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LEGISLATION ON MATTERS OF HINDU LAW.. 
A. The Case for legislative intervention. 


The introduction of Mr. Basu’s Special Marriage Amendment 
Bill in 1911 may be said to mark the commencement of a new 
period of widespread if not always unbiassed discussion, both in 
the councils and outside, as to the propriety and expediency of 
legislative interference with the Hindu Law., True, in times 
past, the British Indian . Legislatures have enacted certain - 
measures affecting in some degree the personal law of the Hindus. 
Some of them, like the Age of Consent Bill, gave rise to fierce 
controversies for one reason or another, but none of them appears 
to have raised the discussion of the general question on the 
present lines. Leaving alone the abolition of Sati, a measure 
passed on humanitarian grounds and hardly affecting anything 
that may be properly called Hindu Law (see the preamble to 
Regulation XVII of 1829 and Reg, I of 1830) the first measure 
of importance, the -Lex Loci, Act was passed by the Govern- 
ment in fulfilment of its policy of Religious freedom and in 
the face of strong and practically unaminous opposition from 
Hindus and Mahomedans, and it therefore affords little parallel 
or-basis for generalisation. Formal measures, like the Hindu 
Wills Act with ‘their careful safeguards against affecting 
the rules of Hindu Law and measures of very limited opera- 


tion like the Madras Impartible Estates Act, the Bengal In- 


cumbered Estates Act or the Oudh Succession Act, raised 
no general discussion either, So far as one is now able to Ses 
the circumstances*connected with the Hindu Heirs Relief Act 
(VII of 1866) of Bombay seem to.afford us no lesson. Among 
the measures of gencral importance to the Hindu Community 
which were passed at the instance of some of. its leaders, one. is 
the Hindu Widow: Remarriage Act. After all it. purported only 
to ,proceed on the true intrepretation ọf the texts. of the | Hindu 
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Law and its practical inutility must be a warning against 
any arguments drawn from its enactment. In the ‘storm raised 
by the Age of Consent Bill it was scarcely possible to keep the 
different issues clear and one may. well say it was passed not in 
the name of progress but only as a humanitarian measure, ; 

< In recent times the Gains of Learning Bill introduced by 
Sir.-V. Bhashyam Iyengar raised something in the nature. of a 
general discussion, though it was confined to this province. Even 
then attention was directed more to the effects of that particular 
' measure, though some of the géntlenien consulted also took the 
broader ground that “ Legislation on questions of Hindu Law 
is objectionable and undesirable.” This aspect of the matter 
was pressed before the council by Mr. Venkataratnan Pantuli, 
who stood up ‘for the view that ‘ifany modification of the 
Hindu Law is necessary, such modification is being introduced 
by judicial decisions which take note of the changes in Hindu 
society.’ But, judging from the following observations of his, lie tod 
(if alive) might now be prepared to reconsider his attitude. “ By 
far the strongest reason,” said he “ for excluding such matters 
from the sphere of practical legislation is the Constitution of the 
Indian Legislatures.........(Such legislation, would require in the 
Legislative Council a number of representative men fairly well- 
informed from the various paris of the Country.”” However that 
may be, a great deal of water has since flowed under the bridge 
and circumstances, as they now are, represent a very different 
state of things. Not the least important among the changes that 
have. come about are the expansion ‘of the Councils and the 
presence of an Indian member of Government, so as to give 
Government a true gauge of the public feeling. And public 
feeling too has now become more articulate through the press as 
well asother organisations, — 

While one cannot help thinking that Sir C. Sankaran Nad 
was far too severe on those who stood outside the Social 
reform movement when he said “that those who delight in calling 
themselves orthodox Hindus are still as intolerant as ever,” -an 
that, “ eduction-has had the effect not of permeating orthodox 
Hindus with liberal ideas of progress but of strengthening and 
hardening the reactionary elernent in them,” it must- ‘neverthé: 
a be’ admitted that ‘the ‘cry, of, “religion. in danger,” >il]. 
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always beraised by some voices, even from among educated 
Indians, against almost every measure of reform. This cry should 
not however indiscriminately deter us for ever, nor the 
objection merely based on a vague sentiment of the sacrosanct 
character of the ‘Hindu Law. Times and opinions have greatly 
changed since Lord Romilly said that ‘no portion either of the 
Mahomedan or of the Hindu Law ‘ought to be enacted as such in 
any form bya British Legislature.’ A less strict view perhaps 
was enunciated by Sir J. Stephen in 1870, when he observed, 

“We should have no moral right to break up the laws relating to 
the Hindu family...5....... to interfere with their religious esta- 
blishment, at all events in their present state of feeling......... But 
I will never admit that it is our duty to preserve unaltered every 
legal right of every kind which our: courts may happen to recog- 
nise as being vested in Hindus................ ” It is only fair to 
recognise that a more liberal view was taken by the Government 
of India when the hoine member (Mr, Jenkins; speaking on Mr, 
Basu’s Bill said, that the Government cannot’ be expected to 
interfere with the personal laws and customs of the different peo- 
ples of India unless they have strong and conclusive evidence 
that the change is desired by the people who are affected, Due 
weight should no doubt be given to sentiment and religious 
feelings, if any measure of reform of the Hindu Law is to be a 
practical success and not a paper victory. But what is 
required is a ‘ discriminating regard’ for religious opinions, and. 
the sentiment to be taken note of Is what may be regarded as 
the abiding sentiment of the community and not that merely 
based on unthinking inertia or a spasmodic activity of the spirit of. 
contrariety. The question is of such importance for the future. 
of the community and is likely so to press itself more and more 
upon the public consideration in course of time, that it deserves 
and indeed requires a dispassionate éxamination and the time is 


opportune now. a E 


At the a it must be realised that from a historical 
point of view the position is somewhat unique. At the 
present day “ British India supplies the most conspicuous” 
illustration of the regime of pergonal . law. which ‘prevailed’ 
so largely in Europe after the downfall. of the Roman g 
Empire.” Tn: drawing any inference. from history, one distinction 


~) 


`À THE MADRAS LAW JOURNAL. [ VOL. XXVIIL 


that has to be borne in mind between the system of personal law 
as it prevailed in mediaeval Europe and the one as it prevails 
here is that the former was based on race whereas the latter 
is based on creed. In the middle ages in Europe a pergon 
wherever he might go was governed by his own law, because he 
was a Frank or a Celtor a Saxon or a Norman and not becauge 
he was of a particular religious persuasion. In modern India 


on the other hand, personal law depends not upon the man 5 


race but upon his creed or rather supposed creed and very: 


different communities like the Dravidian, the Aryan (and. 
‘perhaps the Mongolian also), among whom it is difficult 


to conceive the possibility of a racial unity at any time are 


supposed to be governed by the Hindu law. The importance. 


of this distinction is as showing that the easy transition intoa 


system of territorial laws, which was possible in Europe when. 


racial ties gave place to the idea first of territorial unity and then 
of nationality, is. hardly possible in this country. A. further, 
difficulty arises from the fact that a ‘temporal legislature cannot. 
but find more difficulty in interfering with laws considered to be : 
intimately. connected with religion than with those based “upon; 
the custom of a particular race, community or. locality. The 


day would therefore seem to be far distant in India when a 


general system of territorial law in. matters of marriage and 
inheritance can displace : “the present system of personal laws. 


The circumstances which made such a change on any large scale 


in recent times possible in Germany do not exist in this country, 


and: an alien Government pledged to religious neutrality and 
anxious not in.the least to-affect the religious susceptibilities of- 


its . subjects..can never be expected to play the -part which 
Napoleon or the German authorities, took in bringing about the 
French and the German Codes- 

It has been contended in some quarters that the Govern- 
ment’s policy of religious neutrality requires them to pass at 
least certain measures securing t6. minorities freedom of-con- 


‘science and of individual action” without reference to the views ' 


of the orthddox majority. This plea which was suggested. even 
during the days of Sir Henry Maine’s membership was revived. by : 
Sirc? Sankaran~ ‘Naif’ (in' his -articles- ‘Indian- Law. and. English - 


Legislation’ in the: ‘Contemporary - Review,-August - gnd Septem- - 
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ber 1911) and was earnestly pressed by ‘Messrs. Basu and Dada- 
bhoy during the debate on the Special Marriage Amendment Bill. 
_ And in answer to the Home Member's argument as ‘tothe opinion 
of the ‘community, Mr. Basu said, “ Take- the ‘deceased wife’s 
sister’s Bill (in Englaid). Ifthe conditiori was ‘that it would 
not be passed into law until it had the full and almost undivided 
support of the community, I am afraid it nevér would have pas. 
sed into law”. This last argument ignores; the fact that the posi- 
tion of the English Parliament with reference to the laws and reli- 
gion of Englishmen is very different from that of the British In- 
dian legislature in relation to Hindu law and Hindu religion. And 
even with this difference, the history of this Bill in’ England may 
well furnish an object lesson to our reformers. The bill was first 
adopted by the House of commons in 1850 and rejected by the 
Lords in 1851. It was subsequently brought before the Legis- 
lature in 1855, 1856, 1858, 1859, 1861, 1862, 1866, 1869, 1870, 
1871, 1872, 1873, 1875, 1877, 1878, 1879, 1880, 1882, 1883, 
1884, 1886, 1888, 1889, 1890, 1891, 1896, 1898, 1900, 1901, 1902, 
1906 and 1907 (See Encyclopaedia Britannica Tit ‘marriage’) 
Even in the end, parliament had to make some concession to the 
_ religious opposition and validate marriage with a deceased wife’s 
sister only as a ‘civil contract’ and in this narrow form it pas- 
sed the House of Lords in the second reading by 111 votes to 79. 
As tothe general plea of ‘permissive’ legislation in the interests 
of minotities, in so far as it pressed for recognition of deviations 
from the Hindu Law, Sir James Stephen sufficiently met it when 
he observed that it overlooked one important distinction :—‘the 
distinction between treating Hindu Law as a law binding only 
on those who submit to it of their own will and treating it as a 
law binding on those who do submit to it, only in so far as they 
choose to do so’. “By recognising tbe existence of the Hindu 
religion as a personal law on this matter,” he said ‘I think that we 
have contracted aneobligation to enforce its provisions in their 
entirety upon those who choose to live under them......... Be a 
Hindu or non- Hindu as you please, but be one or other’ and not 
partly one and partly the other. To those who wish to remain 
within the pale of Hinduism and the Hindu Law and, yet enjoy 
the liberty of doing certain things in their own way; Mr. Jenkins 
rightly: replied, “ Itis not for the dissidents who break'away from 
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a ‘religion or ; community. to:-say whether they should still retain 
the. name or- whether ‘they are still the same people”. „Itis 
for the orthodox people, wha remain-behind, to decide whether 
Hey shal]. regard these dissidents as still of: their community... a 
Ain, Aseepting the attitude of: government.-as stated by. Mr. 
J enkins,. what. then. is ‘the. duty of. the community: ?. In, his 
instructive.: “discourse. on the- relation between “ Law and opinion 
in England’, Mr. Dicey, after. defining ‘ public opinion’, with 
reference to. legislation, AŞ: “the belief or. conyiction prevalent i in. a 
given society that particular laws are beneficial and therefore ought 
to be maintained or that they are harmful and therefore ought to 
be modified or repealed, ” proceeds.to point out that there are many, 
communities in 'whizh ‘public opinion’ in the sense of views 
held by the mass of the people as to the improvement or alteration 
oftheir laws, can hd-dly be said. to exist. “The members of 
such societies are in fluenced by-habits rather than by thoughts. 
Their mode of life is determined by customary rules which may 
indeed have originated in the necessities ofa. given social condi- 
tion or even in speculative ‘doctrines. entertained by ancient 
law givers......... but which......... owe their continuance to use 
and wont..... a opinion—which is better described as tradi- 
tional or instinctive feeling--has for ages been, in general; 
hostile to change and favourable to the maintenance of ‘inherited ' 
habits.” (Or, i in the words of Sir Henry Maine ‘ the perfection of 
law. has always been considered as consisting in adherence to the 
ground. plan supposed to have been marked out by the original 
legislator’ (Ancient Law), This i$ perfectly true of India at the 
presént day; and in such circumstances, the impetus for any 
change in the laws must come froin and be directed by a select 
few whom the community at large will trust as its leaders. As 
for the orthodox majority Sir Bhashyam Iyengar put the case 
with -some truth wken, perhaps half in irony, he observed 

“ whether the opinion which they give is in favour of or against 
a Bill depends entirely on the way in which you explain the 
provisions of the Bill.......... there is a distinction between legal 
and ‘moral conceptions of things and that is the reason why in a 
measure of this Sort public opinion can be reflected only by: 
intelligent, thoughtful and educated natives.” The mass of 
the community must “be - educated to trust ifs leaders, so as not ` 
(at the bid-ding of an ignorant or prejudiced few) to net like g 
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millstone round- their neck: But, ‘should it not also be 
recognised that a corresponding, if not heavier, - responsibility 
lies on those who would. be the leaders. ?:- They will not best 
serve the cause. of the country-and of progress by forcing 
measures in the face of strong opposition—in the supposed 
interests of advanced minorities—measures which will either 
remain practically a dead letter like the Widow Remarriage 
Act, the Malabar Marriage Act, the Anand Marriage Act &c, 
or if they are availed of, willin all probability only give rise 
to another class or caste and thus increase social schism. 
Such attempts will only engender in the populace a blind 
distrust:of those who must be its leaders and an unreasoning 
opposition to all legislative intrusion. | l 


Even Bentham recognised that the- ‘antipathtes and 
sympathies of the people may be reasons and very powerful 
ONES......45. The strength of their prejudice is the measure of 
the indulgence which should be granted to it........, The 
legislator ought to yield to the violence of a current -which 
carries away everything that obstructs it: He proceeds next 
to ask “ But, ought the legislator.to be a slave to the fancies 
af those whom he governs. , No. Between an imprudent 
opposition and a servile compliance, there is a middle 
path, honorable and safe. It is to combat these fancies 
with the only arms that can conquer them—example and 
instruction. He must enlighten the people; he must. address 
himself to the public reason; he must give time for error to be 
unmasked’ (Principles of legislation). Our endeavour must be 
to carry society on with us, along the line of least resistance, 
proposing only such measures as will affect the social fabric or the 
religious susceptibilities of the people least, until by slow process 
the general opposition to what is regarded as ‘external interfer- 
‘ence’ is educated out of existence and the majority of the people 
are prepared to consider each proposed’ change è on its: own merits. 
Such a prospect may seem ` far, far ‘distant’ to the idealisteven 
‘if he be not ‘impatiedit’—but that w only would the path of 
real progress seem to lie. 

(To be continued).” - - a kh ee 
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SUMMARY OF ENGLISH CASES. í 
Aynsley, Kyrle v, Turner (1914) 2 Ch, 423. 

Legacy—Ademption -Bequest for purchase of land for 
benefit of Parish Church—Subsequent purchase and gift of land 
for like purpose—Same motive for both gi fis—Codicil confirming 
will—Effect. y 

By .his will dated 31st Dec. 1904, the testator begueathèd 

£500 to trustees upon trust to purchase land to be used as glebe 
land tor the ‘vicarage of the Parish Church of’ Madley and 
declared that he mede the bequest in pursuance of the express 
wish of his wife to do something for the parish. After his wife's 
death in 1896, and after often expressing his wish to do some- 
thing in memory of his wife, the testator purchased a meadow and | 
conveyed to the Ckurch authorities for the.benefit of the living 
of Madley in memory of his wife: By codicil dated 17th Nov. 
1911, the testator -equeathed certain legacies not affecting the 
aforesaid bequest and in all other respects confirmed the will: 

Held, that there was no inconsistency between the bequest 
‘in the will and the gift inter vivos that the latter gift was of a 
particular piece of Jand, which was well discussed before the 
will was made, and may have been an act of spontaneous bounty 
quite independent of the legacy, or of any moral obligation created 
‘by his wife’s request. to do something for the parish; that the 
Confirmation of the will by the codicil pointed to the same 
‘conclusion: and that there was no ademption either complete or 
partial of the legacy, by the specific gift inter vivos. 





In re Thorne & Son, Ltd, (1914) Z Ch. 438. | 
Bankruptcy Act, S. 38—“ Set off °—Mutual dealings— 
Company insolvent—Winding up—Mortgage of chattels to credi- 
tor—Insurance in creditor's name— Receipt of insurance money 
by . creditor before winding up—Surplus over secured debt, 
Companies Consotidation Act, S. 207. ° 
: T & Co. had business dealings with B & Co., in the course 
of which it borrowed money from B & Co. charging certain 
chattels. The chattels were insured in the name of B & Co., the 
premiums being charged to T & Co. The chattels were destroyed 
by fire, and B & Co., received £ 1,600 insurance money. A few 
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days after the receipt of-money by B & Co., T. & Co. was found 
to be insolvent and was voluntarily wound up. On the date of 
the winding up, B& Co. had a surplus of £ 856 insurance 
money in hand for T& Co., after deducting the secured debt 
and T & Co., owed B & Co. £ 2,099 of unsecured book-debts : 


Held, that as the mutual dealings had resulted in cross 
money claims before the winding up, B & Co, was entitled to set 
off the £ 856 surplus insurance money against its book- debts, 
under S. 38 of the Bankruptcy ,Act read, with S. 207 of the Com- 
Wani Consolidation Act, 1908.. 





E TR Lands Coy. V. |New Belgium Transvaal Land., and 
Depot Co. (1914)-2 Ch. 488. . 


`~ Gombang eet! ks of—Fiduciary position —Con- 
tract with another Companı y in which a director holds shares— 
Sharės . heid in trust for stranger—Notice of- irregularity 
Reeission. . | : 

“In the ‘abserice of the special provision in: the articles “ol 
association of a company a director of the company canbot on 
behalf of the ¢ company bay’ shares or other property from him: 
self or from a company, in which he is pecuniarily interested. 
It‘does not matter that the interést'of the director ‘in the other 
company, was merely as trustee for ‘a’ stranger. ‘As trustee, it 
was his duty to make the best of his trust-estate for’ his” cestus 
que trust and his duty as trustee would conflict with the duty 
which he owed to the company of which he was director. If the 
‘second company had notice of this irregularity the first company 


is’ entitled ‘to “a recission of” the Mansicnon, provided that 
‘Fescisson is still POSsibi: 


fo oo? ki 1 ç a # 


-m 





“Stephens “v. Junior iny and Navy Stores, Ltd. (1914) Ch! 512. 
Landlord “and Tenant—Lease —Construction—Covenant to 
build—Covenant “to repair—Breach—For rfeiture— Re- entry, 
waiver of —Continuing breach—Measure of damages, 
¿ Where a lease contains an express covenant to build, on 
the demised premises, in a certain manner and within ` a certain 
time, no further covenant to build pught to be implied from a 


_covenant to; repair the buildings. Waiver of forfeiture for not 
2 







burinar, _ [vou. kawiti 


2 involves a waiver of forfeiture 


for, breach pe covenant to Tepair the buildings, if erected. 


_ Damages, however, can be recovered fot breach of the 
covenant to build, the measure being the loss thereby Bebasane 
to the lessor’s reversion. 





< Smith v. Colbourne (1914) 2 Ch. 533. 

Specific performance—Contract to sell house-Enjoyment of 
light under licence— Non disclosure—-Liability of owner to 
block up windows on termination - of license Covenant, whether 
binds purchasers—Forcing doubtful title on purchaser —Doctrine, 
whether applicable. l pake; A 

A contract for the saleof-a house with windows looking 
over theland of another ‘implies no’ représentation or warranty 
that-the windows are entitled to access of light over that land. 
The existence of an agreement’ which prevents the statutory 
period of prescription beginning to run does not .create an 
encumbrance on the property, and the non-disclosure of such an 
agreement does not invalidate tbe contract. A clause. in such 
an agreement that the owner of the house ‘will block up the 
windows in a certain contingency, is an affirmative covenant not - 
capable of being enforced against subsequent purchasers under 
the rule in Tulk v. Mozhay.” r 

A further clause in the agreement giving t the adjoining house- 
owner a right of entry to build up the witidows, -on default of 
the owner of the house, is a revocable license and does not give 
the adjoining owner any interest in the land or even if it did, it 
would be void for remoteness. None of the matters above- 
mentioned make the title too doubtful to be forced on a purchaser. 
It is the duty of the Court to decide the rights between the 
vendor and purchaser though a third person not a party to the 
action will not be bound by the decision. : l 

l ° 
Lightfoot v. Mayberry, (1914) A. C. 782, 
W ill—Construction—Devise to ‘nearest male heir’ —" Nea- 
rest and eldest male relative ”— Meaning of—Term of Art,..or 
ordinary sense—Postponement of vesting. 

- A testator devised certain realty in trust for M for life arid. 

after his decease to:“tny eldest male-heir and should there: .be‘two 


$ 
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ma at 


male kindred for witireminder to heirs of the body; of my 
eldest male relative.” , There was also a clause -giving the 
personalty to, M with a desire not to mortgage or anticipate, to 
assist the trustee to keép’ the réal estate in repair etc., to kee 

' = < -R , P 7 


or more of Wial. deggpe. W. copsa iguinity, to the eldest of.my 


att 










who should be such ‘at. the death of M. : : 
Held, that the person to take must be detffr êdas BDthes 


date of death of M and that the expression male [ei vaseitotused < 












in a technical sense but. only: to mean the-neare% Vee" 
Per Lord Atkinson :---There is no reason why ag TERN Qi ge 
` “Rt ua kasad arané TA 





rule applying to the words ‘heir male’ should be applied to any 
other than the strict term in respect of which it was first laid 


down, i = LP 
Per Lord Shaw :—The will must be taken as aw le; the i 
greatest light may often be thrown in the sections of the will 
which do not.set’ up binding obligation. “The mind never 
inclines to intestacy ; it is a dernier resort in the constructio 
of will.” se l . 7, 
Per Lord Moulton :—All the relevant passages of the will as 
a whole should be taken, paying no heed to the fact whether any 
provision is liable to enforcement or not. 
; The reason for ascribing to a recognised term of art, its 
technical meaning rests on the . fact that the words were chosen 
to intend that meaning. This has no application where the 


term is not the very term of art. but something equivalent 
to it. 


4 





'  JOTTINGS AND CUTTINGS. 


` Succéss at the bar—One passage towards the close of 
Lord ‘Alverstone’s ‘book .refers to a subject on. which most men 
who have won distinction at ‘the Bar have had something to 
say :— e 
l In reviewing the leading evènts of my professional life, I 
‘have been confirmed in-the opinion that I have long ‘entertained, 
that the Bar is a:great profession for men of ability and-industry. 
I have often said-that, given*that a man who knows his work 
has the courage and perseverance- to go through the period ot 


waiting, he will ultimately Succeed: Of course, there are degrees 


Ladi 
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of success, and luck or good fortune'has a great deal to do with' 
the amount of it. But, all said and done, if a man is competent 
and has the courage to stick to his work I do not believe | in 
absolute failure. ; 

Lord Alverstone recalls that Sir John Karslake, when asked 
what were the three things necessary for success at the Bar, shid 
the first was tact, the second tact, and the third. tact, and that 
Sir Edward Clarke, when asked a similar question replied : ‘To 
be very poor, very ambitious, and very much in love.’ “Many 
other sayings of the kind might have been addéd. ‘Nothing,’ 
said Lord Eldon, ‘does a young barrister so “much good as a 
little starvation.’ Erskine, asked to say what ‘was the best 
qualification: for success in the profession, answered ‘Not tó 
possess a penny.’ Influence was the essential gift which appealed 
to the practical Tidd: ‘A barrister ‘starting without connections,’ 
he remarked, ‘is like launching: a ship without’ ‘water.’ “Mr. 
Justice Maule attached most importance to | high spirits. ° 
According to Lord Alverstone’s predecessor in the office of Lord 
Chief Justice—Lord Russell of Killowen—‘ clear-headed common 
sense,’ is the foremost quality required by the aspiring barrister A 
while in the judgment of his successor—Lord Reading—a ‘wide 
knowledge of human nature’ is the important thing.’ ‘Frugality, 
industry, and a good digestion are necessary for success at the 
Bar,’ Sir Harry Poland’ has said. “Genius is certainly’ not 
required for success, but good, common-sense is absolutely 
necessary.’ To the late Mr. Justice Wills the problem of 
professional saccess was scarcely so simple. ‘I have,’ he said, 


“ “known men achieve high success who have not appeared to me 


to display any special aptitude for the work, and I have known 
many other men who, to my knowledge, possessed ‘learning, 
ability, good manners, and industry, who have failed.’ . That is 
at least as true as any of the concise statements of the qualifica- 
tion for success at the Bar made by distigguished judges and 
advocates who like Lord Alverstone, have sought -to inspire the 
younger members of the profession. Law Journal, November 
12, 1914. re Wi 
"a ik AA, A ea, “Ee 

The Ahlers Penson Trial. —Lawyers, even more ‘than the 
lay public, will rejoice.that in the trial of Ahlers, the ex-German | 
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Consul at Sunderland, the most-ancient procedure of the realm 
in cases of high treason, namely, indictment and trial by the 
peers of the prisoner, has been observed. The recent trial by 
court-martial of a confessed spy, Lody, was, when it was not 
openly denounced as illegal, at best:tolerated as an extraordinary 
measure of war, but nothing can ever make that class of tribunal 
popular in this country. Nothing will ever induce us to believe 
that soldiers, however honoarable, can be competent judges of a 
criminal charge, or sifters of evidence, and the most notorious 
Instance ever known of such a judicature, the two military trials ` 
of Alfred Dreyfus, very much increased our national scepticism. 
It was not tillthe lawyers got seisin of the cause that justice was 
done. There is no fairer trial recorded in our reports than that 
of Francis Henry Da La Motte {a Frenchman, and, we believe, 
the ‘original’ of Charles Darnay),‘in 1781, for- high treason by 
supplying the French Government with naval and military 
information, and that precedent (reported in 21 State Trials 68) 
has been happily followed at these Durham Assizes. The learned 
judge, who conducted the trial with admirable reserve, might 
almost have used the same wards in passing sentence as did 
Justice- Buller in that case a hundred and thirty-three years ago: 
You ‘though a foreigner, thougb a native of that country which 
has harboured an old inveterate hatred against this kingdom, 
and which is now at war with it, have yet received every in- 
dulgence which a British subject could enjoy.” The specific acts 
of which Ahlers has been convicted—aiding and comforting the 
King’s evemy by inciting and assisting certain army reservists to 
‘leave England and join the enemy’s forces—have never, we 
believe, been charged before in a British indictment ; but the old 
statute of Treasons (25 Edward III,) has been found, without 
any straining, well adopted to deal with the mischief in question, 
just as in 1903 it was found plastic enough to cope with the 
= crimé of Lynch, viza the beating of arms by a natural-born sub- 
ject against his sovereign. In that case the Government of the 
day expressed its contempt for the offender by recommending 
the commutation of his death sentence to imprisonment, and 
releasing him after a short term of continement. And there 
_were indications in the closing address of the Solicitor-General to 
the jury that some exercise of the Crown’s prerogative of mercy 
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may not be withheld from the offender. who now. stands runder 
sentence: of death—the only sentence appropriate to what Black- 
stone describes as ‘the highest crime which, -considered asa 
member of the community; any man can possibly. commit.’ Law 
Journal December, 12, 1914. | i 


yk 


Contracts and Fitness to Marry.—Contracts to marry are not 
uberrimae fidei, according to the authorities, so that the rule that 
mere .non-disclosure—apart from circumstances importing a 
duty -of informing the other party or rendering the undisclosed 
fact material for him to know—is not sufficient ground for avoi- 
ding an agreement, has been applied in such cases very widely 
and, as some think, dangerously, The same looseness of treat- 
ment in such cases has been extended to the rule that contracts 
which are, by their nature, obviously dependent upon the possi- 
bility, of ‘performing the promise, are subject to avoidance on the 
occurrence of events which render performance, according to the 
promise, impossible. So in Hall v. Wright [1859] it was held 
‘by a majority of the judges that disease rendering the defendant 
incapable of marriage without danger to his life was not such an 
impossibility of performance as to. be impliedly excepted from. 
the contract. That was a.case of consumption contracted by the 
intended husband after his promise. A casé which raised the 
‘problem ina novel form—the intended wife was the. alleged 
subject of the invalidating illness (tuberculosis), and the intended 
husband pleaded it as a ground for non-performance of the 
promise—came before Mr. Justice Bray last week (Jefferson v. 
Paskell). The case was disposed of on findings by. the jury that 
the plaintiff was not in facts suffering from tne alleged illness at 
the time of the breach, and that the defendant did not in fact 

refuse to marry her on that ground; but the material point is 
that the learned Judge, in his summing up, not. only directed that, - 
if the plaintiff s health was in the condition alleged, the defend- 
ant was entitled to refuse to marry her, but he also left it to the- 
jury to, find , whether the defendant at the time of the breach ` 
- ‘honestly and on reasonable grounds belicved her to be in such a- 
condition as,to be unfit for marriage within a reasonable time.’ 
That also was negatived ; but the recognition of honset and 


| 


> 
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reasonable belief as a ground of possible excuse'is a’ welcome ex- 
tension which deserves to be noted in connection with such 
cases. 
# X 

Laymen’s misconceptions of the law —Many amusing mis- 
conceptions of the law were held by English laymen fifty years 
ago, according to “Popular Errors Explained,’ a book then 
extant. John Timbs, the author, vouches that it was com- 
monly believed’ ` that if a criminal has hung an hour, and: revives, 
he cannot afterwards be executed ; that it is necessary in some 
legal process against the sovereign to go through “the fiction of 
arrest, which is done by placing a ribbon across the road, as if to 
impede the royal carriage; that leases are made for 999 years 
because a lease of 1000 years would create a freehold; that, in 
order to disinherit an heir at law, it is necessary to give hima 
shilling by the will, for otherwise he would be entitled,to the 
whole property; that a surgeon or butcher (from the barbarity 
of their business) are ineligible as jurors; and that bull beef 
should not be sold unless the bull has been baited previously to 
being killed.” Mr. Timbs states that “it was long erroneously 
believed that the body of a debtor might be taken in execution 
after his death, which idle story we remember to have been 
repeated in connection with the embarrassments of Sheridan at 
the time of his death, in 1816. _ Such was, however, the practice 
in Prussia till its abolition by the Code ‘Frederique. ”—The 
Docket. Ste ok 

Ka 

Agreed with Him.—On one occasion Lord Justice Vaughan 
Williams had a case before him in which the plaintiff was rep- 
resented by an extremely nervous and youthful barrister. When 
the latter rose to address the jury he stammered out : 


“My unfortunate client ” and then he hesitated. 
Again in shaking voice he essayed : 





“ My unfortunate client———” and got no farther. 
: But when for the third time he quavered out the formula 
the Judge interposed with : 


“Come, come, Mr. — —, proceed with your statement: so 
far you have the Court with. you.” 
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As sober as a Judge.—An Irish judge objected last month to 
counsel suggesting to a witness that the defendant, when he pro- 
posed to th: plaintiff, was “as sober as a judge.” His Lordship ` 
proposed that the question should be altered to“As sober as a 
King’s Counsel.” -What is the innuendo of this altération ? Is 
a King’s Counsel more or less sober than a judge ? 


r. How few people know the origin of that common phrase 
“As sober asa judge’! It.is to be found in O’Connell’s Life. 
An Trish judge was a heavy drinker. He had on his desk a 
special inkstand filled with brandy, and from time to time used 
to lean forward and put the end of a quill in his mouth and so 
have a refreshing “suck,” This practice he fondly thought was 
not known to the Bar. On one occasion the judge pressed a 
witness to admit whether he was drunk or sober. One of the 
counsel, -Grady by name ‘said: “Oh! quite sober, my Lord, in 
fact (with a look at the inkstand), “as sober as a judge.” — Law 
Notes, January, 1915, 


3 ' % * 


~ 
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Humanizing the Law.—“The American Bar Association 
_ has heard many appeals in behalf of liberalized. and enlightened 
law, in support of progressive interpretation of law and in 
condemnation of hidebound rules and obscure procedure, but 
- never one in fewer words or more eloquently to the point than 
that which fell from President Wilson,” remarks the New York’ 
World. 

“Law in its beginnings was public opinion, the generaliza- 
tion of right and wrong, the epitome of justice as it existed ia 
the human heart. It expanded naturally as wise and good ma- 
gistrates applied it to ever-changing conditions. Then followed 
the useful but motionless age of precedent, rock rooted, crusted 
with prejudice and interest, sometimes dehumanized, brutal and 
inconsistent, and often, of course, shockingly unjust, 


“A court in which truth i 1S suppressed by rules of evidence 
is not a court; it is an inquisition. A court in which precedent 
established under other conditions always rules arbitrarily is not 
a court; itis a tyranny. Ifjudges-are to be swayed ‘by such 
‘methods, the law stagnates and practice réinforced by sharp 
practice usurps the place of justice. 
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“If, as, President Wilson says, . ‘citations , seem , to. play so 
much larger roles now than principle,’ the, fault i is here.. Prece- 
dent has been overworked. - The humanizing | principles of the 
law have been ignored. Judges have become: the echoes of the 
past rather than the heralds of the future, and - -unscrupillous 
lawyers have not failed to proni by their indolence, ignorance and 
Jack of initiative. 


~ 


_ “A growing people must have a growing, law,. and a- statute 
ought not. to be necessary at every step of progress, The spirit 
of the law does not change, for it is the essence of human reason. 
Ti we adhere strictly to the letter of the Jaw without regard to 
- the spirit, we too often suppress. truth and right. If we do so 
in defiance of public opinion, we kill that which. gives life to all 
the justice that- the „world, has ever known.’ —Law Students’ 
Helper, i 
Disposition of Corpse by Will.—The right of disposition and 
burial of dead bodies of human beings has brought up many ii- 
teresting legal questions. One of thesé is discussed in the case 
of Cooney v. English, 148 New York Supplement, 285 - Patrick 
English having departed this life, his body was, by direction of 
his son, interred at’ Middle Village, Long Island, supposedly to 
rest in peace henceforth until called forth to jadgment ; but no ; 
after the expiration of only a year a will of decedent was 
“presented for probate and it was discovered that he had therein 
7 expressed the wish that his mortal remains should be consigned 
to the ground at a place some distance from that chosen by his 
son.“ The executor thereupon made an- attempt to carry out 
“decedent s wishes but was opposed by. the son. ~The Special 

‘Term of the New York Supreme Court held that neither it nor 
“the executor was at liberty to disregard ` the plain directions of 
the will and directed removal of the remains in compliance wati 
decedent’ 5 request. e Law Students’ Helper. : k 


Wih 


C, Stopping. the R — Ap English, os „Sir | Ta 
Hawkins, was presiding oyer a very long and, tedious trial, . and 
| listening as attentively. as he could to a protracted and. wearying 
speech from an eminent counsel learned in the law. 

3 
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Presently Sir Henry pencilled a brief note and sent it to the 
tawyer in‘question. Opening it, that gentleman read as follows : 
“ Patience’ Competition. | | 

Gold medal—Sir Henry Hawkins. 

Honorable mention—Job.” 

Counsel’s display of oratory came to an abrupt end.—1 did. 
President Wilson’s Address to the American Bar Associa- 
_ tion. Mr. President. Gentlemen of the American Bar Associa- 

tion : 

‘I am very deeply gratified by the greeting that your presi- | 
dent has given me and’by your response to it. My only strength: | 
lies in your confidence. | | 

' We stand now in a peculiar case. Our first thought, I 
suppose, as lawyers, is of international law, of those bonds of 
right and principle which draw the nations together and hold the 
community of the world to some standards of action: Weknow 
that we see in international law, as it were, the moral processes 
_ by which law itself came into existence. I know that as a 
lawyer Ihave myself at times felt that there was no real 
comparison between the law of a nation and the law of nations, 
because the latter lacked the sanction that gave the former - 
strength and validity. And yet, if you look into the matter more 
closely you will find that the two have the same foundations, 
and that those foundations, are more evident and conspicuous ån. 
our day than they have ever been before. 


The opinion of the world is the mistress of the world: and 
the processes of international law are the slow processes by which 
opinion works its will.. What impresses me is the ‘constant 
thought that this is the tribunal at the bar of which we all sit. I 
would call your attention, incidentally, to the circumstance thate 
it does not observe the ordinary rules of evidence : which has some: 
times suggested to me that the ordinary rwles or evidence had. 
shown some signs of growing antique. Everything, rumor - 
included, is heard in this Court, and the standard of judgment. 
is not so much the character of the testimony as the.character of 
the witness. The motives are disclosed, the purposes are 
conjectured, and that opinion is finally accepted which seems to 
be, not best founded in law, perhaps, but the begt founded in 
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integrity. of character and of morals, -That is.the process which 
` is slowly working its will upon the world: dnd what we should 
be watchful of is not so much jealous interests’ as sound 
principles of action. The disinterested course is always the ` 
biggest course to pursue not only, but it is inthe long run the 
most profitable course to pursue. If you can establish your 
character, you can establish your credit. 

What I wanted to suggest to this association, in bidding 
them very hearty welcome to the city, is whether we sufficiently 
apply these same ideas to the body of municipal law which we 
seek to administer. Citations seems to play so much larger a 
-role now than principal, There was a time when the thoughtful - 
eye of the judge rested upon. the changes of social circumstances 
and almost’ palpably saw the law arise out of human life. Have 
we got to a time when the only way to change law is statute ? ; 
“The changing of law by statute seems to me like mending a 
garment with a patch: whereas, law should grow by the life that 
is in it, not by the life that is outside of it. 


I once said to a. lawyer with whom I was discussing some 
question of precedent,.and in whose presence I was venturing to 
doubt the rational validity at, any rate, of the particular prece- 
dents he cited. “ After. all, is not our object justice?” And 
he said, “God forbid! We should be very much confused if 
‘we made that our standard. Our standard is to find out what 
the rule Sioa been and how the rule that has been applies to the 
case that is.” I should hate to think that the law was based 
entirely upon “ has beens.” I should hate to think that the law 
did not derive its impulse from looking forward rather than from 
looking backward, or, rather, that it did not deriveits instructions 
‘from looking about and seeing what the circumstances of man 
pe are and what the impulses of justice necessarily are. 
"| Understand me, , gentlemen, Iam not venturing in this presence 
“to peach the law. .For the present, by the force of circum- 
stances, I amin parè the embodiment of the.law and it would be 
very awkward to disavow myself. But Ido wish to make this 
intimation, that in this time of world change, in this time when 
we are going to find out just how, in what particulars, and to what 
-extent the real facts of human life and the real moral judgments 
.of mankind prevail, it is worth while . looking- inside our 
municipal law and seeing whether the judgments of the law are 


4 
"20 THE MADRAS LAW JOURNAL. [VOL, -XXVII 


made square with the moral judgments of mankind. -For-1 
believe’ that'we are custodians, not of commands, but of the © 
spirit of ‘equal-handéd justice, of the spirit of hope which 
believes in the perfectibility of the law with the aaa) 
of-human life itself, . - i - 
Public life, like private life, would be very dull and diy- “if 
it were not for this belief in the essential beauty of the human: 
spirit and the belief $that the human spirit could be translated. 
-into action and into ordinance. Not entire. You cannot 
go any faster than you can. advance the average “moral 
judgments ç of the mass, but you can go at least ‘as ‘fast.as 
‘that, and you. can see to it that you do not lag behind 
the average moral judgments-of the mass. I have in: my life 
dealt with all sorts and conditions of men, and I havé found 
that the flame of moral judgment ‘burned just as bright in the 
man of humble life and limited experience as in the scholar and 
the ‘man of affairs. And I would like his voice always to -be 
heard not as a witness, but as speaking in his own case, but ás 
if he were the voice of men in general, in our courts of justice, 
‘as well as the voice of the lawyers, remembering what the law’ 
has been.” My hope is that, being stirred to the depths by the 
extraordinary circumstances of the time in which we live, we 
may recover from those depths something of a rénewal.of that 
vision of the law with which men may be supposed to have 
started -out in the old days of the oracles, who communed 
with the intimations of divinity.—The Law, Students Helper 


December 1914, 5. 


CONTEMPORARY LEGAL| LITERATURE. 


Mr. William. N. Gimmil in his annual address as Presi- 
dent of the Illinois Branch of the American Institute of Criminal 
Law and Criminology (printed in the Canadian Law Review for 
September) points out how improving social conscience and higher 
social ideals have made crimes of conduct which at- previous 
ages would not have called, for any special comment,-e.g., factory 
legislation, legislation as to disorderly houses, white slave traffick, 
offences against minor girls, etc., etc. and’ again how among 
the criminals themselves, good many are victims ‘of circum- 
stance or victims of some weakness against which they require to 
be- protected and how therefore, the‘ interests of society require a 
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discriminating treatment between these various classes of offenders. 
After a ‘review of the- schemes undertaken by different states: in 

Europe and America, he makesthe following practical suggestions. | 
He suggests that the Government’ should - purchase considerable 
extent- of land” with a view to converting it into agricultural 
fartis on which criminals might be settled and ‘given a chance of 
redeeming their character. -Witha view to keep the . depen- 
’ dants of these criminals out of temptation’s way, he recommends 
that-the wardens of these farms should be required to pay a 
part of ‘the criminals’ earnings to them. He is-also for extending 
the adult probation law to all crimes except murder and treason. 

He is against the system of fining prostitutes and inmates of 
disorderly houses; he would prefer instead their being committed to 
some , institution where they could be taken care of. Seeing that 
young boys are as much:liable to be misled as young girls he is 
for framing laws for ‘their protection by making soliciting them 
tó a house of prostitution a -crime. 

Sir Charles Fitz Patrick dealing with the Canadian Consti- 
tution explains how notwithstanding the theoretical subjection of 
Canada ‘to England, ‘she nevertheless has perfect freedom in 
practice to manage her own affairs. ‘The Imperial Parliament 
never in practice legislates for Canada except at the desire of the 
colony. As the Governor-General is always required to act on the 
advice of “his Privy Council, the members of which retain-or lose 
their seats according as they command the confidence of the 
House of Representatives or not the representatives have practi- 
cally full autonomy although there is ample scope for the exercise 
of personal influence and there is also the reserve of power in 
the rarely exercised right of veto. ; 


“Mr. Elihu Root. traces much of the trouble in America 
over the administration. of law to over and hasty legislation. 
The statutes are.too many and care is not taken to see that they 
do ‘not overlap or contradict each other. He thinks that lawyers 
forming the large majority in the senate can improve the State of 
things -by taking greater care’ over the wording of statutes 
by organising drafting bureaus and expert advisory bodies. He 
shows- how this-over elaboration has tended to complicate 
procedure which had been once reduced to comparative simplicity 
by. the Statutes. passed. for the purpose.. He. strongly animadverts 
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upon the American rules as to exclusion of evidence which - are 
enforced more ‘rigidly than -in England and the attitude -that 
pervades the legal body towards litigation as a game rather than’ 
as.a mode of finding out the truth. 

Clear terminology is an essential to correct thinking. In the 
Harvard ‘Law Review for November, Professor Wigmore regrets 


that notwithstanding that English of all languages is best fitted by. 
circumstance as a tool in scientific discussions, advantage has not . 


been taken of this fact to devise a scientific terminology for law. 
Defining law as the quality.of being uniform and regular in a 
series of events and jural law as a rule expressing the relations 
of human conduct conceived as ‘subject to realisation by state 


force the professor would divide the science of law, (meaning: 


thereby all systematic knowledge.about law) not according to the 
kinds of law.or the subject:of.law but according to the ways in 
which we conceive of law as an operative fact in its relations to 
the world. The proposed terminology is: the science of law is to 
be called Nomology. | 


Now (1) Law may be conceived of as a thing to be ascer- 
tained as afact of human conduct: this branch to be 
r called nomos-copy 


' (2) as a thing to be questioned and debated with reference _ 


to some standard ; this branch to be termed nomosophy. 
(3) asa thing to be taught as a subject of education this to 
be termed nomo-didactics 
(4) as a thing to be enforced by the state : this to be called 
.nomo-practics. , 


Nomoscopy has three branches: Nomo-Statics or inquiry’ 


as to law as itis, nomogenetics or the history of the law, and 
nomophysics or- the science as to the relation between law 
and other sciences. Nomosophy again has three branches ,(1) 
nomo-critics or the logic of the law, (ii) nomothetics or dn 
examination of the law with reference tosan ethical standard 
(iii) an examination with reference to-an economical standard when 
it.may be called Nomopolitics.: Nomopractics has three branches 
according as we have to do with-the application of -the law, the 
form of the statement of the law or its execution (to be termed 
nomo-dikastics, Nomopoetics,. and Nomo drastics). . He. recom- 
mends.the-separate treatment ‘of the subject of Nomothetics. and 
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Nomopolitics. That there is ample room for discussion of law 
from this point of view and also that there has not ‘been: proper 
discussion from this point of view is a fact. 

In an other article in the same review, Mr. H. T. Terry 
discusses the rule as to Proximate consequences in the Law of 
Torts. The question of proximateness may arise, he says, in 
relation to any one of the various elements-in a tort. To constitute 
a tort there must in the first place, be a breach of duty. Secondly 
a violation of right, thirdly the duty and the right must corres- 
pond to each other, fourthly the breach of duty must be the 
actual cause, fifthly the proximate cause of the violation of 
right. If any of these elements is wanting, there is no wrong. 
The question of proximateness of a given consequence cannot 
arise until it has been first made to appear that the other elements 
of tort are present. 

The writer shows how confusion is often made between the 
absence of one or other of these elements and the remoteness of 
consequence. Especially in negligence cases, where the duty is 
to act with reference to probable consequences is the likelihood 
of this confusion great. When the duty broken does not 
correspond to the right violated and as such there is no cause of 
action even then, it is said that action does not lie because 
the damage is too remote, e. g., this is the reason usually given for 
holding that a Life Insurance Company cannot recover against 
a person who negligently kills one of the policy-holders where- 
as the real reason is the one above stated. The proper 
application of the expression is with reference to the damage 
that is consequent upon and not a part of the wrong itself. 
Viewed from this standpoint there are three tests of 
proximateness, intention, probability and the non-intervention 
of an independent cause. Any intended consequence of an act 
must be considered proximate. Of the other two, some courts 
take probability as the test, others the non-intervention of other 
causes as the test. The difference in the test applied is a real 
difference and oftentimes lead to divergent results. 

In the Harvard Law Review for December, Professor 
Ballantine controverts the theory of Professor Willinston as to 
consideration. Whereas Professor Willinston insists upon muti- 
aliaty of obligation as part of his test of consideration, Professor 
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‘Ballantirie finds in mutuality of engagement or. undertaking the 
real test. “The contest between the learned’ Professors shows 
that it is possible to be-metaphysical even in law. z. 

‘ Mr, Edward Adler. puts together a lot of learning to show 
‘that under ‘the common law, carriers were not aclass-swi generis, 
and that they shared. their responsibilities with men of all tiades 
and professions how’ set :up their trade publicly and openly and . 
with a view to catering to the’ public. He believes that ‘the 
recognition: of. this fact .would. simplify the solution of the 
problem of industrial trusts‘and combines: for witha positive 
duty of service resting on each subsidiary or business unit the 
opportunity and-temptation for oppressive conduct are lessened 
"and the importance -of ultimate ownership and control ‘ts 
minimised. A commercial code based on the common law thus 
understood would materially differ from the Commercial Code of 
Germany, .France or Japan but, would. not be without its 
advantages. 


~ 


l BOOK REVIEW. ; 

SUCCESSION AND PARTITION IN MARUMAKKATHAYAM LAW 
by Dr. K. Pandalai, Barrister-at-Law, Madras. l , 

‘We have great pleasure in acknowledging the receipt of a 
copy of the thesis: which Mr. Pandalai submitted for the Degree 
- of Doctor of Laws of the University of London. , We congratulate 
Mr. Pandalai on this interesting. and on many points original 
-contribution to the literature on.the subject. The paper is an 
attempt to present a consistent and connected account of succes- 
sion and partition in tarwads ina scientific manner by discovering 
the principles that underly the decisions in isolated cases. In the 
first part which deals with succession the writer traces the slow 
steps by which individual rights have come in for recognition 
under this system and describes the struggles between. the 
Tarwad, the Tavazhi and the individual relgtions for heirship, the 
“last of which “we can :hardly be said to have yet heard. In the 
second half of his thesis, “Mr. Pandalai deals with partition and 
‘ puts ina strong plea. for legislation on.certain lines! Mr. Pandalai’s 
paper has the merit of tracing the fortunes of this.law not: only 
in British India but also in the Native‘ States of Travancore and 
Cochin where it seems to have:a more interesting ‘story to tell 
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than in British India. In, the; last chapter which is the most 
interesting the: learned Doctor applies much vigorous and refre- 
shing criticism to the prevailing attitude towards customs in 
Malabar to regard them as immutable. ee E 


ma Đe radan 


SIR SUBRAMANIA AIYAR, K. Ç. I. E., D. L. À BIOGRAPHICAL 
. SKETCH, by Rao Sahib S. M. Rajaram Rao; -With a foreword 
by the Right Honorable Lord Ampthill. a ge 


Unquestionably the’ leading citizen of the Southern Presi- 
dency, in the words of Lord Ampthill in the truest and best sense 
of that term a gentleman, a great Judge, and a devoted servant of 
| the public, an account of his life however inadequate must be a 
source of inspiration to his countrymen and we welcome the book.’ 
Even.now in the evening of his life, he is unremitting in his zeal 
tu do service to his country. We respectfully wish him many- 
happy returns of useful years. 





PRACTICE AND. PROCEDURE IN CIVIL CASES AND EXAMI- 
NATION OF WITNESSES by Mahim Chandra, Sarkar Rai 
Bahadur 2nd Edn. A o 


We have no doubt that the junior practitioners for whose’ 
guidance the book is mainly intended” will find it useful i in their 
attempts to master the routine of, the profession. It gives a 
connected idea of the procedure in civil suits besides containing: 
much useful advice as to the mode of taking instructions, preparing 
pleadings and examining witnesses. 


INDIAN CASE, LAW ON EJECTMENT By iar MoHUN 
MUKHOPADHYAYA,’ B. L. PLEADER, HOWRA, Published by 
Rai M. C. Sarkar Bahadur and Sons. l 


The unpretentious title of this book is hardly any index kê 
the voluminous mass of well-arranged matter contained in it, 
It is no exaggeration “to say that if one wished to have a com- 
prehensive at the same time accurate account of the tenancy laws 
in the various Provinces of India, how tenancies are created, 
transferred and -terminated, the intricacies of occupancy and 
non-occupancy, transferable and non-transferable tenures,’ of ; 
setting aside leases and of ratifying them, one could not have 
a better guide: than Mr.. Mukhopadhyaya, No, part of India-is, 
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omitted from consideration. In addition to it you have the | 
general law of ejectment and adverse possession. Even the ques- 
tion of Court-fees is considered. The profession is’ under’ 
: obligation to Mr. Mukhopadhyaya for the accurate and scholarly 
‘work that he has produced. ; 


THE LAWYER’S OFFICIAL DIARY (1915) ; THE LAWYER’S 
COMPANION Diary (1915) By the Law Printing House. 

Both these diaries are issued by the same office and appa- 
rently the contents also are the same but they are issued in different; 
shapes, one being long with a page for two days, the other- of 
small size with a page fora day. They contain much essential, 
information for the lawyer’s clerk, the necessary portions of the 
Civil Procedure, Criminal Procedure, Court Fees Act and Stamp 
Act, &c. The tasteful binding must also appeal to not a few. 


THE LAW OF CONTRACT DURING WAR, by W. F. Trotter, 
M. A, L. L. M., Bar-at-law, 1914, William Hodge & Company, 
London and Edinburgh Price 15sh. Net. ` . 

This work'is opportune, for the echoes of the War have been 
heard even in the Indian Courts—perhaps more so in Calcutta than 
“there. Having regard to the volume of trade between India and 
the countries ranged against Britain in this war, the questions 
dealt with in this book must present themselves to a large propor- 
tion of our businessmen. The principal feature of the book is 
the reproduction of a large number of leading cases—both English 
and American—arranged under appropriate headings. Even to 
those who have not actually to deal with a case under this 
branch of the law, the recent emergency statutes, ordinances and, 
rtiles in England, which ‘are also reproduced (as Part III) with 
brief notes here and there will be interesting reading as showing 
one aspect of the labours af a Government entéring upon an im- 
portant war.. The first part of the book attempts to state in text? 
book form the law—both Judicial and statutory—as to ‘the effect! 
of a declaration or ‘continuance of war on a variety of contracts 
both executory and executed,’ between the subjects of ‘the! 
belligerent states and the rights and remedies connected therewith.- 
- On some of these topics the law can scarcely be regarded:as- 
settled beyond doubt, but the -author has tried to state ‘it a: 
accurately and definitely as is possible in the circimstances,- ~ 
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LEGISLATION ON MATTERS OF HINDU LAW, 
B. Some Objections Answered. 

Before proceeding to consider in some detail the aims and 
practical possibilities of legislation, in' view of the limitations 
above indicated, or to discuss the reasons for and against certain 
proposals now before the public, it is desirable to meet certain 
general objections urged by conservative opinion against almost 
- every legislative proposal. 

First and foremost there are those who would place the 
advocates of legislation in a dilemma by the argument that if the 
proposed legislation was in consonance with the existing Hindu 
law, then it was unnecessary and that if it was a departure, it was 
undesirable. Neither of these propositions is complete or 
correct. It may be conceded that it is no justification for a 
legislative measure to say that even if unnecessary it can do no 
harm. But it cannot be said that every measure which is not 
intended to be a departure from the existing law, is on that 
ground unnecessary. ‘The existing Jaw’ is not always certain or 
self evident; and what are called “declaratory enactments’ are 
well known to the science of legislation. Calm consideration 
must convince any reasonable mind that there are many questions 
of Hindu law which can be usefully settled by such measures, 
We are to-day accustomed to accept the law from the ‘Courts’ 
of the land—whatsoever their personnel may be—and no con- 
vincing reason has been urged against the legislature occasionally 
laying it down, especially on points open to doubt and difference of 
opinion. Important questions of Hindu law will occur to every 
one familiar with the subject, in respect of which, the enactment 
of a single section will, in the words of Lord Macaulay ‘stand in 
the place of several volumes of reports and will be of far more 
value than such reports’ inasmuch as it will be of ‘unquestion- 
able authority’ and cannot be dissented from in the way that 
judicial opinion can be. 

Nor is it consistent with reason and good sense to eontend 
that every change in the law is undesirable. “To reject innova- 
tion’ is in the words of Bentham ‘to reject progress.’ Few will be 

found to dispute the general proposition that laws however 
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well concéived require to be modified from time to time to suit 
the varying ethical and practical needs of the community. The 
Hindu Law Texts themselves recognise this. The contention 
_ therefore usually takes the form that (1) in matters like personal 
law, the community should be allowed to develop on its own 
lines according to its own consciousness and should not be 
subjected to any external influences and (ii) that if any changes 
in the law are necessary, they are being slowly introduced by - 
judicial decisions which take note of the changing needs and 
sentiments of the time. It is necessary to point out that the 
first objection, which is largely founded on sentiment, rests on a 
confusion of ideas. The perception or adoption of what is good 
for the community is one thing. The incorporation into the law 
of the land of what is felt to be for the good of the community 
is a different thing. Legislation has nothing to do with the former, 
but is concerned only with the latter. The objection really goes 
not to legislation as such but to the suitability of any particular 

measure which the leaders of the community may propose for 
-adoption by the legislature. Supposing it to be shown or felt 
that a certain change in the law is desirable, the question is how 
is it to be effected? In the pre-British days, it seems to have 
been accomplished by a steady growth of customary law. But 
this is no longer possible, in the face of the activities of our 
Courts with their strict theories as to the requisites of a valid 
custom, including the condition of ‘antiquity.’ In so far as the 
merit of custom as a source of law rests on the theory that it is 
the manifestation of the consciousness of the community, the same 
advantage may in a large measure be claimed for a legislature 
acting in response to the demand of the community concerned, 
The only alternative is ‘ Judicial legislation.’ 

No doubt the. British Indian Courts have in 1 the course of a 
century of judicial administration slowly and silently introduced 
numerous changes in the Hindu law to which the opinion 
and conduct of the people have now adjusted themselves ; but he 
will be a bold man indeed who can say that in the British India - 
of to-day, the decisions of courts must be regarded as a truer reflec- 
tion of the ideas and aspirations of the community than any Acts of 
the legislature even when acting in response to representative public , 
opinion. It was remarked by Sir Henry Maine that ‘ legislation 
by Judges (in India) has all the drawbacks of judicial legislation 
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elsewhere and a great many more. Às in other countries, it is 
legislation by a legislature which from the nature ‘of the case is 
debarred from steadily keeping in view the standard of general 
expediency......... in British India judicial legislation is in the 
long run legislation by foreigners’. This observation, made no 
, doubt nearly 50 years ago, remains substantially true even to-day. 
Sir C. Sankaran Nair states that ‘owing to the increasing influence 
of Indian Judges, the English judictary have ceased to take the 
same active part that their predecessors did in moulding the law 
to the requirements of the people’ and he adds, “ It is a matter 
of common observation that almost all the rules of Hindu law in 
favour of progress were laid by English Judges against the pro- 
test of Indian Judges of great eminence’. We hope and believe 
that this last opinion is not shared by very many. To take only . 
one recent instance, we may refer to the following observations 
of Lord Macnaghten in Mi me v. Mi -Shaw me! “The lax notions 
prevalent among the lower classes (in Burma) on the subject (of 
marriage) seem to be generally deplored and condemned by their 
betters and it may be that the difference of opinion between the 
two-courts is due in some measure to the fact that the District 
Judge was a native gentleman, an educated Burman, who natur- 
ally regarded with little favour, if not with positive repugnance, 
practices tolerated by the law of his country but not in accord- 
ance with the standard of a higher civilisation. On the other hand 
the Judicial Commissioner was an Englishman of great experience 
without any prejudice in favour of. Western notions, whose only 
object seems to have been to administer the law truly and indit- 
ferently as he found it laid down in the Dhammathats &c.&c.&c.” 
For our present purpose however it is sufficient tq say that the ideas 
of European Judges, however benevolent or progressive, cannot in 
the nature of things faithfully reflect the present day sentiments 
or aspirations of the Indian community. 

It is sometimes claimed that the Courts to-day play the role 
of the old Hindu Commentators, expanding and improving the 
law, under the guise of interpretation. It is impossible that our 
Judges ‘trained in the school of English law and judicial inter- 
pretation’ can assume all the liberty and latitude that the Com- 
mentators allowed to themselves. And even apart from Indian 
conditions, the advantage in the present situation clearly lies 

1. (1919) 23 M. L. J. 360, l 
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with statutory legislation. . As pointed out by Mr, Dicey, judicial 
legislation is after all uncertain aiming more at-logical consistency 
than at reform and is subject toinherent limitations. Statutory 
legislation can be both rapid and thorough going and respond 
directly and openly to the prevalent ideas of policy or expediency. 
The following words of Sir T. Muthusami Aiyar will bear repeti- 
tion. Referring to the theory enunciated by Justice West~in 
Mathura Naikin v. Esu Naikin 1 that a court can of itself refuse 
to recognise a well established ‘sectional usage’ if opposed to the 
higher ideas of the community, the learned Judge asked “Is it 
not a sound rule of legislative policy that Judiciary 
legislation of the earlier period should gradually retire 
within the narrow limits of judicial interpretation in propor- 
tion to the increased activity of direct legislation through 
organised bodies ?” Afterall, “ only very imperfect material is 
available to a Judge, who is. bound to decide according to 
evidence, for ascertaining whether to any and what extent there 
has been a substantial change in-the sentiments of the 
“large mass of the Hindu community in regard to a particular 
usage. ........... How would this theory work as the basis 
of Judiciary action, if a Judge in Malabar or South Canara 
were to hold that according to a very considerable body of 
Hindus the non-recognition of marriage as a legal institution is 
pernicious and that he would therefore decree Tarwad or 
Aliyasantana property to the sons and dani bar of those who 
now follow the special law of the nephews?” (Venku v. Maha- 
linga 2). 

The appeal | often made to the Government’s pledge of 
‘neutrality’ can have little force in respect of matters over which 
a substantial body of Indian opinion agrées in desiring a 
change. Inso faras it precludes any ‘interference’ with the 
Hindu law, the principle of neutrality governs as much the 
action of the courts as of the legislature. No prudent man will 
insist on the.absolute stagnation of law ‘which must be the result 
of pressing ‘this argument to extreme lengths. 


Perhaps: the” ‘strongest argument in the armoury ai the 
opponent—and the one which probably will most appeal 
to the masses is that the legislative enactment of any rule 


na Ng a naa aa an, 
1. L L R.4 B. 545 2. (1888) I L. R. 11 M, 898, at pp. 400-401, 
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of Hindu law will displace the basis of divine authority on 
which the Hindu Law is believed to rest. The argument 
in effect raises the question of the applicability of , the 
Austinian theory to Hindu law. Our educated men at any 
rate, will do well to recognise in all frankness that, under 
modern conditions, it is inevitable in India as elsewhere that 
law, in so far as it has to be administered by a temporal 
court, rests and can rest only upon a temporal sanction. It 
should not be forgotten that it is by the sufferance of the 
British Government that we are allowed to bé governed by our 
personal laws and the extent of their applicability has been 
slowly narrowed down. The laws relating to contract and to 
property and the criminal law now rest on statute. True, the 
domain of family law is intimately connected with religious 
usages ; and by all means let us preserve as much as we wish 
of our religious usages; but tbat does not necessitate the 
‘identification’ of law and religion. The early connection of law 
and religion as well as their subsequent development on in- 
dependent lines are phenomena well known in history; and 
their separation is inevitable with the separation of the civil and 
(what for want of a better term may be called) the ecclesiastical 
power. ‘The administration, by temporal courts, of law resting 
on ecclesiastical authority, has in other countries paved the way 
for the transition of ‘Family law’ from the‘ecclesiastical to the 
temporal basis; and in Europe the protestant movement 
in some countries and the rationalism of the eighteenth 
century in the other places have completed the change. 
(See Encycl. Britt. Tit. ‘Canon Law’ and ‘ Ecclesiastical 
jurisdiction’; Bryce ‘ Law and Religion’ in Studies). Thus in 
England, as late as the middle of the 15 century, there was no 
English Law of marriage ; the Jus Commune of the Church was 
substantially the governing authority. “ Kings and parliaments 
and secular justices had it in their power to narrow the province 
of the law ecclesiastical......... but it was not (for them) to make’ 
or to declare the law of the church or to dictate the decisions of 
the church’s Courts’ (Maitland, Canon Law in the Church of 
England. P. 81), The Reformation worked a fundamental 
change in some places, but as stated above, a similar (if not as 
complete) transition camte about in the Catholic countries of 
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Europe in the first half of the 19th century (See Burge's Colò- 
nial and Foreign Law; ‘ Marriage’.) Here in India.nearly a 
‘century of -Judicialadministration has accustomed people to look. 
to the temporal authority—the Anglo—Indian Courts—as' the 
repository of their law and accept without demur changes -in the 
Hindu Law brought about by decisions of the Courts. - Large 
portions of what is now administered as ‘Hindu Law’ are laws 
thus made by our Courts. l ue 

Even among the Smritis, the later ones aan differen- 
tiate between ‘Achara’ and ‘Vyavahara.’ According ‘:to.’ the 
theory of Sanskrit. writers themselves, it is the ‘Achara 
portion of the Dharma sastras, rather than the Vyavahara 
portion, ` that is invested with ‘religious. sanctity. Thus 
Vijnaneswara, by an elaborate disquisition séeks to establish 
that property is only temporal, and in discussing Yajnavalkya 
VV. 118 and 119 observes that the ‘texts in this section (4. è., 
partition and inheritance) are mostly recitals of what prevails 
in the world’ sateen seroma TATANAN The 
Viramitrodaya makes a similar remark even with reference-to VV. 
135, 136) (TANTE ‘Gc, laying down the order of successionh); 
The generality of the observation is very significant. TÀN STENT 
wait NGAPTI TEGAN | “ For all treatise 
writers consider Smritis on Vyavahara as (merely) reciting 
customs recognised by the people.” And Nilakantha- -also 
has it ‘some say that the Vyavahara sastra is, like grammar, 
generally based on usage.’ Of course, according to the Dharma» 
sastras ‘ marriage’ comes in as part of ‘Achara’ and not under 
‘Vyavahara’ But even here the Smritis permit of variations (though 
within narrow limits) from the ordained law being recognis- 
ed. Thus Brihaspati mentions the’ marriage of the mother’s: 
brother’s daughter among the Dvijas of the south and’ several 
_other texts on the point will be found collected in Mr. Mandhk’s 
Hindu Law, pp: 354, 6 and 403: Seeing. that the Mitakshara 
expressly bases its system of inheritance on: consanguinity (and 
“not on religious efficacy) this branch of the law. should be 
possible of being more easily put 'on'the basis of temporal 
sanction, than the Dayabhaga law of inheritance or the law 
relating to marriage and adoption. = 4 
< soe (Tobe continued.). i 
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LEGISLATION ON MATTERS OF HINDU LAW.: 
C. Some instances Considered. ° | 
An examination of the discussions raised ór'.the results 
achieved by some recent attempts at legislation on matters 
' of personal law in India may afford us some help in arriving at 
sound conclusions on the general question. We may just as well 
begin with a measure which-is occupying public attention now :—-~ 
THE PosT-PUBERTY- MARRIAGE BILL; o 
| Looking at the controversy over this bill as reflected in the 
press, one cannot help feeling that in the heated discussion of 
side issues, the real points at issue have not always received due 
consideration, For reasons quite easily understood, the workers 
in the cause of social reform have always sought to derive some 
aid to this proposal of theirs from the argument that post- puberty 
marriage ‘far from being forbidden by the shastras has their clear 
sanction’ and not content with this théy go on to claim that 
post-puberty marfiage was ‘at one time the prevalent custom '— 
even among those who governed themselves according to the 
Hindu Dharma. This was a direct challenge to those who teld 
a different view and they have not been slow to'accêpt the chal- 
lenge. We do not heré propose to enter into a ‘discussion of 
this question at any length nor shall we bresume to decide bet- 
ween the rival views ; but the'importance assigned by both sides 
fo this aspect of the matter requires that we should briefly notice 
some of the arguments Pro and Con.. 

But before doing so, it seems desirable to draw attention. 
to a distinction, which’ has often been ignored din public. 
discussions, between the question as above stated and the ques- 
tion whether according to the smritis post- puberty, marriages 
‘can be considered to be ‘illegal’ —whether at the present day or, 
at any previous epoch—in the sense that they cannot create the 
status of husband and .wife or confer legitimnacy on the offspring, 
It will be noticed that the- second point is material to the 
question of the need tot the measure «and ‘its claim ‘to. ‘be 
‘declaratory’ of the Hindu law; whereas’ the ai 15 is urged with” a 
view.to disarm orthodox oppositiori. <> -> tis Teki WK 
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There is another circumstance which it also appears necessary 
to emphasise in view of certain arguments that one occasionally 
finds stated. The bill concerns only that comparatively small 
section of the community which has, for several centuries at least, 
regarded post-puberty marriage as’ forbidden and all arguments 
- on the one side or the other must be tested from the point of 
view of that community and not from that of ‘Hindus’ generally. 
The fact that such marriages are common among other sections’ 
of the Hindu community has no relevancy to this part of ‘the 
discussion. Whatever may be~the theory of the courts or-the 
irreligiousness of the modern Brahmin, it cannot be said that the 
Non-Brahmin sections we find around us have at any time even 
formally governed themselves in social matters by the injunctions 
laid down in the Smritis or the Grihya Sutras. We in this 

Presidency know very little of Kshatriyas and Vaisyas as meant 
in the: Smritis. r 

Again, the position of the rationalist reformer -who gives: no 
heed to the fossilised ideas of the ancients, is intelligible enough; 
but when the social reformer thinks fit to agree to convince 
‘unprejudiced people’—in fact even the Pandit—that the Shastras 
thoroughly examined ‘give a clear sanction to the marriage 
of Aryan girls after puberty’ he must bear in mind that 
there are different methods of dealing with Sanskrit texts 
and little weight can attach to an‘argument that mixes up 
these methods. ` We may conveniently describe ‘these methods 
as the orthodox, the historical and the legal respectively, 
The orthodox Hindu will hesitate to say that any text 
of the Smritis is no longer binding. In the event of a 
conflict of Smritis, one Smriti is of no less authority to him 
than another and he will seek to. conduct himself in the light of. 
the rules iaid down by the Rishis for the interpretation of such. 

conflicting texts. He will not lightly brush aside express texts off 
the law merely on the ground that they are, only ‘moral’ injunc-~ 
tions, directory and not mandatory, and he cannot be persuadéd:: 
to approve of an act strongly condemned by some Smritis merely., 
on the ground that other Smritis are silent about it and that! 
at the worst the consequence of the act is merely declared to be 

‘sin’ and not ‘illegality.’ The student of law though he may refer ` 
to the ancient law books, will not -hesitate-to disregard a clear 
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text of the Smritis in the event of certain desuetude, and he picks 
and chooses almost at pleasure, and in the light of modern ideas, 
between legal prohibitions and moral injunctions. The his- 
torian again, will try to put each Smriti in its proper place 

„according to his notions of historical development and the record 
of the customs of one age will not prove to him the appropriate- 
ness or the binding character of such customs in another age. 
Or he may speculate as to the probable motive or reason under- 
lying a particular injunction and, in view of such reason, consider 
it inapplicable to existing conditions. 

Coming now to what may be termed the ‘Shastraic argu- 
ments,’ the supporters of the proposal base themselves on, 

(i) Certain indications in the Vedic mantras (te, 
srutilmga as they are technically called). 

(ii) Certain ceremonies prescribed in the Grihya Sutras 
and 

(in) Passages in some‘of the Dharma Sastras (whether in 
tne sutra form or metrical form). We may notice 
them seriatim, 

(i) The first argument is that though. there is nothing 
express in the Vedas about the marriageable age of girls, the 
ordinary interpretation of some of the mantras recited during the 
marriage is such that they. can appropriately be uttered only as 
between a grown up husband and wife or with reference to a 
girl who has attained puberty and is at the time fit for 
conjugal life; and it is contended that this ‘indication’ (linga) 
is sufficient to overcome any authority to the contrary in the 
Smritis. Opinion among pundits seems to be divided as to the 
relative authority of a mere linga from the Sruti and an 
express text of the Smriti; but assuming for the sake of the 
present argument that as a matter of pramana, the authority 
of the Smriti (even when express) is inferior to that of a 
Srutilinga, ‘the existence of Srutilingas having-a real bearing 
on the present topic is by no’ means clear. The Semavesana: 
mantra and some of the other mantras recited’ in the course 
of marriage ceremonies seem no doubt appropriate (in their 
ordinary literal sense) only to relations between a couple 
both of whom are fit for conjugal life at the time, but the lacuna 
in the argument, based on them appears to be that there is nothing 
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in-the Srutis themselves’ to show that they are-to be recited; 
at the time of marriage. This is only prescribed by the Grihya ; 
Sutras and the decision would therefore seem to rest not on a: 
choice between Srutilinga and Smriti, but between the Grihya- 
Sutras and the Dharma Sutras. A complication also arises from , 
the fact that both according to the ‘Dharma Sutras and the: 
Grihya Sutras, it is possible to contend (as the late Mr. Raghu... 
natha Row used to -maintain) that the marriage which the 
Sniritis direct to be performed before puberty refers to the 
ceremony of gift’ only (Kanyadana)—by which the rq 
of the father, whether we translate it as ‘dominium’: or as 
the responsibilities of guardianship is transferred to the bride- 
grdom—and the rituals prescribed to be .performed thereafter as 
well as the mantras connected with them relate to ‘a later period 
by which time ‘the bride would have attained puberty. But 
this view is not put.forward on either side now. The sugges- 
tion that the Panigrahana and Saptapadi Mantras dre fit to be 
addressed only to d person who can appreciate and understand 
their significance and the responsibilities of married life is 
of little force when we remember that mantras are prescrib- 
ed-to be addressed to infants in ceremonies like Annaprasana, 
to a young boy in Upanayana and even to a corpse in the course’ 
of obsequidl rites. It is ‘argued on’ behalf of the orthodox’ 
view that the marriage mantras relied'on ought not to be under- 
stood ‘as referring “in their literal sense to the facts as they” 
stand atthe time but relate (by way’ of prayer, expectation 
&c.,) to what is to happen in the future as a result of 
the marriage ; and the argument is supported by reference to 
l 6ther mantras whose literal: méaning, it must be admitted, is 
| difficult appropriately to apply (on any hypothesis) to the facts as 
at the time of the marriage. 


Se. 7 (i) The contention of the reform ca on the Grihya- 
sutras rests chiefly on (a). the rituals-which seem to proceed on the: 
assumption that as soon as the marriage (Saptapadi) is over, the 

-bride is. to accompany the ‘bridegroom to his own place; andi: 
manage his household thereafter (b).the prescription. of. three 
nights’ Brahmacharya-followed..by (c); Samayesana:on the 4th 

Bight. But the logical result ofthe argument .would.berto show not 

4 
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merely that post-puberty marriage was at the time of the Grihya: 
sutras permitted or even that it-prevailed to a large extent-but_ that 
that kind of marriage alone was contemplated and provided for by, 
the Suiras, that post-puberty. marriage was regarded by.them as the, 
rule and no provision whatever was made for pre-puberty. marri-. 
ages. This is asking us to. assume too much—especially when 
we find that. Dharmasutras of. the same name and. of, the. 
same school as the Grihyasutras (on which reliance is placed)—. 
e.g. Apastamba, Baudhayana &c. not only contemplate pre-puberty. 
marriages but distinctly provide, at. ali events that they should be. 
the rule and post-puberty marriages. the exception. It-1s diffi-, 
cult to accede to the argument and indeed. it does not seem pos-, 
sible to establish that the Grihyasutras are more ancient or more: 
authoritative than the Dharmasutras éven:in cases‘in’which both 
are associated with the name of the same Rishi. (See Dr. Buhler'’s 
Introduction to Apastamba and Baudhayana in S.B.E.). One. can» 
not readily bring oneself to believe that not one of theauthors of the | 
numerous Dharmasastras perceived that the pre-puberty marriage: 
prescribed therein would not fit in with the mantras or with the, 
rituals:prescribed in the several well-known Grihyasutras or that 
other rituals appropriate to pre-puberty marriages would not, have . 
been provided for. The Manusmriti expressly adverts to. 
the subject and: says CE ALEA: e IO pART: t (The; 
Panigrahana mantras are. prescribed only for kanyas). (VIII. ; 
226). -Whatever may be the precise significance .of the word. 
' Kanyas ’ here, this Sloka is important as showing that a-work 
which contemplates the marriage of girls at eight or twelve also. 
refers expressly to the use of the -Panigrahana mantras: at such 
marriage. There is further reasonable ground for ‘thinking that- 
the two sets of Sutras (the Dharma and the Grihya) have always< 
been supplementary to each other. Thus, for instance > 
while the Grihyasutras are particular to prescribe such trivialt 
disqualifications for a bride as AMAA, TETATAT, THSHRITAT (in) 
the Apastamba) none of them seems to deal with such essential 
disqualifications as Sapinda &c.. This . can reasonably be.. 
explained only on the ground -‘that-the latter having been ‘dealt: 
with in the Dharmasutras -are not--dealt with again -in the” 
Grihyasutras. -And- taking -1t that the two sets-of Sutras” have- 
to be ‘read’: together, it: is difficult: to’ assume such:a wides 
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divergence (and even contrariety) between them as the refor-. 
mer’s arguments based on the Grihyasutras would lead to. 

_ Considerations like these make it impossible to reject summarily 
the explanation put forward by the orthodox school in respect oa 
these ceremonies and mantras. 

It may, also be pointed out that the assumption, sometimes ` 
made, that the 3 nights’ Brahmacharya is prescribed from the `- 
day of marriage and the Samavesana on the 4th night from that 
day is mot quite correct ; for under the Apastamba, at any rate, 
it is 3 nights and 4 nights respectively from the Grahapravesa 
day referred to in Patala 3, Khanda 4, Sutra 7. The Sutra runs 


TEC RIC ICIP CECI CIEL AGA and Sudarsanacharya interprets it as; 


follows :— 


afena naa PiE PETA RA TA aa, 
TT: AKT PTN, Understood in the light of 


Mr. Raghunatha Row’s theory already referred to, there need: 
be no difficulty in reconciling this with pre-puberty marriage.” 
But even the orthodox explanation of ‘Brahmacharya’ as meant - 
iri this Sutra is not without foundation. 
: . The argument based on the reference to Samavesana‘on the - 
4th night suffers in weight on account of the fact that this 
‘céremony (as also the recitation of certain mantras in connection 
therewith), appears to be prescribed only by some of the 
Grihyasutras and not by the rest. And here too the language 
ef the Sutras seems reasonably to admit, except in one or two 
instances, of the interpretation placed on them by the orthodox 
party. ; 
. (iii). Coming lastly to the Dharmasastras, the DH of 
the reform view cannot even suggest that there is a conflict, 
between the Smritis. And the observation in the statement of; 
objects and reasons accompanying the bill that “Manu, Gautama, 
Yagnavalkya, Baudhayana and Vasishta............... allow them. 
(parents) a further period of three years’ (after puberty)” tu give, 
their girls in marriage, does not convey a correct idea of the 
injunctions ‘of those Smritis. Yagnavalkya does not fix either a. 
maximum limit ora minimum, but clearly contemplates a girl, 
being ‘given’ away in marriage before puberty. (HITS UAA.. 
WMATA). He permits Svayamvara only in the absence of a 
‘ parent, brother &c.:to give away:the girl (enquire). : Whatever. 
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-inferences one may draw, the text itself does not deal. with the 
post-puberty stage. In dealing with the other 4 Smritis above 
mentioned, it must be borne in mind that according to the 
Sastras, ‘Vivaha’ was obligatory as a Samskara in the case 
of women and the, Rishis therefore, after prescribing in the 
strongest terms possible for marriage before puberty, provide that 
(i) if a proper husband cannot be had before that time, a further 
period of three years may be availed of as an extreme limit, 
though all this time, the parents Gc. are incurring @ heinous sin 
and (ii) that if the parents &c., do not fulfil their duty, the girl 
may choose a husband for herself. This alternative provision 
may go to support the argument that marriage after puberty is 
not illegal (in the sense that it does give rise to the married 
status) but it is scarcely possible to interpret the language of these 
Smritis as ‘sanctioning’ the marriage of girls after puberty, 
No Hindu who believes or professes to believe in the doctrine 
of sin can so understand them. Manu, even in the act of 
giving a casual illustration, refers to a bride of twelve and not 
more. And in this state of the authorities relied on as favour- 
able to post-puberty marriage, the orthodox cannot but feel oppres- 
sed by the weight of the numerous other authorities which dis- 
tinctly and emphatically denounce it, It will therefore be proper 
to admit frankly that the effect of the bill is to ignore the plainest 
‘directory injunctions’ of nearly all the Smritis, and to permit 
unconditionally and at one’s own option what the shastras permit 
as at best only a secondary alternative in exceptional circum- 
stances. The difference is very material in the view of the 
Dharmasastras, their rule being wlacnetayt TAGS: 
GUHA ke, RW: WIHT seta) TATANAN &e. Manu 
XI 28, 30. He who being capable of performing the primary 
commandment adopts the alternative one or resorts to an excep- 
tional provision when there is no necessity to perform his duty 
in that exceptional way does not here get the merit. (resulting 
from it). If, at best, the reformer is able to make out anything 
like a divergence of opinion among the authorities, the orthodox 
man cannot be blamed if he feels himself driven. to seek shelter 
in the advice of Dharmaraja. 


THSUAE: ATANG: Nata denea | 
mieit ARARAT: TIT: N 
(Mahabharata. Vanaparea. ) 
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` Itis of course Pag to “the reformer to contend -that-this 
“consequence of <‘ -in postponing marriage beyond puberty 


-need be no more kh. taken into account than the sin which 
` the texts decldre to accrue to a person from not performing his 


Nitya Karma or to a husband from not approaching his wife after 


‘each Ritu. He may ask, do we not openly disregard almost every 


‘other injunction of the shastras in matters of Varnasraina 
“Dharma, and bas ‘not ail ritual degenerated into “a farce. But 


this is a different line of argument. 


S wet > > 


“On the question of the ‘ legality * of a. post puberty marriage 
among Brahmins, it is not necessary to dwell at. length. 


“There is not much force in the argument that Manu’s language 


with reference to it is ónly that of ‘preference’ and not of ‘prohi- 
bition’; for similar language of recommendation alone, is. found 


‘in Manu even with regard to ‘Asapinda’, and ‘Asagotra’. (ATTRA) 


But, as already stated, it is clear from the alternative provision 


dhak even ,in ther disapproved post-puberty marriage; all the 


Smritis including Parasara and the like assume that the marriage 


will be effective to create the status of husband and wife.-- The 
difficulty at the present day arises from the long standing custom 


and popular consciousness to the contrary. The recognition by 
the Smritis of the putrikaputra, of the practicé of Niyoga and of 


intercaste and -Gandharva marriages has not stood in the way of 


the Courts declaring them to be obsolete. And the doctrine of 
‘factum valet’ cannot, after the explanation of the true scope'of-that 
maxim by the Privy Council, in the only son’s adoption -case, 
be pressed into service. Itis therefore proper to act on the 
assumption that the validity of'a post puberty marriage among 
Brahmins is now apen to doubt i in a Court of law. Itis rather 
curious that some eminent men, among the supporters of the bill; 
strongly maintain that such a marriage is even today indisput? 
ably good. Small wonder if the opponents of the measure take 
them at their word and contend that the bill is therefore unnecés- 
sary. a - EOR Si 

_ Taking it then that the-bill and the principle’ ori which it 


is based are a departure from the existing | Hindu Law ‘and’ the 


p 
injunctions of thé shastras “ to’: the extent - “above indicated, 
we come to the real ‘issué’:—Is. the” proposed legislation necessary 


in LS j 
pened any Y raient was ve es nA} 
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and expedient ? It has been suggestéd in some quarters that the 
failure of this bill will seriously affect the ‘ prestige’ of the 
social reform movement:-or hinder-the prospect of useful legisla- 
tion’ on ‘other topics of Hindu Law. “This i may be sO or may 
not be so; but that will “not: ‘justify the measure. Tt is what 
Bentham calls a ‘false reason’. Not is there any reason in 
Saying that the Bill merely seeks to-revive a practice that once 
prevailed (assuming it to be so), for there’ have been’ many 
practices in the past which no one would think of now reviving. 

To offer a ‘good reason’ with respect toa law is ‘to allege the 
good or the evil which the law tends to produce; so much good, so 
many arguments in its favour : so much: evil, so many arguments 
against it? (Bentham). If the antiquity of the existing practice 
or the alleged authority ‘of religion” is no reason in its ‘favour, 
the mere love of change or the hope that it may do some good 
or even the fact of -the long prevalence of the proposed rule 
elsewhere is no valid reason in favour of a change of Law (what: 


‘ever may be said with regard, to changes of opinion, 
custom &c.) s 3 


The reason put forward in support of the principle of the 
bill (apart from its claim tó be merely sala A or intended 
to remove doubts) is’ :— ; 


(i) The hope - that iy the. popnlarisation et PT 
marriages, among the classes in question .the condition. :of 
women may “become. better, and: the qualities of the race may 
improve, in that: (a) the education of girls. may be contikued 
longer than is now possible (6)- premature maternity and all its 
evil consequences to women and to, the race born of them may be 
avoided (c) early widowhood may. be minimised,.(ii) It is also. 
claitned that at all events, the bill will afford ‘a small measure of 
relief to the enlightened conscience of the community’. and being 
only a permissive measure,- it. cannot hurt anybody but will in 
due course serve to educate public opinion, in favour of posts 
puberty marriage. 


Et is scarcely necessary. to, say that. fave Indians will withhold 
sympathy from ‘the .aspirations: for ‘amelioration above men- 
tioned. ‘-But> in: ‘dealing > with -the first’ of.the above grounds 
‘we~propose torconfine ` ourselyes to the -:issue, » whether: there i ds 


P 2 - 
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any sufficiently ascertainable relation between the present pro- 
posal and its expected consequences so as to make it necessary 
in the public interests to pass this measure at the present time; 
because if the necessity be not clear, the question of the expediency 
of social legislation is entitled to considerable weight. It is im- 
possible to shut our eyes to the fact that a fairly large body of 
educated Indian opinion is—whether wisely or unwisely, but cer- 
tainly honestly—not in favour of the measure, There are not a 
few who even choose to think that the bill is an attempt to enlist 
the state on the side of ‘social reform’—not in the broad sense 
of that expression in European politics, but as it is understood 
in India, i.e., an attack on orthodoxy. Whether the mover 
means it to be so or not, it is important that the state should 
not put itself in a position ‘that may give room for such miscon- 
ception. l l 


For the purposes of this discussion, it may we think 
be assumed that even without the proposed legislation, the 
communities in question have a limit of approximately 
12—13 years of age for the ‘marriage’ of their girls and 
that there is no legal limit for consummation. All marriages 
before (say) 12 and all cases of consummation before the . 
girls are fit for conjugal life are therefore due not to any 
‘legal’ compulsion, but to other considerations. It is therefore diff- 
cult to accept any theory of connection between the present ` 
‘social’ ills and the ‘legal’ rule complained of. We do not 
wish to be understood to say that further progress is not possible 
or desirable beyond the mere removal of the social ills that now 
exist; but what we cannot help saying is that there is an immense— 
almost unlimited—scope now open for the work of amelioration 
in “all the directions desired by the supporters of the bill, by 
' the education of public opinion, without at ail ‘removing’ thé 
existing limit of marriageable age. We do not ignore the argu- 
ments as to the numerous circumstances—arising out of socalled 
practical considerations—-by which our present social ills have 
been brought about or are being perpetuated ; but we fail to see 
how these ‘practical considerations’ which now induce many of 
our people to marry their girls while yet infants or consummate 
the marriage when they are physiologically unfit, are géing to be 
surmounted by the proposed legislation. We are not unaware of 
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the argument sometimes urged that early marriage acts as an 
unwholesome influence in stimulating ‘artificial maturity’ ; we shall 
not dogmatise on the psychology of the point but will only venture 
to state that a great deal can be done to avert it (if that is a fact) 
by the improvement of environments at home. All the stirring 
eloquence that one commonly hears about infant widows cruelly 
mutilated or blasted in life or the rapid degeneracy of our race 
has little to do with the rule now in question. With reference 
to the argument that the marriage may take place before puberty 
and yet its consummation be postponed to a proper period, the 
Hon’ble Mr. Sastriar asks. “Why should a boy and girl call 
each other husband and wife for many years before they become 
so”? and he points out that such a system will have the effect 
of visiting on the innocent girl the miseries consequent upon any 
mishap befalling the boy during this, interval. The problem of 
avoiding or minimising widowhood seems to us to be only very 
remotely touched by the present bill and while none can fail to 
sympathise with the lot of the Hindu widow, it is difficult 
to see much difference between widowhood at 13 and widow- 
hood at 15, either in the probability of its occurrence or the 
hardships arising from it. Asto the question when persons 
should properly be regarded as becoming ‘husband and wife,’ Mr. 
Sastriar seems to think only one view is rational and desirable - 


? 


this takes us to another argument. 


If we understand the supporters of the bill aright, 
they would prefer to have the extension of three years after 
puberty allowed (as a secondary alternative) in the Smritis. 
Of course no such limitation is indicated in the bill and it 
may be a question whether or not the bill, if it is to be 
in accordance with Hindu ideas, should fix a maximum limit. 
But in view of our conception as above indicated of the idea of 
the promoters, we do not enter into the question of the possibility 
of there arising out of this bill any problem of ‘optional marriages’ . 
or of old spinsters. We would only ask (a) what appreciable 
difference can there be, in respect of the benefits expected by the 
supporters of the bill, between marriage (not consummation) at 
12-13 and marriage at 15-16 and (b) if there is a substantial 
difference and that is in favour of progress, are the advocates of 
reform confident that in the present state of Brahmin Society 
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there will be no counterbalancing disadvantage. On the answers 
to the questions thus narrowed down the claims of the bill to 
make for social amelioration must rest. T 

One argument frequently urged by the advocates of post- 
puberty marriage though not during the motion for this bill» 
is that marriage, even in the sense of the creation of an irrevo- 
cable relationship of husband and wife (as distinguished from 
consummation), should take place only after the girl is sufficient- 
ly old to chose a husband for herself. If this is to be one of 
the arguments of the mover of the bill, it will be a serious 
question, whether that view is (to adopt his own words) 
‘in conformity with the’ genius of our civilisation.’ The 
reformer’s attitude rests essentially on a contractual concep- 
tion of marriage (though it may have a religious aspect also) 
and on the assumption that the parties to the marriage are alone 
likely to know and serve their interests best. “On whom shall 
the choice of a husband or a wife depend?’ asks Bentham 
and he proceeds, “This question presents an apparent or rather a 
real absurdity ; as though such a choice could possibly belong 
to any other than the parties interested. The law should never 
trust this power to fathers. They lack two things essential to 
its exercise : the knowledge requisite for such a choice and ad 
will directed to the true end..,.......... love is the motive of the 
young and for that, old men care but little. In general, fortune 
is a trifling consideration with the children; it absorbs all the 
father’s thoughts......... (Principles of Legislation). It is deduced 
as a corollary from the above that marriage ‘ought never to be 
allowed before the age at which the contracting parties are 
supposed to know the extent of the engagement’ (Ibid). Can it 
be said by any impartial thinker that the presumption of capacity | 
and fitness to choose, on which the whole argument rests is 
correct? Has not the whole trend of recent thought and 
legislation in Europe, with respect to matters much less import- 
ant than marriage, been the negation of this presumption... 


- Before dealing with the question of the conformity of-the 


marriage ideal above set’ forth with the genius of Hindu `` 


civilisation, it may be useful to draw attention to the following 
observations of Viscount Bryce: ** Before thè Reformation........ i 


the marriage relation in Europe..:.,....had-a strongly religious ` 
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character,............ There -were to be sure plenty. of marriages. 
essentially -unhallowed, plenty of marriages contracted for the, 
most sordid reasons, plenty of marriages with little affection ..... 
ere Nevertheless the tie was deemed to be one which religion 

sanctified and religious sentiment must have had a restraining 
effect upon tender consciences and particularly upon the wife, 
women being usually more susceptible to religious emotion than 
MEN are.......-. eres her. normal attitude was that of submissive 
identification of her wishes and interests with his. Whether 
these things made for affection and for happiness, the outcome 
of affection, is another question.. What we have to remark is 
that at any rate they drew the bond very tight and formed a 
solid basis for family life, Bride and bridegroom took one 
another for richer for poorer, for better for worse, in sickness 
and in health till death should them part. What has been the 
course of things since the Reformation ? In Protestant countries 
the religious character of marriage has been sensibly weakened 
NA NA A T. the tie is not to men’s or even to women’s minds 
primarily a religious tie. The duties of the spouses are con- 
ceived of by them in a more or less worthy way, according to 
their respective religious and moral standard, but not generally or 
at least seldom vividly, asa part of their duties towards God......... 
TEER As there have been two systems determining the relations 
of husband, and wife in respect of property and personal control, 
so also a there been throughout all history two aspects of the 
institution of marriage, one in which the sensual and material 
element has predominated, the other in which the spiritual and 
religious element bas come in to give a higher and refining charac- 
ter to the relation.......... It is not possible to make the relative 
importance of these two aspects synchronise with the general 
progress 2 KA naak nor even with the elevation of 1p position 
of women.” (‘Marriage and Paree in Studies). n 


is fers then any reason to substitute for the Bunmi 
ideal of ‘marriage’ the western conception based on the utilitarian 
ideas of modern Europe? If not, can it be held that.a post puberty 
marriage at the choice of the girl is: consistent with, that ideal ? 
It must be remembered that even-among the non-Brahmin 
Hindu communities among whom postpuberty marriage- prevails, 
jt is never on the principle of marriage ‘by the girl’s choice in any 
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substantial sense. The choice of the girl, if that is to be 
the test, may sometimes happen to be against marriage and 
this- surely cannot fit in with the Brahmin system and 
must in course of time give rise to a serious social if-not 
also an-economic problem. Few will be bold ‘enough ~ to 
assert that the present system of marriage in our society “has 
given rise to more of marital unhappiness than has been known 
to exist under other systems which have more glamour for the 
a priori theorist. The Hindu conception of happiness or unhappi- 
' ness is largely tinged by ‘the belief in a future state of rewards 
and punishments’ and it does not encourage the desire (in the 
words of Viscount Bryce) ‘to have out of this life all the 
pleasure it can be made to yield.’ Marriage is looked upon, 
not alone by itself, not merely as a source of material happi- 
ness, but as part of a larger scheme of life, both mundane 
dnd supra-mundane, as a training in Dharma, as the discharge 
of a duty which one owes to- God as well as’ to one’s ancestors, 
as a means toa nobler end than physical pleasure. And any 
one who knows Hindu society fully and intimately—and 
not merely has come across some unfortunate examples of misery 
therein—can only regard as a libel on human nature, the sweep- 
ing assertion oftentimes made that in choosing a bridegroom, 
Hindu parents are not solicitous as to the best interests of their 
daughters. One has only to take up any book dealing faithfully 
with the darker .side of western social life—not to mention 
: Divorce court records—to realise what an amount of misery 
and unhappiness can and perhaps must co-exist with the system 
of ‘marriage by choice’ so alluring in theory. 

It is sometimes argued by a section of Indian reformers 
that the best- interests of Hinduism will not be served by linking 
it up unalterably with any particular state of Hindu Society 
or any particular social institution. It was thus seriously pressed 
during the debates on Mr, Basu’s Bill that a person may be 
„a most sincere Hindu though marrying under some form of ‘civil 
marriage’. Taking Hinduism in a philosophical sense, there is 
great force in the argument. But ‘Hinduism’ in its best sensé 
includes much more than merely the philosophy of: the Upanis- 
hads. For the present purpose it is only necessary to point out 
that much of the shastraic system as to marriage is, as part of the 
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whole theory of Varnasrama Dharma; intimately connected with 
the doctrine of transmigration and Karmic evolution of the soul, 
one of the fundamental dogmas of Hindu philosophy. We may 
also instance the importance which all Christian teaching attaches 
to the principle of monogamy, though in a strictly philoso- 
phical sense, it is difficult to see any connection between 
monogamy and Christianity. The monogamic rule rests 
only on a very slender basis of New Testament authority 
(See Encycl. Brit. Tit. ‘ marriage’). Another familiar argu- 
ment is that many an act of the present day Brahmin, in- 
cluding marriage, is not regulated by any regard to the religious 
bases underlying the same. It may as well be urged in disproof 
of the utility of the Penal Code that the majority of people do 
not act with their eves constantly fixed on its sections. The one 
as much as the other works largely by force of innate and un- 
conscious tendencies; and it is only when there is the desire or 
temptation to break the established rule that the existence of both 
makes itself felt. The unconscious influence of long prevalent 
religious ideas usually takes the form of what the reformer calls 
conservatism. ; 

An argument is occasionally founded on the prevalence of 
Varasulka. This is an evil of comparatively recent origin due 
to the present day conditions of demand and supply in what may 
be termed (to use a slang but convenient expression) the ‘matri- 
monial market.’ It is difficult to see how the present proposal 
can at all touch that practice unless it be suggested that a person 
who is unable or unwilling to pay the price can at his choice 
leave the girls indefinitely unmarried. We do not believe this 
last suggestion will commend itself to any one who seeks to 
improve the lot of our women. a . 

There remains the argument that it isonly permissive legisla- 
tion that is sought 7.¢., that even if the community is not 
convinced that the proposed measure is fit to be adopted by it, the 
bill may be passed as a measure ‘designed to give a certain liberty 
to the advanced few without prejudice or injury to the general 
community’. It is necessary to pause a moment to consider- 
the precise scope of this doctrine of ‘permissive legislation’ Over, 
and above the limitation indicatedin thespeeches of Sir James 
Stephen & Mr. Jenkins quoted on an earlier page), it presumes . 
the existence of at least an: appreciable number of people who feel 
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‘the oppression of the existing restriction, and it will not be war- 
ranted merely by the pious hope that if such a measure is passed 
some people may come forward to give practical operation to it 
- This is evidently what the opponents of the bill have in mind when 
they contend that there is ho demand for it. And taking the broad- 
ést statement (as found in Mill on Liberty) of the principle on 
which the rule rests, its scope cannot extend to acts ‘calculated to 
produce evil tò -some one else’. The most individualistic of 
- legislators’ in Europe have recognised that ‘marriage’ and ‘divorce’ 
are matters that concern not merely the individual parties but 
society as well and have admitted the expediency of imposing some 
restrictions. on individual liberty, The real question therefore 
is, can the proposed liberty be allowed to the advanced few, 
without detriment to the interests of the community of which 
Wé) still claim to remain members ? 

“In dealing with this question, it ought to be borne in mind 
that the true importance of laws “lies far less in their direct 
result than in their effect upon the sentiment or convictions of 
the public” and that a “orinciple derives prestige from its mere 
recognition’ by the Legislature. Mr. Dicey instances the English 
Divorce Act of 1857. The Act‘on ‘the face of it did no 
more than increase the facilities for obtaining divorce. --Tt 
in reality gave national ‘sanction to the contractual view of 
marriage and propagated the belief that the marriage contract, 
like every other agreement, ought to be capable of dissolution 
when it fails to attain its end............. laws have deeply affected 
not only the legislative but also né social. -opinion of the country 
as to the position of women.” Jf the view of the orthodox | 
party that the proposed change is not to the interest of the coms 
munity rests on reasonable grounds, the plea of permissive legis: 
lation cannot prevail; for ‘the inconvenience of: these’ alliances is 
not for the persons who contract them. The evil is wholly in 
the example.” A pérmission granted to some makes others feel 
the prohibition as a tyranny’ (Bentham) ; or in the’ words of 
Sir T. Muthusami Atyar (stating the argument of some of thé 
witnesses before the Malabar marriage commission) such a law 
15 likely to Have the same effect “as pulling out a’ corner SON is 
likely to have opon an ancient edifice’. a3 

oa = VARADAC: PONAR 
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CRITICAL NOTE. 
‘ACCUMULATIONS’ BY A HINDU WIDOW. 


| Kula Chandra Chakrayvarti v. Bama Sundari Dasse, I. L. 
R. 41 C. 870. Wahid Ali khan v: Tori Ram, I.L.R. 35 A. 551. 
Subramanya v. Arunachala, 1. L. R. 28 M. 1.]. 


In Subramanian Chetty v. Arunachalam Chetti 1 Sir Subra- 
manya Aiyar observed, though obiter, “that it has definitively 
been established that the widow is entitled to use her entire 
net income at her pleasure or give away the whole or any part 
thereof as she chooses inter vivos or by testament and that 
with reference to the exercise of such right, it is tmmaterial 
whether the income is formed into a fund or kept invested in 
this or that form’ and he proceeded to ask ‘how could it be 
supposed that prima facie it.merges-in the estate merely because 
she has not actually disposed of it.’ Finally he concluded that 
‘it must on general grounds be held that what becomes vested 
in her own right and what she can dispose of at pleasure 
is her own property, not limited but absolute, exclusive and 
separate in every sense and devolving as such.’ (The italics are 
ours). 


In Ramanand Singh v. Ram Saran Singh 2, the learned . 
Judges (Brett and Vincent JJ.) after reterring to the authorities 
at length stated ‘ we may go so far as to say that it has never 
been distinctly decided that a Hindu widow has absolute power 
of alienation over immovable property acquired out of the in- 
come of her husband’s estate, even if she does wish to deal with 
it as a separate estate. ’ i Ta 

In Wahid Ali Khan v. Tory Ram 3; Sir Henry Richards, 
C. J. and Tudball, J. adopted the rule (as laid down in Mr. Tre- 
velyan’s book on Hindu law) that ‘should she invest the income 
in such a way as to indicate her intention that it was not to form 


1. (1204) I. L. R. 28 M. 1. 8. (1910) 7 I. ©. 27. 
8. (1913 L L. R. 35 A. 661). 


` 
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"part of her husband’s estate, but to remain at her disposal, 
whether such investment be of a temporary or permanent nature, 
she can deal with it, at any rate during her lifetime. Should she 
not dispose of (the) property during her life time, it does not 
pass to her heir, but is treated as a portion of her husband’s 
estate, ' 


The above three extracts sufficiently illustrate the uncer- 
tainty of the law and the divergence of judicial opinion as to the 
nature of the interest possessed by a Hindu widow over ‘ accumu- 
lations’ made by her from out of the income of her husband’s 
estate and over properties acquifed by her with the aid of such 
accumulations, In the latest case (Kula Chandra Chakra- 
-warti v. Bama Sundari Dasse 1, the Calcutta Court has even 
broadly laid it down as ‘a well settled rule of Hindu law that 
property acquired by. a Hindu widow with the accumulations | 
of the income of her. husband’s estate forms part of the 
‘sorpus of the estate.’ The Calcutta view is and has all along 
been. the. least favourable to the widow, at first because of 
the influence of Jimutavahana’s doctrine as to the restricted 
powers of the widow even over the income from her husband’s | 
estate, but latterly on account of the interpretation placed by that 
- High Court on certain decisions and dicta of the Judicial Com- 
mittee. The Privy Council-have certainly dealt with this ques- 
‘tion in a vacillating manner but, even so, their observations do not 
seem to warrant the. extreme narrowness of the Calcutta view. 
On the other hand the conclusion suggested by Sir Subramanya 
Aiyar goes to the other extreme, practically making such property 
Stridhanam for all purposes and though logically deducible from 
certain premises now well established, is not easily reconcilable | 
with. unambiguous remarks of the Judicial Committee. 

_ Taking the intermediate view of an absolute estate during 
her life time in respect ofaccquisitions not incorporated with the 
husband’s estate, there arises the further question, on which 
again there is a well marked divergence of judicial opinion, as to 
the proof of such incorporation. Every case dealing with this 
question tries to decide the point as one of fact, but the difference 
lies in the ‘presumption” with which the court starts, On this 
point also the Madras High Court stands for the liberal which is 
7 ove e a a aa 


(1914) I. L. R. 410. 870. 
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also the logical view. In Akkanna v. Venkayya 1 Sir. Bhashyam 
Aiyangar laid down the prima facie presumption in favour of the 
widow retaining dominion over her accumulations and the invest- 
ments thereof and threw upon the reversioner the burden of prov- 
ing her intention to incorporate ber acquisitions with the husband’s 
estate. This view was of course accepted in Subramanya v. Aru- 
nachala ; and it also seems to have been followed in some Qudh 
cases (see Lal Bahadur v. Sheo Narain Lal ?. In Bhagabat 

Koer v. Subudra Koer 8 Mookerjee’and Carnduff JJ agree that 

the question is one as to the“ intention * of the widow, 

but the learned Judges do not seem prepared to lay 

down any presumption one way or the other. Akkanna v. 

Venkkayya) is mentioned in passing but without any obseryations 
thereon. The Calcutta High Court in some other cases-(of. 
Ramanand Singh's case 4) and the Allahabad High Court also 
would seem to start with the presumption in favour of accretion 
to the husband’s estate, throwing the onus on the widow.and. 
“those claiming under her to prove th: contrary. This matter 
again turns principally on the language used by the Privy 
Council in certain decisions as distinguished from the results of 
common experience or logical arguments from established pre- 


3 


mises. 

It is therefore necessary to examine the Judicial Committee’s 
pronouncements on the subject from time to time. In view of 
the discussion of all earlier authorities in the judgment in [srt 
Dutt Koer’s case 5 it would be scarcely- necessary to go further 
back. But one cannot help feeling that even in this judgment 
their Lordships had avoided saying anything sufficiently clear ‘or 
definite to furnish a general rule for guidance. The case is valu- 
able as (i) practically putting out of the way the narrow rule 
stated obiter in Bhagbutti Daee v. Chowdhry Bholanath 
Thakoor 6 as a rule of law that the holder of a widow’s estate 
would be unable to alienate the profits or that at all events what- 
ever she purchased out of them would be an increment to hêr 
husband's estate’ and (ii) recog using a distinction between ‘accre- 
tions to the husband’s estate’ and ‘income held in suspense in 
the hands of the widow as to which she has not determined 


1. (1901) I. L. R. 25 M. 85I. a. (1918) 221. 0. 702. 
8. (1911} 16 0. W. N. 884. 4, (1910) 7 I. 0. a7. 


b. (1889) ILLrR. 100. 324. ~~ 6. (1875) L.R.291.4. 256, 
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‘whether or no she will spend it.’ But to the general question 
stated in an earlier part of the judgment viz., ‘whether having 
regard to the widow’s freedom in enjoying ‘her husband’s pro- 
‘perty and to her established right to alienate her own interest in 
it, she has nota kind of property the nature of which must 
‘remain undecided till her disposal of it or her death,’ no answer 
is given, their lordships preferring to base their decision 
on the facts. It is however on this passage (taken with its 
context) and the reservation made in the earlier case of Gonda 
Koer v. Oodey Singh 1 as to cases in which there may be proof 
of a ‘distinct intention on her part to appropriate to herself and 
to sever from the bulk of the estate, such purchases as she had 
made’ that the later Jaw has been built up. One other material 
passage in the judgment in Isri Dutt Koer’s case is that in 
which their Lordships observe that the cases showing that “a 
widow’s savings from her husband’s estate are not her stridha- 
nam’ are not authorities on this question, for ‘if she has made 
no attempt to dispose of them in her life time there is no dispute 
but that they follow the estate from. which they arose.’ The 
‘only other contribution of the Judicial Committee to the subject, 
by way of general observation, is contained in Sheo Lochun 
Singh v. Babu Saheb Singh 2, where Sir R. Couch delivering 
“the judgment of the Board, states that when the widow invests 
her savings from the husband’s estate in the purchase of 
‘immovable property, their Lordships think that ‘ prima facie 
it is the intention of the widow to keep the estate of the 
husband as an entire estate and that the property purchased 
would prima facie be intended to be accretions to that estate.’ 
(the italics are ours) This passage must be the foundation of 
tthe rule assumed in some later decisions in India that the 
presumption is in favour of accretion ; but it will be noticed that 
their Lordships’ observation purports to be merely a state- 
ment of what they consider probable and it is scarcely fair 
to construe it as laying down a general ‘legal presumption’ 
contrary to one’s ordinary experience. Their Lordships carry 
us no further by the next remark that ‘there may be no doubt 
circumstances which would show that the widow had no such 
intention, for this is merely consequential upon the previous 
sentence. 
1, (1875, 14 B.U.R 159. 2, (1888) I,LaR, 14 C, 387, 
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The later decision in Soudamini’s case 1, is relied on-by 
Sir Subramaniya Alyar as supporting the more liberal view that 
he was inclined to take, but in view of: the explanation in the 
10'Calcutta case of the declaration in Soorjemoney Dosse v: 
Deenabundu Mullick—a. case. almost on all fours in this respect 
with Soudamini’s case—this latest decision of the Privy Council 
affords little help on the present question. 


This brief review of the pronouncements of the Judicial 
Committee shows, it is submitted, (a) that the statement as a 
. matter of law, in Kulachandra Chakravarti’s case 2, that the 
widow’s acquisitions by the aid of the accumulated income ‘form 
part of the corpus of the estate’ even during her life time is 
unwarranted, (b) that her power during her life time to 
freely dispose of such acquisitions, when not incorporated with 
the husband’s estate, is sufficiently recognised though not 
expressly decided and (c) that in determining the question of 
accretion or incorporation, courts in India are not hampered by 
any general rule or legal presumption laid down by the Privy 
Council. ; l 


It is not clear whether a disposition by will was within the 
contemplation of their Lordships., Itis noteworthy that in the 
judgment of Justice Ainslie in Isri Dutt Koers case 3, the 
learned Judge adverts ta this question in the following manner 
“ Every person may dispose by will of that which he or she 
may alienate mer vivos and this would seem to involve this 
consequence that a Hindu widow may keep property acquired 
from accumulations in her own hands upto her death and then 
sever it from the estate of her husband, so that although it will 
not pass as Stridhanam under the Hindu Law, she can secure 
that it shall pass as ifthe law regulating the descent of woman’s 
property applied to it. This. is an extension of a Hindu 
‘widow’s‘dominion.:.......which may be a logical consequence 
of the decisions as to the status of such persons but which it is 
not easy to reconcile with what I believe to be the universal 
custom of the country” (Hunsbutti v. Isri Dutt t). The Privy 
Council, in appeal, refer many times to Justice Ainslie’s Judgment 
but throw no doubt on these observations of his. It also appears 


. 





1. (1892) I. L. R. 20 C. 438 (P. O0). 2. (1914) I. L. R. 41 0. 870. 
8. (1888) I. I, R. 100. 824. 4, (1879) I. L. R. 50. at p. 528. 
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to us that there is no reason in principle for drawing a distinc- 
tion, in the present case, between alienations inter vivos and alie- 
nations by will. There is no analogy between such a case and 
that of a member of a Mitakshara family bequeathing his undivi- 
ded interest or that of a. widow attempting to dispose of her 
husband’s property by will. ; 


The question of the devolution of properties thus acquired 
but not disposed of by the widow deserves a moment’s conside- 
ration. The observations of the Judicial Committee on the ques~ 
tion of ‘devolution in Isri Dutt Koer’s case cannot be regarded . 
as ‘extra-judicial’ in so far as the case decided that in certain 
circumstances the widow’s acquisitions may become accre- 
tions to the husband’s estate. But the question of ‘ devolution ’ 
where the intention to incorporate js not shown. orat any rate 
where the intention to keep the acquisitions separate from the hus- 
band’s estate is proved, did not arise in the case and to this:extent 
the general remarks of their Lordships can no more be regarded 
as a ‘decision’ of the point excluding further examination, than 
the dictum on the other point in Bholanath’s case which their 
‘Lordships themselves recognised to be ‘extra-judicial’ and open to 
qualification. On the other hand some of the observations in 
Sheo Lochan Singh’s case seem to assume that if the intention 
to treat the acquisitions as separate from the husband’s estate is 
established, it may follow that the two, sets of properties will 
devolve in different lines of succession. It may also be pointed 
out that in Bholanath’s -zse, where by deed a widow wasjigiven a 
‘life estate’ with power to appropriate the profits, their Lordships 
of the Privy Council held that ‘if she bought land or personal 
property with them (i.e., the profits) that land and that property 
would be hers and would devolve on the defendant who represents 
her (the italics are ours). It cannot now be contended that a wo- 
man taking a ‘widow’s estate’ has not an absolute power over the, 
‘income and if so, it is difficult to see why the above principle 
should not apply as regards the ‘devolution’ of her savings also, 
| except to the extent to which the doctrine of ‘ accretion’ may be 
reasonably applied. As regards Indian aathority the decision in 
Chandrabulle v. Brody 1 rests partly on ‘the notion engendered by 
Jimutavahana’s doctrine’ as to the rights and privileges of the 


1. (1868) 9 W. R. 584. e 
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Hindu widow and partly on the ground that the widew’s accumula- 
tions do not come under ‘any of the six descriptions of property 
mentioned in the Dayabhaga as Stridhana.’ The first ground is 
no longer tenable and as tothe second, this classification of 
stridhanam is not exhaustive and for this purpose, no difference 
can be made between the savings now in question and the 
savings dealt with in Bholanath’s case, where the Judicial 
Committee reversed the decision of the Calcutta High Court 
on this point. The Judgment in Anundchundra v. Nilmony 1, 
allows the possibility of an exception in cases where the 
widow had shown an intention to appropriate it to herself 
and to sever it from her husband’s estate’ and bases the rule of 
descent to the husband’s heirs not on any rigid principle of 
law, but on the presumed intention to make her savings or 
acquisitions an accretion to the’ husband’s estate. This is also 
the suggestion of Justice Ainslie in the 5 Calcutta case. In 
Rivett Carnac v. Jivibai 2, which was a case of profits that had 
not come into the widow’s hands at the time of her death, Sir 
Charles Sargent and Farran J.'held that Chundrabulle v. Brody, 
cannot be completely accepted now, but rested their decision in 
the case upon a distinction between ‘unrealised profits’ and 
‘savings or accumulations.’ This distinction however did not 
commend itself to the learned Judges (Coxe and Teunon, JJ.) 
who decided Sridhar Chattopadhya v. Kalipada Chuckerbutty 3 
and they held that even such arrears should go to the husband’s 
heirs.- In this state of authority, is it too much to hope (as Sir 
Subramanya Aiyar did) that the question now remains ‘open for 
further discussion and decision ‘on principle’. 


? 





SUMMARY OF ENGLISH CASES. 
In re Chester, (1914) 2 Ch. 580, 


Will —Construction—Local meaning—Gift to “my cousins 
and half cousins”. 

A testatrix residing in Yorkshire left property in trust for: 
“my cousins and half cousins.” There was evidence that in the 
neighbourhood “half cousin” was used in the sense of the child 
of the first cousin, there was also some slight evidence of doubt 


e ee 
1. (1888) I. L. R. 90. 758. 2, (1886) I. L. R. 10 B. 478. 
` 8. (1911) 16 0. W.N. 106, 


Ci 
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as to its meaning in that part of the county. Held, no part of the 
will having been written in dialect, there was nothing to show 
that the testatrix was employing the words in their local signifi- 
cation. The term “half cousin’? should therefore be given the 
ordinary meaning it bears in English language. 





In re Holland, Holland D. Glapton, 1914 2 Ch. 595.. 


Power. of appointment—Object AE sAbbonimerd to 
object—Condition in favour of strangers not objects—Validity . 
of appointment freed from conditions. ; 

` If there is a genuine appointment to an object of the power, 
coupled with an attempt to impose on that appointment condi- 
tions or. trusts in favour of persons who are not objects, then the 


"appointment stands good free from the conditions. If onthe . 


other hand, there is no genuine appointment to an object of the 
power, but the appointment actually made to that object is 
made for purposes foreign to the power, then the whole appoint- 
ment fails,as being in substance an appointment unwarranted 
by the power and , that whether the real purpose of the appoint- 
ment have or have not been communicated to the nominal ap- 
pointee and assented to by him, It is a question of fact in every 
case whether the appointment falls in the one category or the 
other. 





Goldsoll v. Golman, (1914) 2 Ch. 603. 


Restraint of trade—Covenant—Reasonableness of—Burden < 
of proof—Severability of covenant—Procuring breach of con- 


tract—Damage—Gist of. the cause of action- Damage inferred. 


A, the plaintiff & B, one of the defendants carried 
on different businesses in imitation jewellery in London at the 
date of the contract mentioned below; and they. entered, into a 
contract by which B will not for a certain period either solely or 
jointly with or as agent or employee for any person or persons 
directly or indirectly carry on or be engaged or concerned or 
interested or render services to the business of a vendor or dealer. 
in real or imitation jewellery in the county of London. 
England, Scotland, Wales or any part of the United Kingdom of 
Great Britain and Ireland and the Isle of Man or in France,j the 
United States of America, Russia or Spain or within twenty five 
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miles of Potsdamerystrane, Berlin or St.Stephans-Kirche, Vienna”. 
© induced B to break the contract by assisting: the former, in car- 
rying on the imitation jewellery business. Ona suit by-A. against 
B and € for ka and injunction: restricted to -the United 
Kingdom. ` % y ETRIE 

Held, (1) The covenant exténding to‘real Jawalan was not 
too wide though the plaintiff's main business was imitation jewel- 
lery. (2) The covenant, was severable; and the covenant not to 
carry on the business in the United Kingdom and the Isle of Man 
can be severed from the other areas and an “injuaction éan be 
granted to that area. WA 

The nature of the onia itself may, in some cases, be such 
as.to justify the court in drawing. an inference of ‘reasonableness 
or unreasonableness in the absence of evidence.. In the remain- 
ing cases, the burden of proof is on the covenantee to show 
that the covenant does not restrain to an unreasonable extent. 

In cases of inducement to break a contract, the gist of the 
cause of action is the damage to the plaintiff ; there may be 
cases in which from the nature of the cases themselves, Courts 
can infer damage. 





Le a 


Peryteg v. Parsons, (1914) 2 Ch. 653 (C.A). 


Easement —Right of way—Private road— Public highway— 
Obstruction: to—Distinction a a of access of the 
dominant owner. 6 


The rights of interference with a tight of way are by no 
means the same in the case of a public highway as in the case of 
a private road. Any appreciable obstruction in a highway:can 
be prevented by indictment or otherwise, but in the case of a 
private right of way, the obstruction is‘not actionableuniless 
it is substantial. There must be a real substantial interference with 
the enjoyment of the right.of way. _ g 

Where a right of way overland laid out asa Saud: way is 
‘granted or -reserved to the owner of the adjoining land as 
appurtenant thereto and to every part thereof, he is not- entitled 
to have the roadway left unfenced for ever, but’ any to be given 
such access as will be reasonable. ; l T 


2 


3 . 
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ners Léigh. v. Pantin, (1914) 2 Ch. 701. 
Trust—Practice—Trust: fund in court—Payment out to a 
sole trustee. | 
The cule that a trust fund will not be ordered to be paid: out 
to a sole trustee except on the consent of all parties beneficially 
interested, is not an inflexible rule of law. The Court may in a 
proper case direct payment to one trustee. 


a J OTTINGS AND CUTTINGS. 


A Lawyer's Grace Before Meat.—A Philadelphia lawiya 
by no means godly—who emigrated to Kansas a few years ago 
-—accompanied on one occasion a Judge who was making o one of 
his, usual “ circuits ” to hold court. , 
a They. reached their town just in time for supper, and a 
number of lawyers sat down to the table with them. 

” The judge, to whom they: were all well known, at once 
remarked to the lawyer next him: > 
“Kindly say grace, will you, Mr. W.?” 

Mr. W. in evident astonishment and confusion hurriedly 
shook his head—and the judge signalled the next man. 

i Grace, if you pleace, Mr. H,” 

Mr. H. also made an immediate and positive negation. 

And soʻit proceeded down the line, every man silently ‘or 
audibly declining . the’ office, ‘until the Philadelphia man was 
‘ reached.: 

-. As he received the eel Pe of the TN he bent his 

head in acquiescence, leaned forward and rolled out;-. oi a. 
-“ Lord! Keep us honest ; and make us rich!” | 

Every lawyer in the room responded with a hearty, “Amen!” 


hes Green. Bag. Dec. 1914.2 
ek 


wa 


“Rufts Choate’ s“ “ Luck” ME an instances, are given 
‘of the power that Rufus Choate possessed. over a jury, con- 
cealing it even at the time he was exercising it with- the -most 
. potent effect. . Whipple has told of such a case. 
_ cc. :, It appears that one resolute. juryman said ta another, as he 
i entered the box : . a 3 
“Now, ann you, there i 15 one man in this crowd who. will 
aot give a verdict for the client of that man Choate. Why, sir, 


R = 
tan 
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; 
9. 


he is-the-great.corrupter of juries; I know all his-arts. He is 
engaged by fellows who wish to subvert justice - karei ‘man. 
and man.’ fe a Lote ew ne n 

-When the gasak was given iga Choate’ S sient. with hard- 
ly a:discussion in the jury-room, the wonder was expressed. that- 
this: obstinate member of the conclave agreed so da i with the 
rest." Kn f 

Oh,” he said, “the case was a plain one. Choate was 
right this time; and you know ‘it’ would have been, scandalous 
for me to violate justice because I had a prejudice against. the 
person who supported it. Let him appear before us in a case 
where he is palpably wrong, and I oak show you that: I'm all 
right. He can never humbug me.” > í t: 

“On another occasion, a hard-headed, -strong-hearted, well 
educated farmer was one'of a jury that gave five verdicts in 
Succession far Choate’s clients. | He said : 

“I didn’t think much of his flights of fancy; but I- con- 
sidered him a very lucky lawyer, for there was not one of those 
five cases that came before us where he -wasn’t ‘on the right 
side. "Ibid. l 

k í E 

Courts in Germany.— A person “who desires to pursue’ a 
judicial career in Germany,’ writes. Fred H. Peterson, in' the 
December Case and Comme nt, will have to enter upon a tedious and 
arduous preparation, commencing with the public schools, then ‘a 
course in the University, and after graduation’ there is required 
nine month’s service in the Amtsgericht, one year in the Land- 
gerich, four months with the state’s attorney, Six months‘ with 
a practising attorney and notary, then again nine months i in ‘the 
Amtsgericht, and six months in the Oberlandesgericht. During 
all these months of service, the compensation | allowed is, about 
200 marks, or $50 a month. The state requirés two strict ` exa- 
minations, and if the applicant passes these examinations he thay 
be, considered on the waiting list, serving meanwhile’ in minor 
capacities, until he obtains an appointment toa judicial office, 
He ‘is not entitled to an appointment to a judgeship as a matter 
of course ; the government may ignore him entirely for years ; and 
if he desires he may become a practising attorney, but then. “his 
ne for appointment to the bench will, be, lost, 
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“In this way, there is no doubt that the German courts are 
presided over by experts, highly trained and efficient in all the 
technical procedure and practice of the courts, and well versed 
in the law from a student’s standpoint. As this creates a` sepa- 
rate body of public servants, they are as a rule jealous of their 
honor and position, and endeavor to render the very best service 
to the state and the public. But; on the other hand, such 
training deprives them. of worldly knowledge and experiences in 
business affairs, and to one accustomed to practising in American 
courts it would seem as if they lacked adaptability, and are 
short on practical ideas. This point has been discussed in 
Germany, in that it was urged that the prospective judge should 
spend some time in some mercantile establishment, in a bank, or 
factory, or all of these, in order to broaden his ideas Py actual 
contact with people and with practical affairs of life.” : 

“ I attended four trials in-the Schoeffengericht at Hamburg. 

". The proceedings were very methodical, the defendant allowed ~ 
every right under the law; even technicalities were invoked in 
his favor by the presiding judge. By this I mean he was tried 
strictly according to law. In three cases, acquittals were grant- 
ed; and the other was moderately sentenced. No one was re- 
presented by counsel, although each defendant was asked if “he 
desired an attorney. The court was assisted by the state’s attor- 
ney and a referendar,—a young lawyer, who acted as clerk. 
Everyone demanded an immediate trial. The state's attorney 

called the witnesses, and was absolutely fair in his examination. 
It seemed as if he were anxious to do justice, and not merely to 
obtain a conviction, The judge freely put questions which . 
would have a tendeucy to excuse the defendant, or acquit. The 
witnesses were sworn, but not the defendant. 

“ After the evidence, the state’s attorney would rise, state 
the charge, refer to the Criminal Code; then show what must 
be _ Proven to convict, and would review the evidence impartiaily, 
expressing an opinion to the court whether the defendant should 
be convicted or acquitted. The judge, the two schoeffen, and 
the referendar, then retired to a private room, and. in a short 
time returned with a written statement reciting the offence, the 
Code sections applicable, proof offered, and the reasons speċifi- 

` cally set forth why an acquittal or conviction should be had, Ps 
. Law Students Helper No. 1 Jan. ats á ; 
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“The Lawyer.—A Lawyer doula hold -himself as an even 
balance ready to defend the right:and suppress. the wrong, In 
the composition of society; he is to be the pendulum ; in’ the 
toils of industrialism, he must be ‘the advarice guard of equity: 
In the strife for restitution, in’ the battle for compensation for 
injury, and in the contention for damage; he is to be the sure, 
the absolute, the uncompromising advocate, never once flinching, - 
eternally maintaining his ground, standing as the sure beacon’ 
light to the hopes and aspirations of the human.race. 

Such. is the Lawyer. | MAC. Lillig. 

Ibid: 
ws 

The Judge’s Come-Back.—The ee decided that certain 
evidence was inadmissible, % 

Counsel took strong exception to the ruling, and insisted 
that 1t was admissible. - 

“ I know, your honor,” said he, warmly, “ that it is proper 
evidence. Here I have been practising at the bar for forty 
years, and now I want to know if I am supposed to be a fool ? ” 

|“ That”, quietly replied the judge, “is a question of fact; 
and not of law, so I won’t pass any opinion upon it, but will let 
the, jury decide.” —Ibid. i i 
4 2k 

The Jimatan; Position of Egypt :—The establishment of 
the English Protectorate over Egypt, and the abrogation of -the 
Ottoman suzerainty, regularise a situation which for over thirty 
years has been a judicial anomaly. Since the military occupa- 
tion. in 1883, England has been the virtual controller ofthe 
country, but in law Egypt has remained an autonomous province 
of the Ottoman Empire; her subjects have been Ottoman ; her 
legal and judicial. system has been complicated. by the Capitula- 
tions conceded to Christian Powers | by Turkish Sultan ; her 
legislative and taxing powers over. foreigners resident in her 
borders have been gravely restricted by the same fetters ; and -hér 
progress, remarkable as it is, has “been crippled by the fiction’ of 
- Turkish overlordship, with the consequential. European immuni- 
ties. During recent years, .indeed, the vassalage has been reduc- 
ed to very low terms in’ regard to international relations. . In the 
Crimean War Egypt duly sent ler ‘contingent to help, the 
-sazerain “Power; in the: Turco-Greek war.of 1897. she contented 
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herself with withdrawing the Gxequaturs of the Greek consuls, 


and took no part in the fighting; in the Tripoli and Balkan wars 


she was strictly neutral, and enforced punctiliously against 
Turkey the respect due to her neutrality. At the outbreak of 
the present war she issued a statement as to her relations with 
Germany and Austria, which involved her in a state of war with 
those countries, by interdicting all intercourse between her 
inhabitants and those of the enemy countries, and by permitting 
acts of belligerent capture in her territorial waters and ports. 
Thus Egypt had in practice achieved the right to pursue her 
own -policy of peace and war, independently of the suzerain 
Power, before the struggle. began between that Power and 
England. It then, however, clearly became necessary to cut 
the Gordian knot of fact and fiction, and the proclamation of the 
Protectorate has put ona rational basis what was becoming a 


farcical situation. Egyptians become members of a separate . 


nationality under the protection of His Majesty’s Government, 


` wherever they may be; the responsibilty of the real protector 15 


made explicit ; ‘the impossible tie with the nominal suzerain is 
severed. But what is of more importance than the immediate 
regularisation of the position in war is the ultimate change in 
the status of Egypt in peace in her relations with other powers: 
The Capitulations and all the anomalous immunities which 
foreigners enjoy under them, and which hamper the good 
administcation ‘of the proper legal. development of the country, 
will now be swept away, or so revised as to offer no obstacle to 


‘uniform legislation and a uniform judiciary. British justice 


9 Jan. 1915. 


‘will be the guarantee of public and private security, as in the 


rest of the British LKmpire. The rearrangement of the Courts is 


to be left till the end of the war, but in the meantime another 


notable opportunity is afforded to the English jurists to frame a 


scheme of laws—a new jus.gentium—which shall take the place 


of the present multiplicity of legal systems.—Law Journal 


% 
s% 
-ic ` Miscellany:—Mr, Justice Shearman, speaking at a meeting 


of:tbe Royal Courts of Justice and Legal Temperance Society, 
“ held recently in the Old Hall, Lincoln’s Inn, told the following 


anecdote as illustrative of his own lingering preference for speak- 


ing from the Bar to listening from the higher level of the Bench, 
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A Scottish laird visited an English mansion, taking with him, as 
was the custom, his henchman. They were shown into a bed- 
room containing a large four- -poster bed, covered "by a diisty 
canopy. It was the practice of the two to occupy the same béd: 
room, but not etiquette for the henchman to sleep’ either by the 
side of or above his master. So the laird slept on thé canopy, 
When asked the next morning how he had slept, he observed 
that, ‘but for the honour and glory of it,’ he would rather have 
slept in the bed. That was his lordship’s pasiten with regard 
to the Bench. 

Judges have long displayed a strong dislike of eloquence l 
in the courts. © ‘ You must not mistake me for a jury,’ observed 
a Common Law judge’ to whom an argument was "recently 
addressed in rather rhetorical terms, But, according to Lord 
' Alverstone, even jurymen are losing their taste for eloquence. 
‘Even at nisi prius, he .writes in his volume of reminisceńcés, 
‘it is very rare that juries will listen to what may be- called 
an eloquent address. What they care for is a well- reasoned 
criticism upon the evidence upon one side or the other.’ If 
this be so—and it is difficult (says the Globe) to appeal against 
the decision of so high an authority—there are some advocates 
who have yet to learn the lesson. A famous Serjeant once 

compared the reputation of a cheesemonger ‘in the City of 
London to the bloom upon the peach. ‘Touch it, gentlemen;? 
he exclaimed ‘and it is gone for ever.’ A few forensic orators 
remain who, engaged in the lower sphere of litigation, are not 
incapable of such a fight of rhetoric, —Ibid. 
; y? x E 

The Late Lord Justice Kennedy.—THE English Bench is 
distinctly the poorer by the death of Lord Justice Kennedy. He 
was one of the small and select body of our judges who are not 
only practised lawyers, but scientific jurists. His reputation 
extended beyond these isles, and by the application of his 
cultured mind to the problems of the law of nations he succeeded 
in maintaining for England a foremost. place i In.the promotion 
of that, still uncertain science. Ata time when the country is 
involved in international questions of far- -reaching importance, 
and when the very foundations of international law are threatened, 
his. loss is particularly grievous, for there are. (few. who .can, speak 
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with bis weight and authority on the problems which confront us. 
Much of bis best thought was given to the creation of an inter- 
national Court of Justice which might act as a bond between 
civilized peoples, and it may be hoped that when the 
present world-struggle bas vindicated the cause of law and 
justice among the nations, the establishment of such a court will 
serve-to secure for him, as one who held a not unworthy place 
among its. advocates, a monument aere perennius.—The Law 
Journal Jan. 24. 
K% 

Proceedings by and against ‘ Alien Enemies ’.—THE out- 
standing feature in the unanimous judgment of the full Court of 
Appeal.on the alien “enemy cases which were argued at length 
last Sittings, is the affirmation of the rule laid down by Professor 
Dicey as the result of previous decisions that ‘ Under the term 
alien enemies are included not only the subjects of any State at 
war with us, but also any British subjects, or. the‘subjects of any 
neutral state, voluntarily resident in a hostile country.’ Taking 
that as a basis, the questions of right to sue and liability to be . 
sued, of capacity to appeal, and right to be heard in the King’s 
courts, are at once disengaged from all elements of prejudice, 
and even-handed justice is secured bya sole regard to the 
exclusion of benefit to the enemy State, which is the over-riding 
consideration and the. legal ground for every disability. The 
established law, as laid down by Lord Stowell in the great case 
of, The Hoop (1799), being that one of the consequences of war 
is the absolute interdiction of all commercial intercourse with the 
inhabitants of the hostile country, everything else follows as a 
result. . The rule provides and carries with it its own limitations. 
So the Court had no difficulty in deciding that, though ‘alien 
enemies ” have generally ` no civil rights, and cannot take pro~ 
ceedings i in our Courts, yet persons who are subjects of enemy 
‘States, but are resident here by tacit permission of the Crown, 
‘are entitled to sue, for they are sub protectione domini regis. 
‘As to the liability to be sued, it was sufficient to say that to 
decree immunity, during hostilities ‘would be to convert that 
which is‘a disability imposed upon the alien enemy because of 
his hostile character into a relief to him from the discharge of 
his liabilities to British subjects. It followed as a necessary 
consequence, inthe view of the: Court, that an alien enemy sued 
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can appear and be heard in his defence and take all such’ steps 
as are necessary for the proper presentation of his defence., “To 
deny him that right,’ said the Lord Chief Justice, ‘would be to 
deny him justice, and would be quite contrary to the basic princi- 
ples guiding the King’s Courts’, Applying the same principles 
to the question of appeals, the Court distinguished between cases 
where the ‘alien enemy’ is suing or defending., In the first case, 
where he is the appellant, he is the ‘actor’ throughout, he cannot 
invoke the assistance of the Courts; in the second, though he 
initiates the appeal, he is in fact on his defence, and is entitled 
to have his case decided according to law, noné the less that there is 
a judgment against him ina Court of first instance. Itis the. 
‘best test of a judgment that its conclusions, when clearly stated, 
seem to be self evident, and this judgment satisfies that test; 
though it will be a landmark in our jurisprudence, because it. 
settles questions which have nee been debated among jurists.— 
Ibid. 
x% 

The Position of Aliens’ Companies.—Adopting thi prin- 
ciple which is applied to individuals that ‘enemy character’ is 
the criterion of suing capacity—not enemy origin or nationality 
—it is hard to see why there should have been any difference of 
opinion about the right of a duly constituted English company, 
trading and having its registered officein this country, merely 
because some or all of its constituent members were aliens. It 
is scarcely consistent with the unanimous judgment of the full 
Court to hold that a company domiciled here may not maintain 
an action, because of its constituents, though each of those cons- 
tituents, if so domiciled, would have a right to sue notwith- 
standing his alien, but not ‘alien enemy,’ character. Five out 
of the six judges who heard the appeals in the Continental Tyre 
Company’s cases declined to draw the suggested distinction 
between natural and legal persons, and it is odd that the single 
dessentient was just'the most technically-minded of them all. 
Lord Justice Buckley, regarding the important question at issue 
as one of relative friendliness or enmity and holding as essential 
the capacity to pay allegiance to the King, ‘which could not be 
predicated of a mere legal entity,’ refused to’ recognise the 
company’s rights because of its alien constituents. The view of 
the learned Lord Justice that such a company should not be 

3 
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allowed to recover the debts due to'it (though no funds collected ` 
could be transmitted abroad) was obviously based on consi- 
derations of .Public Policy, for he maintained. that even 
if his judgment were wrong, as it presumably was, the matter 
was one which called for urgent legislation. ‘ Public policy,’ 
it has been said, ‘is an unruly horse and dangerous to ride 
—when ‘once you get astride it, you never know where it 
will carry you’; and one of the more careful of the judges, 
commenting on this text, roundly declared that ‘Judges are more 
to be trusted as interpreters of the law than as expounders of 
what is called public policy? The majority of the Court were 
mindful of this dictum, observing that nothing could more easily 
tend to create uncertaintv and confusion in the law than to allow 
considerations of public policy, as distinguished from law based 
upon public policy—a very acute and just distinction —to be a 
ground of judicial decision. For our own part we fail to see how 
any demand for such legislation: can be justified on grounds of 
public interest, and as to legal principle—apart from the unani- 
mous decision in the principal aliens’ case—it is sufficient to 
remember that ‘The One Man Company is legal. The six 
holders of one share each may be trustees for a seventh person 
who holds all the rest. There is nothing in the Act requiring 
that the subscribers shall be independent or unconnected, or have 
a mind and will of their own. (Buckley on Companies, Ninth 
Edition, p. 6.) So long as that stands it must be difficult to 
exclude companies from the right to sue because of their want of 
‘capacity to pay allegiance.’—Ibid. 
yo 
LORD JUSTICE KENNEDY. 

Tributes by Bench and Bar. In the Lord Chief Justice’s 
Court on Tuesday, previous to the delivery of the judgments of the 
full Court of Appeal in the appeals affecting the rights of aliens, 
in the preparation of which Lord Justice Kennedy had taken a 
leading part, the Lord Chief Justice paid a dignified and generous 
tribute to the memory of the dead judge. All the High Court 
judges in London were present in the Court, and there was a 
largé attendance of members of the Bar. 

= The'Lord Chief Justice said: Mr. Attorney, before pro- 
ceeding with our duties we desire to pay our tribute to the 
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‘memory of our late brother, and to put on record our apprecia- 
‘tion of his life, his work, and his genius. Those who were 
‘present when he sat in Court only last Saturday must indeed 
have been startled when they realized on Monday morning that 
he had passed from among them, and that the judgment deliver- 
ed by him on Saturday was the last he would: ever pronounce, 
and that they would never see him sitting in Court again. Death 
‘came so swiftly and abruptly that it is indeed hard to realize at 
the present moment. Lord Justice Kennedy came to the Bar 
with a mind singularly well endowed, and even then richly stored. 
He practised at the Bar in Liverpool, and in the Northern Circuit, 
where he met Russell, Herschell, Gully, and other great names 
associated with the Bar of that circuit. It was there that he 
learned that mercantile law which no doubt led to his being 
selected when he was comparatively young, and after some 
twenty years at the Bar, for appointment as a Judge. Those 
who practised before him will remember the great knowledge he- 
displayed, not only of commercial law, but of commercial life. 
During the time that he sat asa Judge his most dominant cha- © 
racteristics were his conscientious devotion to duty and his high 
conception of the duty of a Judge, accompanied by a rare modesty 
and diffidence, which sometimes misled those who little knew the 
depth of. his learning and knowledge to think that his judgment 
lacked strength. In fact his judgments were singularly sound 
and stood the test of examination and discussion in the Appel- 
late Courts very well, and were seldom reversed. No one was 
better versed in the technicality of the law, yet he always set 
himself the task of administering that law in a broad spirit, 
so as to do justice without violence. He took the deepest inte- 
rest in the problems which have arisen in consequence of the war, 
as certainly those recognise, Mr. Attorney, who are connected 
with the Executive. He was always ready to be consulted, al- 
‘ways willing to give of his best in order to assist towards the 
-public benefit. In reference to the judgment which stands in the 
. list to be delivered to-day (relating to trading with the enemy), 
we must all remember the great interest that he took in the dis- 
cussions and arguments of those cases. At the Bar, and to the 
Bar, Kennedy was always kindly and .patient. Probably. of no 
judge can it be more truly said that he. was ever courteous, | ever 
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‘ready to listen, ever anxious to do justice to a cause, and ever 
eager if he could to single out some young member of the Bar for ` 
praise and for discrimination. But it is not only in the functions 
of administering the law of these Courts that Kennedy has shown 

“his worth. Outside, in the wider sphere, within the region of 
international law, Kennedy had achieved much, and had made a 
distinguished position for himself. He attended many congres- 
ses and conferences, and devoted much of his long vacations, cer- 
tainly in recent years, to attending such congresses, where he 
acted as the principal representative of English Law. He hada 

great desire to see the unification of the maritime law of all 
nations, and to some extent a beginning, fortunately, was made 
in his life. It was also his desire that there should be a unifi- 
cation of all the commercial law of the various nations, and he 
had a great and lofty conception which it is significant to chro- 
nicle at this moment, that all international disputes might, in the 
future, be settled by an International Court of Justice, adminis- 
tering the principles of international law which had been recog- 
nised by all civilized Powers as carrying such weight and respect 
that no nation would desire to have recourse to war to enforce it. 

I have spoken of our late colleague as a judge. As a man, those 
privileged to know him esteem’and respect him highly. Those 
who were nearest to his friendship have the warmest affection 
for him. His was a most lovable temperament, generous, 
ever chivalrous, so generous that at times he found it difficult 
to believe that men could be mean in their views of life. -He 
has left a memory with us that will not easily fade. He has 
left a lasting memory of himself in the law books, to which 
recourse will be had in future years. He was a devoted public 
servant, and we have suffered the greatest loss, and those who 
were nearest to him can only. very respectfully tender our 
tribute. 5 


The Attorney-General said that the members of the Bar 
would wish to be associated in the fullest degree with the ex- 
pression which the Lord Chief Justice had given to their feelings 
of common grief and common loss. Lord Justice Kennedy was 
a scholar bearing a name revered by scholars, who never made 
parade of his scholarship, He was a commercial lawyer who 
had -done as much as anyone of his time to show how the practi- 
cal solution of practical problemis was best attained by the study 
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and application of first. principles. He was a judge who was 
willing to endure the reproach of long deliberation, and even 
hesitation, rather than gain a reputation for brilliance or brevity 
by disregarding an argument which. was opposed to his first 
impressions. He was a jurist who by his work in Maritime 
and International Law had made a solid contribution on the 
Continent of Europe and in the American Republic to the fame 
of this country as the home of legal science. And the Bar 
warmly acknowledged his unvarying kindness—a kindness which 
was not a pose adopted in order.to avoid friction, but which 
proceeded from the depths of a nature which was always ready 
to accept and to acknowledge help fram any quarter, and which 
had a real sympathy with the work of an advocate presenting 
the case of his client. Thé memory of such a personality, so 
distinguished, so conscientious, and so gracious, would long be 
gratefully preserved by the Bar of England. 

l Ibid. 

CONTEMPORARY LEGAL LITERATURE. 

The Michigan Law Review for January prints the article of 
Professor Niemeyer of the University of Kiel justifying the 
German breach of the neutrality of Belgium and the comments 
of Professor Reeves of the Michigan University thereon. 
Professor Niemeyer is the President of the German Branch of 
the International Law Association and one whose opinion on 
matters international is entitled to great weight. The Professor 
says that much of the confusion on this subject arises by con-. 
, fusing international law of war and international law in war. 
While the former provides general rules, the latter is concerned 
with the application of those general rules which is always a 
matter of great difficulty. He tries to show that international 
treaties stand on no better footing than international customary 
law and that the validity of both is subject to Kraig raison—the 
necessity of war “which sits in all such agreements hidden likea 
secret worm that suddenly grows to giant size and swallows the 
whole thing.” He says that the neutrality.of Belgium had for a long 
time no real existence by reason of the various understandings 
between the English,.the French and the Belgian Governments. The 
game of hide and seek, he says, which European cabinets and mili- 
tary staffs played with Belgian neutrality was known to the whole 
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world. Every one knew that, as well for France as for Germany the 
taking of Belgium for the purpose of attacking the other country 
was “ Necessarium ad finem belli” and the quarrel is a laughable 
“bossessorium summarissimum”. that tries to decide who 
actually first broke the neutrality. Professor Reeves points out 
the inconsistency of the German Professor’s argument in -first 
seeking to justify the breach on the ground of Kraig raison but 
finally resting it on the agreements between Belgium England 
and France. It was wholly unnecessary to refer to Kraig raison 
ifin fact there were such treaties whose existence however has yet 
to be proved and though the Germans profess to have found 
incriminating evidence since the occupation of Belgium, they 
have not yet chosen to publish it. It is curious that the 
German Chancellor himself was not aware of these understandings 
and treaties and sought to justify the breach while admitting it 
to be wrong on the ground of the necessities of the war. Pro- 
fessor Reeves justly takes exception also to this Kraigraison 
being given as a ground to justify the negation of all law profes- 
sedly made or agreed upon to provide for. the contin- 
gency of war. He also points outthat the extension of 
the principle of Kraigraison to contracts is a.new departure ; for tt | 
was generally held by those that advocate it (the. English and other 
jurists never admitted the exception) to apply only to customary 
international law.. 


In the Yale Law Journal there is an elaborate discussion 
of the rights and duties incidental to neutrality in war. 
Neutrality is of modern growth and was impossible till 
state independence had achieved substantial recognition. 
In theory, a neutral state is indifferent to the cause of the 
war and its friendly relations with either belligerent continue 
without interruption. It must refrain from assisting either 
of the contending powers in its military operations or from fur- 
nishing aid to either Government, even where the’ assistance 
which it is proposed to afford is declared to be equally available 
to both. He may impose as many restrictions as the situation may 
seem to demand but they must bear with equal force upon both 
of the combatant parties. The neutral state is entitled to 
complete immunity from acts of belligerency within its territory 
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or its territorial-waters. Land forces may not pass its bounda- 
ries save to seek asylum from a victorious enemy and must be 
disarmed and interned by the neutral so soon as they pass the 
frontier Captures made in neutral waters must be restored upon 
the demand of the state whose neutral rights have been violated 
It ts the first duty of a neutral to prevent its ports and waters 
from being used by a belligerent for a hostile purpose. A belli- 
gerent may not exercise any form of preventive jurisdiction in 
neutral territory -and he is equally forbidden to set upa 
` blockade in front of a neutral port. A neutral Government 
is forbidden to furnish money, troops or munitions of 
war to the combatant states or to render military or other 
service to either or both of them; nor may its territory be 
used as a recruiting ground by either power; but it is neither 
required nor expected to prevent individuals from going abroad, 
individually to enlist in the military service of the belligerents. 
Though the right of neutra! citizens to carry on commerce with 
the belligerents is conceded, it is subjected to a number of res- 
trictions which are- imposed not by their own Government but 
by the belligerent states in order to prevent or minimise the conse- 
quences of such intercourse upon their military dperations. One 
of such restrictions is the right to search neutral vessels for contra- 
band and to seize it. The right of capture does not extend to 
non-contraband portion of the cargo unless the proportion of 
the contraband to the nan-contraband is so great that the 
owner of the ship must be taken to be aware of the unneutral 
purpose to which the vessel was to be put. No exhaustive 
list of contraband has as yet been made. The most recent 
of these efforts is that contained in the declaration of London of 
1909 which contains lists of absolute and conditional contra- 
band, the former being liable to capture when found on the 
high seas with a belligerent destination ; the latter 
liable to capture only when the character of the cargo and its 
ultimate destination are such as to warrant tie belief thu it is 
intended for the use of a belligerent. With a view to mitigate, 
to some extent, the rigor of the restrictions thus imoose1 upon 
neutral commerce in time of war, what is known as conli- 
tional contraband is recognised; that is cerlain articles are regarded 
as liable to capture when destined to a hostile port or to the land 
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or naval forces of thé énemy but are not so liable when their’ 
ultimate destination is neutral or when they are destined to civil 
as opposed to military purposes. The law of nations places a 
further and more powerful weapon in the hands of the belligerents. 
viz. the right to declare a blockade when all neutral ships entering 
the hostile port are liable to capture whether they contain 
contraband or not. The strict enforcement of neutral rights 
depends largely on the power of the state concerned. In the 
case of small states like Belgium, events have proved that this 
right is more or less problematic unless SUNDON by pne other 
powerful nations. 

In the Harvard Law Review for January Mr. George 
Costigan deals with constructive trusts based or promises made 
to secure bequests, devises or intestate succession. Equity has 
long exercised jurisdiction in such cases. There are two classes of 
cases to be considered in this connection. One is where the 
contract is with the intended beneficiary, to devise in his favour in 
which case, the contract is enforced by a process similar to 
specific performance but in the other class of cases, véz., where a 
person: dies intestate on the faith of the promise by the next of 
kin to carry out his wishes, or leaves the property to the legatee 
on the faith of his promise to apply the property as directed, the 
wishes of the testator are carried out on a principle of construc- 
tive trust. 


BOOK REVIEW. 


SOHONI’S CODE:OF CRIMINAL PROCEDURE 8TH EDITION 
(1914) by Mr. N. T. Shamanna, High Court Vakil, Madras. 

‘ That so soon after the last edition, necessity for a fresh 
edition should have been felt is, some if not a full index of the 
popularity of the work ; for in truth Sohoni’s Criminal Procedure 
Code has become an indispensable book to the profession in this 
part of India; we fancy, if merits were atest, it should be so 
also in other parts of India. An alphabetical -list of cases 
covering a hundred and twenty five pages of the . book 
will give an idea of the matter that is digested in this volume. 
The case law has been brought up-to-date. In all respects, the 


present edition maintains the reputation of its predecessors; 
The printing and get up is excellent. 


The Madras Law Journal. 
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THE HINDU LIMITED ESTATES BILL. 

The measures sought to be introduced by the Hon’ble 
Mr. Ramachandra Rao—i. e. The,Hindu Limited Estates Bill 
and the Hindu Coparcener’s Partition Bill—have so far been the 
subject of little public discussion. Both of them are in the 
main of a processual character: one of them, the partition bill, 
may perhaps facilitate some change in the joint family system of 
' Southern India, but neither of them can be said to affect the 
religious or social ideals of the community. 

The Limited Estates Bill attempts to deal with a topic 
which has been a prolific source of litigation in this country, viz., 
alienations by a Hindu widow or other persons holding a milar 
interest in property. For a due percepton of the nature and 
utility of the proposed ‘changes, it is necessary to recall certain 
features in the history of the existing law on the subject which 
has been well described as being ‘in a state of unstable equilibrium.’ 
The struggle of near!y a century of Anglo-Hinda law has succeeded 
in substituting for what may be called the ‘usufructuary’ interest 
of the widow, a kind of ‘proprietary’ right. It is not proposed 
here to trace, the history of this struggle; suffice it to say,'its 
eternal problem has been how best to reconcile the recognition 
of proprietary rights in the widow (in respect of her husband's 
property) with the interest which the other members of the 
husband’s family have for centuries been assumed to possess, in 
that property. Being largely the result of Judicial decisions, 
the present law exhibits in a marked degree the merits as well as 
the demerits of Judicial legislation. It is not devoid of progres- 
sive tendencies, but some of its leading principles are by their 
very nature calculated to promote: speculative litigation, the 
suit usually coming before the court at a time and under 
circumstances that, make it well nigh impossible for the court 
to come to a satisfactory conclusion. Few men with any 
experience of this kind of litigation will deny that the situation 
loudly calls for a remedy. The question is how best it can be 


reme died. 
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The nature of the problem suggests two kinds of remedies — 
one, to introduce certain changes into the substantive law itself 
as tothe nature cf the widow’s estate, the other, to provide a 
machinery by which all disputes as to the propriety of her transac-. 
tions may be once for all decided at the earliest possible oppor- 
tunity. The present bill substantially adopts the latter course, 
though some of its provisions would perhaps fall under the’ first 
head. It can scarcely be doubted that a remedy of the first kind, 
if practicable, will be preferable ; and it is worth while examin- 
ing the prospects cf some such remedy before discussing the 
one by way of adjective measures. 


Briefly stated, the present situation as to the substantive 
law is- that upon the older rule of a power of alienation for 
‘necessary’ purposes, a huge superstructure based upon the doc- 
trines of equity in favour of a bona fide purchaser has been erect- 
ed; and a hopeless tangle of case law has also grown out of the ori- 
ginal exception as to alienations ‘with the consent of the husband’s 
kindred’. The principle that for certain purposes the estate is 
fully ‘vested’ in her and that she ‘represents’ the estate, has been 
responsible for an equally unsatisfactory mass of case law as to 
the effect of adjudicacions obtained against her and of execution 
sales held on the basis of such adjudications. - Proposals for a 
. Change of the substantive law have tended in favour of one of 
the other of two alternatives, to convert the anomalous ‘widow’s 
estate’ into an ‘absolute’ interest or to make- it a strict life 
`- estate, with perhapsa power of disposition with the permission’ 
of the Court. Each of these proposals. has something to 
recommend it, but neither of them seems expedient to adopt at 
the present juncture. 


The holding of absolute interests in property by women is 
not unknown to the Hindu Law, as is sometimes imagined; the law 
relating to Stridhanam, at any rate from the days of Manu, is 
a sufficient answer to the charge of its ‘excessive harshness’ 
even to the ‘proprietary liberty’ of women. When Black- 
stone, dealing with the Common Law, at the end of the 18th cen- 
tury, can speak of the female sex being a ‘great favourite’ of the 
laws of England and of the disabilities of a feme covert pirig ‘for 
the most part intended for her protection and benefit, ’ there is 
little justification-for-this charge-of- ‘harshness ’ against the early 
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Hindu law. The author of the rire a admittedly an 
exponent of progressive idéas” as to women’s property and ‘Mr: 
Sarkar complains, not without i řeason, that Anglo-Hindu lawyers 


have not given due effect in this respect to the’ principles laid’ 


down by Vijnanesvara. However. that may -be, there have béen 


well marked tendencies in recent times in favour.of giving Hindu‘ 


women larger rights of property.. The Bombay. law as to the 
” “daughter's estate,’ the decision of some of the ‘High Courts. as 


to the widow’s power over her accumulations.and the investments - 


thereof, the relaxation of the rule ds to the: narrower construction 


of gifts in favour of widows ,etc., are sufficient: illustrations, - 


The present direction of social opinion is-also in favour of the 
emancipation of women, as much in respect of ‘ proprietary’ 

rights as in respect of personal liberty. It nevertheless remains 
true that by far the substantial majority of women in this coun- 


try are yet scarcely fit to manage their properties, and powers of 


uncontrolled alienation, if: entrusted to -them, are likély to be 


abused. And in relation to her husband’s property, the widow has ` 


for centuries been so much regarded as an‘‘inffiider’ upon what 


as of rignt is felt to belong to‘the husband’s ‘kith and kin, that 


it would’even now be going against a strofig ‘current of popular — 


ideas to change the widow's: “estate generally into an absolute 
estate, tte es 2 
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is not sufficient for the needs òf the widow, to sell or mortgage ' 
the corpus with the sanction of the court, has.nD doubt the merit. 


of apparent simplicity, but it is not only a distinctly retrograde 
step but will also often involve serious hardship, especially where 
the estate is of small value: The compulsory resort to court 
will entail needless expense and’ the delay. necessarily incidental ` 
to such proceedings will give rise to grave, inconvenience even in 
cases of real and bona fide necessity. One obvious convenience 


resulting from the life estate theory ‘will be the recognition of a ` 


vested: remainder in the next heir; but this ‘will be more than 
counter-balanced by certain disadvantages, chief among them ` 
being the strong probability of the exclusion of ‘daughter’s ‘sons’ 
from ‘the inheritance as they may often ‘be - born -only during the 
widow’s-life-time and ‘cannot ‘therefore ‘be~in existence at’ ‘the 


time that the estate first vests in ‘her. ; 
| 


4 
t j . |) l oa 


76 ' -TRE MADRAS LAW JOURNAL. [VoL. XXVIII 


—, 


The time does not therefore seem ripe for any substantial 
change in the rights of.the widow. The ideas of the community, 
on the. subject are slowly but certainly changing and this is in 
itself sufficient reason against the present law being stereotyped 
by legislation. The goal to work up to would preferably be the 
general substitution ,of:an absolute estate for the present ‘limited 
estate’. leaving it to the last male owner to provide by will, 
such restrictions “as he may. consider necessary inthe’ inte- 
résts of ‘the other! miémbers of his-family or for the better man- 
agement- of the estate. For the present we can only look to 
the increasing exercise of testamentary power to improve the 
proprietary rights of women as also pave the way for a general 
change. 

“One rule of substantive law is however found in the 
present bill viz., that which relates to the transfer of the estate, 
in whole or in part, by the widow, with the consent in writing 
of ‘the presumptive reversioner (cl. 3.) This provision will, 
in a measure, approximate to the recognition of a ‘vested’ ` 
right in .the reversioner; but there are, it -seems to us 


‘several reasons against the expediency of the provision (and 


the following remarks will equally apply to orders of Court 
by consent of the reversioner, contemplated in cl. 10). The 
mover of the Bill claims that clause 3 practically emb«dies only 
the existing law (freed from the uncertainty of conflicting decisions) 


‘but we ‘are unable to accept this view. The observations of the | 


Judicial Committee in Bijoy Gopal Mukerji v. Girindra Nath 
Mukerji 1, and Hari Kishen v. Kashi Pershad Singh 2, 
must give the quietus to the conténtion that the consent of the 
reversioners is of anything more than evidentiary value; but the 
provision in the bill makes it an absolute legal authority, without 
any reference to motives, circumstances &c. Further, it gives to 
the ‘ presumptive’ reversioner an importance which is neither 
well- founded in legal principle nor expedient in practice. As 
re-affirmed by the Privy Council very recently 1 in Hart Kishen’s 


‘ease the consent of the husband’s kindred referred to in the- 


texts as well as in the cases is not that of the presumptive - 
reversioner alone but ‘of all those who are likely to be interested 
in disputing the transaction’ and the concurrence of the family . 
1. T) I. L. R. 410. 798 sic. 27 M.L.J. 128. a. (1914) 19 O. W. N. 870. .: 
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transaction was a fair one.’ Ur the- wa “of substantie right l 
there is no reason for recognising any “ ‘difference between 
a nearer reversioner, and “a remoter reversionér, so long as 
presumptive reversioner was __ recognised by the early « cases 
as the fittest person to act on behalf of the line of revere 
sioners, in. taking steps to protect the estate from waste by 
the widow. Those very. cases recognise a-right of suit in the 
remoter reversioner in the event of collusion between the -widow 
and the presumptive reversioner and it will be anomalous to 
hold, that a collusive consent of the presumptive reversioner 
(given in return, it may be, for a money payment) should 
enable the remoter: man to maintain a suit, but at the same 


time effectually defeat the purpose of the suit by ispo facto ` 


validating the alienation. In many cases, the next presumptive 
reversioner may happen to be an aged man with little chance 
of surviving the widow to get possession of the estate and the 
proposed rule will act as a temptation to him to benefit himself - 
at the expense of the ultimate reversioner, by concurring in 
many a. mala fide act of the widow. The Legislature ought 
certainly not to countenance a rule that will almost directly — 
encourage action of that kind. 

We would also point out that the co-existence of this rule 
with the other provisions in the bill relating to alienations with 
the sanction’ of the Court will greatly impair the usefulness of 
the latter group of provisions. The presumptive reversioner has 
better chances of personal gain in the former case and he is 
therefore likely to put every obstacle in the way of the widow 
resorting to the Court instead of satisfying his wishes. 

The bill introduces a few minor changés in substantive law, ` ` 
such as power to make exchanges or other alienations for 
the benefit of the estate (as distinguished from necessity), to grant’ 
leases &e., but these, though: useful; are comparatively, matters © 
of detail. - : i 

The best that could now be done to improve the existing 
state of things is to devise some means whereby the propriety 
and binding character of the widow’s dispositions may be 
effectively decided at the most convenient time. Unfortunately 
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the provisions of the law as to declaratory suits have not borne 
much fruit in this respect. A moment’s examination of the: 
causes for this failure may help us. to better estimate the chances 
of success of the new proposal. The remedy by way of declara- 
tion cannot be ‘preventive’: it has to be resorted to, only after’ 
the transaction has been entered into; and so long as the law 
cagts the onus ‘of proof upon the alienee, it-is not very much 
to the-interest of -the reversioners to rush into court; for the 
lapse of time and logs of evidence are distinctly to their advan- : 
tage. Further, no reversioner can ‘feel that he 1s sure to succeed 
to the estate and no one is therefore ordinarily tempted to bestir 
himself till the estate actually falls into possession. As for the 
alienee, it is by no means clear whether the law gives him a righty; 
to sue for a declaration in anticipation of. a possible challenge 
by the reversioners at å later date. And, further, he too is 
paralysed by the consciousness that after all any adjudication 
that he may obtain in a declaratory sult as against the presump-.- 
tive reversioner may prove ‘absolutely fruitless if the ultimate : 
reversioner turns out to be a different man (See S. 43 of the 
Specific Relief Act. l 


l Turning now:to the Bill, it is: obvious that some. of these 
defects are met by its provisions: The chief-features of the new 
procedure are (i) that the decision of the Court is taken before 
the transaction is entered into and (ii) that the decision will be 
final and: operative, even as against the ultimate reversioner. 
These are distinct, advantages. so far as-they go. But we cannot 
help feeling that if the bill is to pass in its present form the pro 
cedure under the Act is not likely to be availed of to the extent : 
necessary to bring about any Improvement in the existing state of 
things. It willbe noticed that the resort to Court is permissive and: ’ 
the limited owner’s: power of.private alienation is left unaffected. 
We do. not, wish. to.be understood as advocating a compulsory.. 
resort. to Court; but in considering the probable operation of: ; 
the Act, it is necessa ry to see which course the owner is likely to- 
adopt. The sanction of the Court is only for the benefit of.the..- 
alienee; it does not. (Substantially) enlarge-the ownét’s power of 
disposition (except in cases falling under S. 15). .If „the owner-- 
can find | a transferee (whether by, sale or. mortgage) who is | 
willing to “take the ` risk of a possible, future litigation, she B 
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mothing .to gain by availing herself-of the provisions of ‘the 
Bill. . It. is said that- a sale with the. sanction of the Court 
‘may help her. to realise a ‘fair’ price.” But after all, is she 
‘so ‘much concerned with it. She has régard only to: ‘her 
needs and if the purchaser stands out for a profitable bar- 
gain, she is not much pressed by consideration of ‘ ultimate 
loss’ to the estate. On the other hand, the resort- to Court'is 
an obvious inconvenience to her. - If the feversioner is not! ag- 
reeable to her wishes, he can give her an immense amount. of 
trouble in the matter and.if the Court should somehow refuse 
sanction —though it may be, erroneously—her position is thereby 
made distinctly worse. She has this risk always to count upon, 
Again, suppose the Court sanctions an ,alienation, it may. im- 
pose “ conditions’ under cl. 8. . These will. often- be, not to her 
advantage. And there is the inevitable delay incidental to the 
proceedings, including also: the appeal time expressly provided: 
for in Sub-cl (c):of cl 10. In most cases the widow’s necessity 
will not brook all this delay. In these circumstances, what chance. 
is there of her availing herself of.the Act ? And yet, the power to 
apply is given only to her (cl. 4). E 

Can we expect that any intending alienee whom she may 
. approach will probably insist on.her getting the sanction of the 
Court, so as to protect himself.? We are by no means very 
sanguine, even as to this. It can scarcely be expected that the 
alienee will enter into the transaction with a view to benefit the 
widow ; he will generally calculate on some profit | to himself, 
taking care that the profit bargained for is commensurate with 
the risk he is running. How ‘is he interested in pressing the 
widow to obtain the sanction of the Court; for after all the 
terms of such sanction may not be very profitable to him or some- 
, body else may become the purchaser at the auction under cl. 8 (D). 

Considerations like thése’ lead us to. think that the pro- 
posed measure, if passed, may -prove of little more effect 
than the: provisions of S. 42 of’ the Specific Relief Act. 
Fhe. analogy derived from the working of the English 
Settled Estates Act and Settled Land Acts is somewhat mislea- 
ding. Those Acts provide for transfers which the limitéd owner 
will. not otherwise be competent to make and the resort to Court 
is thus practically obligatory im those cases. Further, the ‘tratis- 
fers.under the Act are authorised, not for-the purpose of enabling 
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the life tenant to realise the price for his own necds, but to 
invest the proceeds in the improvement of the estate; there is 
accordingly very little. of a conflict of interest between the life 
tenant and the remainderman The Hindu widow stands on an 
altogether different footing. 


Should however the Act prove to be effective there is 
the danger on the other hand of a general impression gaining 
ground ‘that every disposition by a Hindu widow should 
invariably have the sanction’ of the Court. This will 

seriously handicap the widow in the enjoyment of her 
rights and indirectly reduce her interest to a strict ‘ life- 
estate’. The Specific’ Relief Act, we think, rightly recog- 
nised that the ‘ reversioner’ is the person primarily to take the 
initiative in the matter. He is the person most likely to know 
whether any particular transaction of the widow is really one 
entered into for justifiable purposes and he is in the best posi- 
tion to choose which to assail and which not: But the machin- 
ery of a suit under that Act has failed in the present class of 
cases, as much because of the ‘permissive’ character of the 
provisions as on account of the ‘inconclusiveness’ of adjudications 
under it. The proposed remedy, if it is to be effective, must, it 
seems to us, be directed as much against the first defect as 
against the second. 


We would therefore suggest for consideration, an alternative 
scheme which while involving no greater interference with the ex- 
isting law than the proposals of the Bill, will, we venture to think, 
be more effective but at thes une time, not put the widow ata dis- 
advantage. It seem preferable to leave to the presumptive rever- 
sioner as hitherto, the initiative in the matter of resorting to Court 
for he must know best whether an alienation is proper or not ; but 
it must be made obligatory upon him to take proceedings within 
a certain time if he wishes to impeach the alienation—say within 
a period of one year or three years. To ensure that he has notice 

of the_alienation, provide for the alienee or the registering 
officer giving him notice of the same by registered post. . If 
no declaratory suit is brought within the period fixed, the - 
reversioners are to be debarred from all right to impeach the 
alienation at any time. Even in cases in which the ultimate 
~ reversioner is not a legal representative (in respect of his own 
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estate) of the presumptive ‘reversioner, the ‘present bill puts the 
former altogether at the mercy of the latter, though he may be 
colluding with the widow. .This seems to. us undesirable. It 
would be preferable to allow a right of suit, as above limited,, to 
the remoter reversioner in cases of collusion between the widow . 
and the presumptive reversioner-; this would be also in conformity 
with the existing law. 

We recognise that the above scheme bis one advantage as 
compared with the bill z. e., that under it the adjudication of the 
Court is invited after the event -and not before hand. But, as ` 
against this has to be set the fact that, on the assumption of the 
effectiveness of the Billas it is, almost every alienation by the- 
widow must come up before the Court, whereas under the scheme 
suggested by us, all reasonable transactions of the widow will be 
allowed to pass without any needless judicial enquiry. Even if 
the rule that the alienation must be impeached, if at all, within 
a limited time, should at first precipitate “a certain amount of 
litigation, we believe that in the long run it is calculated to 
minimise this kind of suits. 

Another possibie remedy is to provide that when the suit is 
not brought within a certain period from the date-of the aliena- 
tion, the present rule as to onus shall be reversed and it will lie 
on the reversioner to prove that the alienation. was not fora 
proper purpose. This will be less drastic as against the rever- 
sioner, but may nevertheless securesome good resultsin an 
indirect way. ii; 


SUMMARY OF ENGLISH GASES. o 
. Coyle v. John Watson: (1915) A. C. 1. 

Workman’s compensation—Accident in the course of em- 
ployment— Death by chill from ewposure—Physical i pani 
Necessity for. 

‘+ This is another of isa iga mney compensation cases 
of which there seems to be no end. Owing to a wreck in the shaft 
of a pit in which the deceased was- working he was asked to as- 
cend by the shaft of another, pit but in so doing he had 
to wait for an hour exposed to -a cold draught which 
brought on a- chill and pneumonia from which he ultimately. 


died. The question was whether the death was by an 
2 
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accident arising out of and in the course of his employment. The 
House of Lords disagreeing with the Courts in Scotland held it 
was. One of the considerations that weighed with the lower 
Courts was that there was no physical impact to justify the award 
of compensation. Dealing with Victorian Railways Commissioners 
v. Cowiltas 1, where Sir Richard Couch seems to think that actual 
physical impact is necessary‘to justify an award of damages in 
cases of negligence, Lord Shaw says that that decision cannot be 
regarded as a guiding authority being inconsistent with Dulin v. 

White 2, and Pugh v.. London B. and S. C. Railway Company 3. 


William Thomas and Sons v. Harrowing Steamship Com- 
pany: (1915) A. C. 58. 

Charterparty—Ship lost in harbour of destination—Cargo 
washed to the shore and collected—Delivery—Right to freight. 

Plaintiffs chartered’ their ships to the defendants to take 
their cargo to Port Talbot for a specified sum. They accordingly 
_ took it to the harbour but the ship could not get into the harbour 
on the day it arrived and owing to heavy weather foundered and 
became a total loss. Part of the cargo was washed ashore, the 
washing being assisted by blasting the sides of the ships. The 
‘cargo that was washed’ ashore was collected under the directions 
of the master, and delivered tothe defendants. The charter- 
' party contained exception of the perils of the seas. The defendants 
refused to pay the freight on the ground that it was not the ship 
that brought the cargo to the destination. Their Lordships agree- 
ing with Pickford, J. held that the goods having been delivered 
to the defendants ; it was none of their concern as to how it 
was brought; in the circumstances of the case, the effect was 

the same as in the case of a transhipment. a 


Herd v. Weardale Steel Coal & Coke Company: (1915) A. C. 67 

' False imprisonment—Refusing to curry up a miner before 
stipulated time. | rE 

What happened in this case was, that a miner who descended 
into a coal mine for the purpose of working the mine, declined 
to work and insisted upon his being taken back. Under the 
a MM 


1, (1888) 18 App. Cases 222. 3, (1901) 2 K. B. 669. 


3. (1896) 2 Q. B. 248. 
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contract of employment he was entitled to be taken up at the 
< end of the hours of work. The company refused to take him up 
before that time. He sued for damages for false imprisonment. 
Their Lordships agreeing with the majority in the Court of 
appeal held he was not’entitled. They held that in the absence: of 
any peculiar circumstances such as illness &c., which might. 
give rise to a special duty under the contract or otherwise, the 
company was not bound to take him up before the stipulated 
time and as such there was no foundation for a charge of false. 
imprisonment. 4 | cop 


* Farmers’ Mart Limited v. Milne: (1015) A. C..106. 

Public poligy—Agreement betveen a firm and manager— 
Manager, trustee of bankrupt estate—Agreement to divide fees 
earned as trustee after full payment of debts due to firm from 
bankrupt estate—Against policy of Bankruptcy Act. 

“Under an agreement of employment between plaintiffs, 
a firm of land agents and valuers and defendant their. manager, 
the latter was entitled to undertake the trusteeship of any estate 
with the consent of the plaintiffs but the fees got by him 
as such trustee had to be put together with the fees got by the 
plaintiffs as valuers, and after deducting thereout, the balance of 
any debts due to them from the estates managed, the amount of 
such fees should be equally divided between them. Defendant 
became the trustee of several bankrupt estates with the plain- 
tiffs consent. Ina suit by the plaintiffs for an account, Held” 
that the agreement in question was void being against the policy 
of the bankruptcy acts and could not be enforced. 

Lord Shaw while concurring in the above view expressed his 
dissent from the view of the court below that the agreement was 
bad as it involved a double and inconsistent interest in the : 
trustee. uO a ae 


s ——— m MM 


Local Government Board v. Arlidge: (1915) A. C. 120. 

Appeal— Local Government Board—Duties of—Procedure 
— Not necessarily, court pantia mots arena aii ad 
of. 

Under S. 17 of the Houe, Town Planning &c., Act, the- 
local authority is authorised to make a closing arder in respect 
of any house which they consider unfit for human dwelling. 
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Against such order, an appeal lay to the Government Board, By 
S. 39. of the Act, the Local Government Board is given power to 
make rules as to the procedure to be adopted: Provided that one 
of such rules shall be that the appeal should not be dismissed 
without a public inquiry being held. On an appeal by the 
respondent on an order of that sort, the Board directed a public 
inquiry by a Health Inspector under them,. on receipt of a 
report from him, called upon the respondent’s Solicitor to make’ 
any further statement he wished to make in the matter. 
He failed to do so and an order was received signed by the Presi- 
dent of the Local -Government Board dismissing the appeal, 
Respondent’s objections to the order were (1) that the report 
“ of the Inspector on which the Board acted was not disclosed to 
him (2) that he was not heard orally before his appeal was 
disposed of (3). that the order did not disclosé as to who disposed 
of the appeal. These objections did not find favour with the Divi- 
| sional.Court but on appeal, the majority of the Court of Appeal 
upheld his contention, the ground of their judgment being that’ 
natural justice required that the Board should follow as far as 
“may be the procedure of courts. The fact that they had the 
power to make the rules did not preclude the necessity for acting 
according to natural justice. Lord Justice Hamilton who was 
in.the minority on the other hand, held that the Parliament in 
` directing the appeal to lie to the Local Government Board must 
be taken to have approved of the disposal of the appeals accord- 
ing to the procedure of the Board and the disposal in this case 
being in accordance with the customary procedure of the Board, 
and after hearing the respondent was not open to question. 

On appeal, the House of Lords reversed the decision holding 
that there was nothing irregular in'the procedure of the Board. 
As to the presumption in favour of the procedure of courts, this 
is what Lord Haldane says :' “Here, as in other cases, we have 
simply to construe that language and to abstain from guessing 
at what Parliament had in its mind except in so far as the lan- 
guage enables us to do. There is no doubt that the question is 
one affecting property and the liberty of man to do what he 
chooses with what is his own. Such rights are not to be affected 
unless Parliament has said so. ‘But Parliament in what it 
considers higher interests than those of the- individual has 


~ 
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so often interfered with such rights on other occasions that it is 
dangerous for judges to lay much stress on what a hundred years 
ago would have been a presumption considerably stronger than 
it is to day and there is little justification for looking in advance 
for the embodiment of one scheme as more probable than the ` 
émbodiment of another.” 

oe When the duty of deciding an appeal is imposed those 
whose duty it is to decide it must act judicially. They must deal 
with the question referred to them without bias and they must give 
to each of the parties the opportunity of adequately presenting 
‘the case made. The decision must be come to in the spirit and 
with the sense of responsibility of a tribunal whose duty it is to 
mete out justice. But it does not follow that the procedure of 
every such tribunal must be the same.’ In the case of a court 
of law, tradition in this country has prescribed certain principles . 
to which in the main procedure must conform. But what that 
procedure i is to be in detail must depend on the nature of that 
tribunal, Such a body as the Local Government Board has the 
duty of enforcing obligations on the individual which are imposed 
in the interests of the community. Its character is that of an or- 
ganisation with executive functions. In this it resembles other 
' great departments of state. When therefore Parliament entrusts 
. It with judicial duties, Parliament must bé taken in the absence 
of any declaration to the contrary, to have-intended it to follow 
the procedure which is its own and is necessary if it is to be 
capable of doing its work efficiently. The- Board has no power 
‘to administer oath. It could obtain information in any way it 
thought best, always giving a fair opportunity to those who 
were parties in the controversy to correct or contradict any 
relevant statement to their prejudice. If the Board failed in 
their duty, its order might be the subject of certiorari and it 
must itself be the subject of mandamus. The Board was not bound 
to hear him orally provided it gave him the opportunities he had.” 
The observations of Lord Shaw as to natural justice are also worth 
quoting, “ When 4 central administrative Board deals with an 
appeal from a local authority it must do its best to act justly 
and to reach just ends by just means. If a statute prescribes 
the means, it must employ them. If it is left without express 
guidance, it must still: act honestly and by honest means.. 
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In regàrd to these certain ways and methods of judicial procedure 
may very likely be imitated and lawyerlike methods may find 
especial favour from lawyers. But that the judiciary should ` 
presume to impose its own methods on administrative or execu- 
tive officers is a usurpation and the assumption that the methods 
of natural justice are ex-necessitate those of courts of justice, is 
wholly unfounded. This is expressly applicable to Slepi of 
procedure or forms of pleading. In sọ far as the term “ natural 
justice” means thata result or process should be just, it is 
harmless though it may be a high sounding expression ; in so far 
as it attempts to reflect the old jus naturale it is a confused and . 
unwarranted transfer into the ethical, sphere of a term employed 
for other distinctions; ane in so far as it is resorted to for other 
purposes, it is vacuous ’ 
As to the authority gi the court to canvas the nies framed by 
the Board, Lord Moulton said—“these rules are beyond the criti. 
cism of the courts and it is not their business to add to or to take 
away from them or even to discuss ‘whether in the opinion = 
‘the individual members of the court, they are adequate or not.’ 





The National Society for the prevention of. cruelty to 
Children v. The Scottish National Society for the prevention of 
cruelty to children : (1915) A. C. 

Will —Construction—Legacy to ‘‘National Society for the 
prevention of cruelty to children” Presumption when name 
accurate—‘Scottish ‘National Society for prevention of cruelty” 
—Not entitled to. 

A. Scotch testator who lived a)l his life in Scotland bequeathed 
a legacy “ to the National Society for the prevention of cruelty 
‘to children”. There was a society of that name in London 
which did not actively operate in Scotland. There was no evidence 
that the testator was even aware of it. The Scottish National 
Society for the prevention of cruelty to children on the other 
hand had recently been brought to his notice and was purely a 
Scottish matter. The courts in Scotland held on these facts that the 
Scottish Society must have been meant. The House of Lords 
,eversing that judgment held that the accurate use of the name 
created a very strong presumption in favour of the .English in- 
stitution, a presumption which can only be rebutted in some abnor- 
mal case of special character which was lacking in this case, 
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In ve Jenkins Williams v. Jenkins, 1915 1 Ch. 46. 

- Will—Life interest—Clause ‘against alienation—Construc- 
tion—Income accruing due but not received by trustees at the 
date of alienation—Apportionment Act 1870, S. 2. 

A testator gave a share of his estate to trustees, to pay the 
income thereof to his son but. directed that the income “shall 
only be paid to him so long as he shall not attempt to assign or 
charge the same &c.” The son assigned the income arising 
-from the’ share by way of mortgage to his .sister; and the 
trustees were on the date of the mortgage in possession of a 
sum of £ 356 representing’ the son’s share received before the 
date of the mortgage by the trustees, and they subsequently to 
the date of the mortgage ‘received. a sum of £ 393 of which 
£ 254 represented the son’s share up to the date of the 
mortgage. 

On the trustees’ originating summons whether the sums of 
£ 356, & £ 254 were payable to the mortgagee. 

Held the mortgagee was entitled to the £ 356 received 
by trustees. before the mortgage deed was executed. In re 
Sampson! followed. 

_As regards the apportionment of the sum of £ 393, the 
Apportionment Act did not apply. 

- The effect of the clause wasto prevent the destination of 
. the income being finally determined until the time when it 
actually accrued due or in other words became payable and to 
direct the trustees when dealing with the income to fix their 
attention upon the moment of time when the instalment of 
income either reached their hands or became payable. 


Princess Thurn and Taxis v. Moffit, 1915 1 Ch. 58, 

Alien enemy—Right of suit as plaintiff—Resident in the 
United Kingdom—Licence under Aliens Regi ‘stration Act 1914 
and Aliens Restrictive Order 1974. 

The wife of an alien enemy who is resident in.the United: 
Kingdom and who has registered herself under the Aliens Regis- 
tration Act 1914 and the Aliens Restriction Order 1914, is entitled. - 
to sue in British Courts to enforce her individual rights. The 
statement of the law in Hall’s International law that “ when 


1. (1896) 1 Oh. 680. 
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persons are allowed to remain either for a specified time after 
the commencement of war or during good behaviour they are 
exonerated from the disabilities of enemies for such time as they 


in fact stay, and they are placed in the same position as other 


foreigners, except that they cannot carry on a direct trade in 
their own or other enemy vessels with the enemy country ” 
approved. 


a = 


James Roscoe (Bolton) Limited v. Winder, 1915 1 Ch. 62., 

Trust—Mixing of trust moneys with private moneys—Banker 
~—Payment into general account—Charge on the balance. 

When a trustee paid £455 into his private general account 
with the bank and he subsequently drew out all the money stand 
to his credit except £25 abd subsequently paid in moneys of his 


own and drew out for his own purposes leaving a balance of £358 


in the banking account, there can be a charge in favour of the 
trust only on £ 25 for the trust moneys, as the trust moneys can 
be traced only to that extent.: The subsequent payments into 
the account cannot be attributed to an intention to treat the 
moneys as trust money e ‘In re Hallett’s Estate 1 distinguished. 





— 


In re ‘Wilberforce's Trusts. Wilberforce v. Wilberforce 1915 


1 Ch. 94, 


Vendor and purchaser—Sale of encumbered land free from 
incumbrances—Payment into Court, effect of— Land freed from ` 


incumbrances—Conueyancing Act 1881, S. 5. 


Where land subject to a capital charge of £ 10,000 is sold 
free of incumbrances under S. 5 of the Conveyancing Act, (corres- 
ponding to S. 57 of the Indian Transfer of Property Act) and a 
sum of £-11,000, being the amount of the capital charge and one 
tenth of the same, is deposited in Court and invested in Consols 
becomes depreciated and worth less than £ 10,000, the vendor 
is bound to pay the incumbrancer the.depreciation in value below 
£ 10,000. , The effect of S. 5 of the Conveyancing Act is to render 
the property in the hands of the purchaser - free from the in- 
cumbrance.’ 

The sale has not the effect of making the money deposited 
in Court take the place of.the-security on the land. 


1. (1879) L. R. 18 Ch. D. 696. 
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If by the rise of the’ price of thē` consols; mòre money is 
realisable than the value of the security, the: vendor will take the 
benefit of it. 


The object of S. 5 of the Conveyancing Act is not to disturb 


any vested or other rights more than is necessary ; but to enable a 
sale to be effected and the property to be transferred to the pur- 


chaser, notwithstanding there may be on the land, a liability for 
the payment of a future sum, which would, but for the provisions 
of the section, clearly have prevented the sale of land free from 
incumbrance. - = 


In the case of “ Capital money charged on the land” as well 
as in the case “of an annual sum charged on the land or of a 
capital sum ‘charged on a determinable interest on the land, ” the 
amount which is to be paid into court is the amount which in 
the opinion of the court is sufficient when invested 1 in Government 
securities to meet ‘the incumbrance andé any interest thereon. 


JOTTINGS AND CUTTINGS, P 
Husband is poor Companion.—The fact that one party to a 
marriage is a poor entertainer and companionis no ground for 
a divorce, according to the holding in Brown v. Brown, 146 
Northwestern Reporter, 271. Plaintiff -and defendant -were 
married at Kalamazoo, and lived together about eleven;years, 
when the plaintiff left the defendant and applied for -a divorce 
on.the grounds of non-support and. extreme cruelty, At the 
time: of the marriage, and all the time thereafter, the defendant 
was a watchman at a railroad crossing, making $35 a “month, 
working very long hours and .every day in the week. Plaintiff 
was an industrious and ambitious woman, - working out ' without 
the desire or. knowledge of her husband. They both contributed 
to the family expenses. Defendant’s salary would not. „allow a 
very elaborate: existence. . Plaintiff complains that defendant | 
after coming home from work would-not be entertaining, would. 
never talk to her, or take her out to places ‘of amusement,- but 
instead he would sit around the house, read the paper and go to’ 
bed. |. The Supreme Court of Michigan held that. the plaintiff 
failed to :show such conduct -onthe part of- the defendant as- 
would: justify granting a- divorce. —I bid. 
; 3 
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Humor the Law “ William,” asked the Judge’s wife, “ did 
you get the spool of silk thread I ordered you to bring home 
yesterday ?”. 

“ No, my dear, I did not”. 

. “ Dear me, hew provoking! Be sure to get it to-day”. 

“Tm sorry, But. I cannot do so” 

“Why, not, I’d like to: know ?” 

“I have looked through ‘all the books and I have been 
unable to as a PESEN that would warrant me in taking 


such action. 
KK 


A witness in a TE in Ohio not long ago had been kept on 
the stand for some time. Naturally he was getting a little weary 
of the proceedings. 
= “IP, said the cross-examiner, noticing the witness’ irritabi- 
lity, “you would only answer my questions properly, there would 
be no difficulty. If I could get you to understand that all I 
want to know is what you know, we.” — a 

“It would take you a lifetime to acquire that,” snapped the 
witness. l 

The lawyer scowled. “What I mean is that I merely want 
..to learn what you know about this matter. I don’t care anything 
about your abstract knowledge of law or your information in 
regard to other matters, but what you know about this case” 

“Oh, that isn’t what you want,” said the witness. “ Tye 
tried to give you that for some time, and’’- ~ 

Whereupon the lawyer interposed objection, and witness 
was obliged to cease. ; 

“Tf I don't want to know what you know about this parti- 
cular case and nothing else” , inquired the lawyer later, “ what 
do you think I want to know P’ 

This seemed so easy that the witness began to grin. He 
said : 

“Tt isn’t what I know that you want to know: it’s what you 
think I know what you’re and you’re trying to make me know it 

or prove me a liar.—Central Law Journal, Jan. 22, 1915. 
+, # = 

War and Litigation. The effect of the war on litigation was 
very marked in the number of cases for trial at the commencement 
of the present sittings. The cause list showed 127 cases less than 


- 
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last year. The Chancery list showed the greatest decrease. The Pro- 
bate, Divorce and Admiralty showed an increase, but this probably 
was only artificial: the Prize Court list had caused some arrears. 

- In his charge tothe grand jury at the Middlesex Sessions 
last month, Mr. Montagu Sharpe said the calendar contained 
fifteen cases, which represented about half the usual number. 
The war had taken off many of the professional criminal class, 
Although they were criminals, those people were Englishmen, 
and there was a certain amount of patriotism in them all the 
same. They were as anxious'to do their duty to their country as 
they were to rob people. ; 


wa ; = 

The conclusion is irresistible. Criminals, after all, are good 
old “Sports” and play the game. War time for them is close. 
time. Yes, quite so, but the Germans probably put it- another | 
way :that all the criminals have enlisted. Well, even if- they. 
have, we are only acting on the old adage-set a thief to catch a 


thief. 
a" | 
A correspondent writes an angry letter: his wrath is directed 
against the Inland Revenue people, It seems that his firm, 
acting for client, sent in the usual form claiming return of three 
years’ income tax. After the usual delays and frivolous objec- 
tions which always arise in these cases, the Inland Revenue 
people senta Post Office Order for 11-9-4d., the amount of 
overpaid income tax. This moves our correspondent to wrath, 
The name of his firm appeared on the forms as the solicitors 
or. agents acting for the client. This action he maintains, casts 
“a slur on the acting solicitor. It implies that he is not fit to 
be trusted with the money. Further, it makes costs an awkward 
matter: it is obviously easier to deduct legal charges from 
the money than to send in a bill of costs for such a small 
affair. We agree, but bureaucracy is,—bureaucracy, and solici- 
tors apparently pay an annual tax for the express purpose of 
exposing themselves to mea from rey petty Jack- -in-office. 
Law Notes. 
Kat | 
The trouble between judges and sheriffs is-an old one. The 


te judges’ lodgings” and their entertainment has often been the 
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subject of acute controversy. So accustomed was the sheriff-to 
judicial, grumblings, that when Lord Lyndhurst, then ‘Chief. 
Baron, first visited Dolgelly and expressed his surprise to the high 
sheriff that there was not a single prisoner for trial, the worthy 
sheriff understood he was being charged with neglect of duty.. 
Concerned for the honour of Merionethshire he stammered : “ 1 
can assure your Lordship the whole country has been in pursuit 
of a. sheep-stealer.” —Ibid. 


* 


“The Slingsby Case :—A Novel procedure was introducéd:by 
Mr. Bargrave Deane in the Slingsby case which is certainly open 
to criticism. The learned Judge, having observed, as the parties 
sat in Court, a -strong facial resemblance between Mr. Slingsby 
and the : child whose legitimacy . was in question, invited -Sir 
George Frampton to ’act as his assessor’, The distinguished 
sculptor was’ given an opportunity of making the: necessary 
observations in Court, and confirmed and strengthened - the 
conclusions to which the learned Judge says he himself had al- 

ready arrived. It was, no ‘doubt, a wise and proper. thing for 
| Mr. Justice Bargrave Deane -to avail himself of this expert aid, 
but it is strange and unfortunate that having brought Sir George 
Framton into Court, he should have treated:him not so much: as 
assessor as a. witness. It is the function of an assessor to assist 
- the Judge on the evidence submitted to the Court, All that Sir 
George Frampton did was to study the faces of the father and the 
child, and to communicate:his impressions to the learned Judge. 
He was, in truth, a, witness, and, that being his capacity, the 
obvious result wasthat counsél for the respondents should have 
been. given the opportunity of cross examination. Though’ no 
injustice may have been done in this particular case, the novel _ 
course adopted by Mr. Justice Bargrave- Deane might prove 
mischievous as a precedent if it were not accompanied - by that 
test.—Law Journal February 6th. 


Hy 


JI 


At a special meeting of the Law Society. Mr. Brinsley Harper 
moved: “Chat in the interest of the public the Law Society take 
all necessary steps to get altered the existing Rules of Practice 
that. (1) the fees payable to junior counsel must necessarily be in 
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all cases from three-fifths to two thirds of the fees payable to the 
leading counsel : (2) clients pay the fees of clerks to counsel. 

In the olden ‘days a fee. of 50 guineas’ was‘quite a high fee, 
When he was first articled it was-an extraordinary thing-to mark 
a brief with 50 guineas in the cases:in which he was-briefed by 
the -firm with which he was articled, and the brief. of the junior 
was marked with 10 guineas. In the old days nobody minded 
the two thirds fee to the junior, because the fees were not very. 
large ; but the fees were now very high, and the matter was 
therefore, one of great importance. In one case his firm marked 
“the leader’s brief with 100 guineas, and the junior’s with 65 


guineas. The leader fell ill, and another had ta be briefed at 


. the`last moment. He insisted upon a fee of 150 guineas, where- 


upon the junior required his fee to be increased to 100 guineas, 


and would not go into Court without. That was a disgrace. 


_ The junior had been perfectly satisfied when his-brief was marked: 


with the 65 guineas and why, simply because the leader became 
ill, and the fee on the brief of the new leader had to be increased, 
he should get more for doing the-same work that he would have 
done passed his comprehension, How the members of . the 


council of the Law Society could remain satisfied-with this - 


state of affairs he could not understand. All the Bar Coun- 
cil said was that they would ‘only discuss exceptional and 
special fees. with them. That was not the point he had in 
his. mind .when he had moved his resolution at a general 
meeting two years ago, A Taxing Master told him recently 
that he sincerely hoped that those who could use their influence 
on the Law Society’s. side would doso. He. said that, if the 


members of the council could sit in his .chambers a single’ 


4 


day, they would never hesitate about. the matter. - A King’s _ 


Counsel had told him. that he could not understand why 
solicitors did not makea stronger. stand about it. He said: 
‘You pay your counsel a big fee to be in court, and not 
to put the responsibility on the junior to. take his place.” It 
was perfectly absurd to havéto give two or three guineas 


to a junior to settle a statement of claim or to advise on eyi- 


dence in a case which would, justify. .the payment of. five or 
ten guineas, and then to, remunerate him properly by giving a 
large fee on his brief. There was no doubt about the fact—the 
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rule on which the Bar Council insisted was -an old one. It was 
to be found in the “White Book”, but it ought not, in the’ 
altered circumstances of the present day, to be allowed to 
continue. The subject -was mentioned by Mr. A. L. Samson, 
in his address at the annual provincial meeting in 1912, and the 
members of the society had been discussing it ever since. The 
result, after all that time, was that the members of the Bar 
Council said practically, ‘ We absolutely decline to discuss except 
the case of a fee of over 100 guineas, and ae Council of the.Law 
society said, “We can do nothing. more.’ The Council had 
made a tactical blunder altogether. Why should they have | 
entered into any discussion on the amount when it was the 
principle which had to. be-considered? It was. against the 
interest of the public. The Bar made certain rules, and said: 
‘ These are a matter which ought not to be allowed to rest in its 
present state, and therefore, he intended to press the resolution 
. which stood in his name. 

Barristers’ Clerks’ Fees-—Thesecond part of the resolution 
he had moved related to another absurdity, and that was the’ 
payment of the barristers ‘clerks’ fees. Lord Alverstone, in the 
work from which he had already quoted dealt with the matter. | 
He said: “The position of barristers’ clerks is anomalous and 
interesting. They are paid by the clients by fees of halfa 
crown for consultation and five percent on the brief fees. I know 
of no other instance where the personal attendant on a pro- 
fessional man is paid indirectly by the clients.’ Lord Halsbury, 
again in his book, said: ‘Where fees are paid to counsel it is 
usual to include therein certain fees to which his clerk is enti- 
tled, and which can be recoverd from counsel by the clerk’ 
in an action for money had and received, The clerk, however, 
is not entitled to demand as a right any fee or remuneration 
whatever from his mastér’s client, but the fee is a mere gratuity, 
though it is allowed on taxation according to a fixed scale? He 
had a recent case where the distinguished leaders were paid 
refreshers of 100 guineas a day. The taxation fee for attendance 
allowed to the solicitor on the other side and himself for an 
anxious days’ work from half past ten to four was three guineas 
they had arranged among themselves for four guineas. Would 
it be believed that the leaders’ clerks got 5 la day for bringing up 
the papers from the Jeader’s chambers to the Court and taking 
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l -them back? That was a ‘perfect WG which the Law Society 
‘ought to get altered. Ibid. 

` Breach of promise and special damage’. It is new departute 
therefore, as Mr. Justice Lush has done in the ‘breach of promise 
action against a dead man’ (as it has been: popularly called) 
which occupied the Court for five days last wéek, that a pecuniary 
loss suffered by a woman through giving up an employment 
under a promise of marriage cannot be regarded as special 
damage so as to support an action, apart from the effect of the 
maxim áctio personalis on the general damages (Quirk Vv. 
Thomas, February 15). The learned Judge based his judgment 
on a somewhat noble distinction between contracts which are 
of a ‘commercial character’ and those which are mere ‘personal 
obligations’ ; and he seemis to have been impressed by the view 
that, because a contract by a ‘man to marry is not a business 
transaction, it is impossible to contemplate -the inclusion of 
additional terms, such as the giving up of a business, as a 
separate consideration avoiding the application of the maxim. 
That is rather a hard and literal view of actio personalis,: and, 
seeing that the whole tendency of the authorities has been to 
limit the application of the rule, we cannot welcome its present 
extension to actions for breach of promise on purely technical 
grounds, Law Journal. KEDHU 20. 





_ CONTEMPORARY LEGAL LITERATURE. 

The Journal of Comparative’ Legislation ‘for January opens 
with an account of the life of Lord De Villiers who was originally 
Chief Justice of Cape Colony and ultimately. when the union was 
formed, the Chief Justice of the union and was, when he died, 
officiating as the Governor- General. He was a remarkable 
man ; he did incalculable service to. the cause of Roman Dutch 
law which he showed by his ability and industry, to be sufficient 
for all the purposes of a progressive state without the aid of 
legislature or reference to the English Commonlaw. . Tt also 
contains an account of the life of the great. lawyer Arthur. Cohen 
of whom late Lord Justice | Mathew said “ Cohen digs and digs and 
generally finds gold. I scratch the surface. -and sometimes find 
a ” It. also prints a Ton of the E prepared by 


ame -- 
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of Justice, as to South African Native Land Laws. This is 
worth reading specially as it shows that the methods of the 
Ancient Aryan and. the modern Westerner do not substantially 
differ. In the Orange Free State, it was definitely laid down by 
statutes passed inthe days of the republic and still upon the 
Statute Book that coloured persons with certain exceptions may 
not purchase or lease land. In certain townships of Zululand 
land may not be sold to Natives. Certain lands in Natal are set 
aside for European immigration purposes and those may not be 
‘transferred to Natives. Under the Land Settlement Acts passed 
in the Transvaal and-Orange River Colony after the war, provi- 
sion is made for their occupation by white persons only. In.. 
urban areas throughout the union under Local Government. laws 
. provisions exist for the creation of Native locations, and, in the 
-case of Transvaal, for compelling natives in the Local Govern- 
ment area to ‘reside in that location. On the other hand, 
certain areas have been, in times past, set aside as available only 
for the occupation of natives. Native reserves cannot be diverted 


rom their purpose without an Act of the Parliament. There, 
are also peculiar Squatters Laws. If the lands are those set apart 
for Native occupation, squatters are recognised as owners but 
if the lands are not of that class, the squatters are: liable to be 
asked to shift for themselves as best they could by. quitting the 
lands ‘or entering into terms. with European grantees. The 
usual arrangement entered into was to allow them to continue 
on the Jand on payment of a-money rent or on rendering service 
on some portion of the. land in return for their getting other 
portions free. This system was found. to work badly. Mary 
laws were passed to remedy the evil but one alone which was 
passed in the Cape under which the number of natives that 
could | be upon farms is strictly limited, was able to achieve the 
object in view of putting an end to absentee landlords and poor 
cultivation. In 1913, in accotdance with the recommendations of 
a committee that sat to consider the question, an Act called 
Native Land Act was passed by which purchase and lease of land 
by natives is limited to certain areas and unrestrained squatting y 
| is prevented by the adoption of provisions similar to those of the 
Cape Act above referred to. 

Mr. G., E. Phillimore’ deals with the extent to which under 
the English’ law trading: with the’enemy is permitted. - To 
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begin with, after -the war, no alien enemy, is permitted to 
change his name, The prohibition applies to trade and partnership 
names as well. Without a license from the Secretary of State, the 
alien cannot carry on banking. Circulation among alien enemies 
of newspapers in enemy language is prohibited. . They are also 
forbidden to ‘have without permission firearms, petroleum, motor 
cars, cycles, signalling appatatus and many other things of military 
value. During the war, they have no right to prosecute any 
claim as plaintiffs with out an express license from the Crown: 
they may however defend suits and appeal. The declaration of 
war has operated’ as a dissolution of all partnerships between 
Englishmen and men of the enemy nations but the better view 
is that the amounts due fo them are to be treated ‘as a debt and 
to be’ paid at the termination of the war with interest. Though 
states have the right ‘to confiscate the debts due to enemy 
subjects this right is considered obsolete. As regards the 
property of alien enemies private property is inviolable accor- ' 
ding to the practice of nations except in so far as military pur- 
poses require. This is as regards property on the land—property 
on the sea is liable to confiscation after adjudication by prize 
jurisdiction. Trading with the enemy is prohibited but this is not 
a rule of International Law but of Municipal law; it is therefore 
open to states to. modify it by a liberal system of licenses. The 
trading with the Enemy Act, 1914 imposes penalties for such 
trading. An order of the Board of trade authorises the Com- 
missioners of customs and excise to require certificates of origin 
and ultimate destination in respect of all goods exported out of 
or imported into the United Kingdom in trade with any foreign 
place in Europe, on the Mediterranean, or Black Seas (Russia 
France, Spain and Portugal excepted). A difference is made in 
respect of food stuffs and certain other goods imported into United 
Kingdom ‘from places other than Norway, Sweden, Denmark, 
Holland, Switzerland and Italy. By an amending ‘Act, custodians 
‘of enemy property are directed to be appointed for all parts of 
the United Kingdom. The question as to who is an enemy had 
recently to be considered by the Court of appeal and the unani- 
mous conclusion is that Corporations registered in England are 
not enemy Corporations though the shareholders may be 
entirely German. The Trading with the ‘Enemy Act makes 
an exception in favour of branches of enemy basinesses estab- 
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lished in neutral countries. While on this, it might” be 
interesting to know how the Germans have dealt with the 
situation. “According to a writer in the Solicitor’s Journal 
for October, November and December, subject to the exception 
that in the interest -of public security, a supreme control is 
reserved to the military authorities over all the executive organs 
of the Government, the German law does not place alien ene- ` 
mies, as such, so far as regards their civil relations, under any 
special disabilities. They are still accorded a locus standi in 
judicio both as plaintiffs and defendants and that without regard 
to their domicile or place of residence ; non-residence in Germany 
only involves the giving of security for costs. Contracts with alien 
enemies resident or non-resident are valid but subject to certain 
exceptions, payment of money or transmission of securities to 
persons within Great Britain or British’ Colonies is prohibited ; 
the amount involved is directed to be deposited to the credit of 
the person entitled at the Reichsbank the equivalent of Public 
-Trustee. ; 


_ This issue of the Journal contains also the review of 
legislation for the year 1913. In England, the only legislation 
of interest is the Appellate Jurisdiction Act. The legislature in 
Straits Settlements has made an attempt to deal with the scandals 
‘arising out of Government. officials taking commercial posts after 
retiring. New South Wales has initiated the system of employ- 
ment of prisoners for wages, portion going for their keep and 
the balance to be paid to their dependants. Queensland, 
apparently for racial reasons has introduced a dictation test for 
persons to be employed on Sugar Estates. By an amendment of 
the election law, an elector is empowered to give a contingent 
vote and to vote by post. Bombay has made a law for protec- 
tion against musquitoes. To prevent cheating in the sale of 
vegetable and fruits the rule is made in Victoria that the outer- 
layer or shown surface of every package of fruits or vegetables 
‘exposed for sale should be a true indication of the quality of 
the article sold. By another Act, restrictions as to persons 
allowed to be present at prematernity „applications are extended ` 
-to'maintenance proceedings. South Australia has passed com- 
ptehensive act dealing with Mental Defectives and the charge 
‘of their. properties. Another act, of the same legislature confers 
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' authority upon courts to direct the detention’ of Enak atter a 
certain number of convictions. 

-A Mauritius Act provides for the detention’ of convict, 
pauper, vagrant and other lepers in state asylums, and for due 
notification of all cases of leprosy to the State’s officials. A West 
Indies Act also proceeds on similar lines. - % 

The South African Union ‘has passed’a uniform law of 
immigration. The list of prohibited immigrants includes any 
person deemed by the Minister in charge by reasan of economic 
grounds or on account of standard or habits of life to be 
unsuited for the requirements of the Union, any person unable 
to read or write a Euro pean language, (both these clauses obviously 
directed against Indians), any person likely to be a public charge, 
any prostitute, and any person regarded undesirable owing to in- 
formation received through official or diplomatic channels: A 
tuberculous patient is not permitted to enter without a permit. ` 

An East Central African Act increases the punishment for 
rape to 14 years. It also makes fornication between a native 
and a white woman an offence, each party being liable to five 
years’ imprisonment with hard labour, procurers to 10 years- 
with whipping, owners and occupiers cf houses where such act 15 
permitted to 5 years. A Manitoba Act prohibits employment 
of any white woman or girl in any restaurant laundry etc., kept by 
a Japanese, Chinese or other Oriental. fe 

With a view to protecting children below 16, a | vew 
Bruns wickAct gives municipalities power to establish homes where 
such children can be committed by Judges before whom they are 
brought when they are found to be destitute or guilty of improper 
conduct or employed in places“ where intoxicating liquors 
are prepared or sold or are found associated with Eves 
begging &c. . 4 - NG ngi 

A French Law aie assistance to #umszrous. families 
compulsory on the departments. Every Frenchman . who has 
more than three children legitimate and acknowledged is entitled 
to an annual payment for each child. 

In the United States of America, acting on.the now-pre- | 
valent view that separation of the mother and child is detri- 
mental to the child’s development, many states have enacted | 
legislation that will enable the mothers too poor to maintain them 
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to keep them at home instead of sending them to public insti- 
tutions.. Not less than 17 States have passed these so-called 
“ Mothers’ Pensions Laws” Several States have also enacted 
laws under which the Governor of tbe State is directed to issue 
à proclamation asking the people “ to assemble on a particular 
Sunday in their Churches for the purpose of paying respect and 
tribute to our mothers ”!! North Dakota absolutely forbids 
the marriage of degenerates by an act couched in these terms.” 
No woman under the age of forty-five or man of any age, except 
he marry a woman over the age of forty-five, either of whom 
is a common drunkard, habitual criminal, epileptic, imbecile, 
feeble minded person, idiot or insane person or person who has 
theretofor been afflicted with hereditary insanity or is afflicted 
with pulmonory tuberculosis in its advanced stages or any contage- 
ous venereal disease shall hereafter intermarry or marry any other 
person within the State. Before a license for marriage is issued to 
any applicant, a physician’s certificate must be produced to show 
that the contracting parties are not feebleminded or other- 
wise degenerate. North Dakota and Oregon have followed tbe 
example set by several other States by enacting laws permitting the 
sterilisation of criminals and degenerates. Thanks to the efforts 
of the Standing Committee of the American Bar Association fur- 
ther progress has been made in the direction of uniformity of laws 
between the various States. All but very few States have 
adopted the same law as to Bills and promissory notes and other 
matters affecting the commerce of the country. The movement in 
favour of uniformity of marriage laws is proceeding however only 
slowly. . ; 

A legal system attains its end by recognising certain inte- 
rests, individual, public and social, by defining the limits within 
which these interests can be recognised legally and by endeavour- 
ing to give, effect to them with the aid of the State. Strictly, the 
concern of the law is with social interests since it is the social 
interest in securing the individual interest that must determine the 
law to secure it. Although great soctal interests have determined 
_the growth of the law, individual: interests were the first to be 
worked out critically.. Usually they have been deducéd from the 
qualities of man in the abstract or from some formula of right 
or justice. With respect to public interests, they were originally 
thought of only as individual interests of the personal sovereign. 
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and hence were worked out on the analogy of individual interests. - 
Social interests have hardly even now been recognised. In the 
' 19th century, legal history was written from an individualist — 
standpoint and was interpreted as a development of restric. 
tions on individual aggression in thejinterest of individual 
freedom of action. This was a mistake ; individual rights were only. 
worked out as a means of securing social interest. Much of .the 
history of these rights will have to be rewritten if viewed from 
this changed standpoint. Individual interests may be classified as 
(a) interests of personality—the individual physical and spiritual 
existence (b) domestic interests—“ the expanded individual life ” 
(c) and the interests of substance—the individul economic 
life. Of these, the first viz., the interest of personality is 
discussed by Professor’ Roscoe Pound from the correct stand- 
point as indicated above and the first instalment of that discussion 
appears in the February issue of the Harvard Law. Review. 
‘Rights usually given as appertaining to this branch sof 
right are (1) the right to physical integrity (2) the right to free 
motion and locomotion, otherwise known as, the right of persona] 
liberty (3) the right to the use of natural, media like air, water 
etc. (4) the right of property (5) the right of free belief and opi- 
nion (6) the right of free industry. (7) theright of free exchange and 
free contract. The scheme is drawn up in fact as anatural deduc- 
tión from Kant’s formula of right viewed as a formula of justice. 
‘The writer thinks that the proper way of looking at the question 
is to see what demands an individual may conceivably make, how 
far this interest has been recognised in the past and how far ‘it 
is protected to day. To start with the interest in the physical 
person, it will be noticed that in early law, injuries to the body 
are viewed as wrongs to the society and compensation is paid 
“not to the person himself or his personal representatives but to his 
clan and kinsmen. Even when private rights came to be recognised; 
the injuries were punished as insults to the honor of the individual. 
For a long time only physical injuries were considered. Injury to 
feelings was disregarded altogether. Injury to the nervous sys- 
tem, mental injury and injury to the sensibilities where there is 
no physical impact is a new problem of modern law and can hardly 
be said to bea recognised ground for complaint, with respect to the 
free exercise of the will the early Roman law as well as Common 
Law held that contracts entered into under duress were 
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perfectly valid. Even when the law began to interfere, 
did not consider whether in fact a man’s will was overcome 
but asked instead what was the character of the pressure 

employed. First only peril of life or limb was ground for 
interference ; that test gave place to a more liberal but yet only | 
objective test whether a reasonable man’s mind would have been 

overcome by the pressure. It is only when we come to the 
German Code that we find the application of a subjective standard 

was the man’s will in fact overcome by the unlawful pressure 

employed ? Another phase of individual interest that is disregard- 

ed is the right of every man to have his personal affairs kept 

inviolate. The reason for individual interests like these which can 

reasonably be protected but are not, is found partly in history, and 

partly in the intangible nature of many of these injuries. 

In this issue, Mr. George Costigan finishes his considera- 
tion of secret trusts from the point of view of authorities, 
Where the existence -of informal direction is not communi- 
cated to the legatee before the testator’s death, the conscience 
of the legatee is not fixed and he may do as he pleases with the 
legacy. There might be some question as to what amounts to com- | 
munication. The writer opines on the analogy of cases on offer and 
acceptance, communication need not be necessarily direct. In-: 
formation however got is sufficient to raise a trust provided it is 
got before the death of the testator Mere posting of letter may 
not be sufficient unless it was received before the death. But 
suppose the legatee or devisee promises the testator to hold for 
or to pay to others whose names are not communicated to him 
in-the testator’s life time. In some jurisdictions he is compelled 
to hold it in trust for the next-of kin; in others he is permitted 
to take it himself, . The. intended beneficiary cannot have it. 
The writer thinks that he must be given the option to hold it for 
the intended beneficiary. If the name of the intended legatee is 
given before the death of the testator, he is bound to hold for 
him unless the trust is illegal as violating for instance the Mort- 
main Act in which case the next of kin will take it. Some 
courts seem to take the view that such secret trust ought to be 
enforced only when there is active solicitation’ or fraudulent 
intent or a special confidential relationship between the testator 
and the legatee. It is a disputed point whether the ordinary 
rule as to secret trusts applies to cases where the will givse 
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expressly on trust but the trust is declared orally.” Similarly it 
is not yet settled whether the revocation of a legacy is prevented 
by some of the joint legatees whether all or only such of them as 
prevent the revocation are bound by the trust. The law is 
settled however that if the giving of a legacy is procured by such 
representation all the legatees are bound far it is considered to 
be inequitable that any of them should enjoy the benefit of the 
fraud. As to joint legatees who are tenauts-in-common, also 
there is a similar difference of opinion. 


Christianity and Law is the heading of an article in the 
American Law Review in which Mr. Ernest G. Stevens pleads 
for the substitution of the Golden rule—Do unto others as you 
would be done by for the heathen rule of stone, as he calls the 
precept, dic uterestuo ut alienum non laudas (So use your own 
as not to injure another) as the basis of law. Mr. James Kerr 
writes about mercenary match makers contrasting the-old Roman 
law with the modern English law which sfrikes at marriage brok- 
age contracts. He regrets the partial reversion im America to 
the Roman ways of arranging marriage through brokers. 


In the Juridical Review for December Mr. J. O. Taylor 
advocates a' written constitution for England. He thinks that 
that is the only solution for making the sovereignty of the people 
a reality instead of its being the sovereignty of the executive as 
represented by the cabinet. He thinks that the chances of laws 
being made with narrow majorities in the house without the 
consent of the electorate can be prevented only in that way. His 
ideal constitution would be three-fold—one imperial constitution 
in which British national federation is only a unit instead of: 
being a dominating unit as itis now, a national federation in 
which England is one, Scotland and Ireland being other 
parties and purely English constitution for the administra- 
tion of purely English affairs. Mr. Ivor Grant discusses the law 
of incest in Scotland. While the English law (récent legis- 
lation apart) refused to make incest criminal, the Scotch Law 
adopted the Bibilical text as the basis of its Crimmal Law. This 
law of incest is highly curious in its operation. While intercourse 
with some relations by affinity is very severely punished that with 
others equally nearly allied goes unpunished. In fact if a part 
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of that law should be administered it will raise such a storm .of 
criticism that no Government will dare to stand it. 

Mr. Brodie Innes deals with some outstanding differences 
between English and Scots Law of Marriage. While originally 
consent was the basis of marriage in ‘both the countries, and 
irregular marriages though they entailed severe penalties to 
those that officiated at the marriage were always considered 
legal, recent legislation has altered the rule in England by insist- 
ing upon certain forms &c. The Scots law still recognises 
irregular marriages. They are of three kinds (i) by declaration of 
consent (ii) by promise subsequente copula wherein the ex- 
change of consent is inferred from the actings of parties through 
no definite proof can be brought (iii) by habit and repute that 
is to say, by the parties living together and holding themselves 
out as married persons. The author gives an account of the 
old Gretna Green and Fleet marriages which created great 
scandal at the time. | 


BOOK REVIEW. 

THE Law OF CASTE by Najan Sukhlal Harilal Pandia, 

M. A. LL. B. | 
This useful Monograph on caste with a careful analysis of 

the case-lawon the subject is pure to be appreciated by the pro- 


T 


fession. The writer starts with giving an account of the consti- 
tution of caste, doubtless as it obtains in that part of the country 
what is noticeable is that in this very strong hold of hereditary 
principle, the institution caste, that principle is disregarded in 
the sélection of the head for the caste and even if adopted, a 
combined test of heredity and efficiency is applied by selecting 
the competent members of the head of the family. 





THE ADMINISTRATOR GENERAL AND OFFICIAL TRUS- 
TEES: IN INDIA by Ales. Kinney Esq., Bar-at-Law. Admr. 
General of Bengal. 

This is a very handy manual as to the law relating to 
Administrator General and Official Trustees which no one who 
has got to deal with those officers can afford to dispense with. 
It contains all the rules and notifications under the Acts. The 
introduction by the author contains a brief history of this branch 
of the law in India. The notes that are given under each section 
are also likely to be found useful. We recommend the book to 
the profession. i 


The Madras Law Journal. 
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 YVenkatanarayana Pillai (since E V. Subhana 
(28 M. L. J. 535 P. C.) 
- (Re-Non-abatement of Reversioners’ suits). 

The judgment delivered by their Lordships in the above case 
in connection with the question of abatement, is by no means cal- 
culated to diminish the uncertainty and confusion that mark the 
_ decisions in this country relating to the rights and. remedies of 
reversioners under the Hindu Law. The question before the 
Board was simple enough viz., ‘whether, when a presumptive 
reversioner who brought a declaratory suit dies, “ the right to sue 
survives and if it does, who can continue the action to obtain the 
` relief that is sought ;” and we do not feel that any serious results 

would have followed from one conclusion or the other. The reason 

assigned for the conclusion is what really matters; especially in 
“view of arguments that will inevitably be urged in future, in respect 

of cognate questions, on the basis of such reasons. The decisions 
“of Indian courts on topics relating to impartible estates and 
widow’s alienations are standing examples to warn us. 

So far as one can gather from the judgment itself, the argu- 
ment in support of the plea of abatement was that on the death 
of the presumptive reversioner, the others have each, in order of 
succession, a separate right of suit and cannot claim to prosecute an 
action brought by the deceased reversioner as they do not derive 
their right through him? What is the answer to this? 

The judgment discloses two lines of reasoning. One of 
. them proceeds on the footing that the definition of legal 
representative in the Code of 1908 is ‘fairly open to the conten- 
tion that the suit was brought by the deceased plaintiff as repre- 
senting, in his reversionary right, the estate of the last male 
owner and that ‘on his death such right devolved on the next 
reversioner.’ The other, which is rested. on what is calleda 
‘broader’ ground, is that under O. 1-R. 1 C.P, C,, the contingent 
reversioners, aS persons “having ‘ severally, in order of succession 
a right to relief arising out of one and the same transaction and 
depending on a common question of law’ may be joined as plaintiffs 
in the presumptive reversioner’s suit and if so, it follows that. on 
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the presumptive reversioner’s death the ‘next presumable rever- — 
sioner’ is entitled to continue the suit begun by him, It is to 
be regretted that their Lordships did not choose to make up their 
mind definitely between the two points of view, particularly 
when they are mutually inconsistent. The first which postu- 
lates a real case of ‘devolution’ of the right of: suit would 
necessarily‘imply not only that the next reversioner derives his 
right in some sense through the presumptive reversioner but also 
that during the latter’s lifetime, the right of suit did not 
belong to the former. The second view, on the other hand, 
imports that both the reversioners (of different grades) had vested 
rights of action when the suit: was brought. 

Apart from this however, it seems to us that both the reasons 
are open to exception. To speak of one reversioner as being 
the ‘legal representative’ of another, in however extended a 
sense or of the ‘ reversionary right’ of one man ‘ devolving’ on 
another is to set at naught the basis of numerous decisions of 
high ‘authority. The fact that the presumptive reversioner can in 
some sense be regarded as ‘representing the estate of the last 
male owner’ is not sufficient for the purpose of the. definition 
of ‘legal representative.’ It is necessary to hold that the next . 
reversioner’ who seeks to continue the suit gets the ‘estate’ by 
some kind of ‘devolution’, on the death of the deceased presump- 
tive reversioner ; but how is one to conceive of any ‘ devolation’ 
where there is no kind of vested right ? The mere fact that in 
point of time a certain right accrues to one person only after. 
another person is dead, will not signify a case of ‘ devolution’ ; 
and there is even less room for such a conception where, as in 
the case of reversioners, the remoter man could in certain circum- 
stances have brought the same suit even during the lifetime of 
‘the déceased presumptive reversioner. No wonder therefore 
that their Lordships felt compelled to find some other ground. | 

The argument with reference to O. 1 R. 1 C.P.C. is, to say 
the least, difficult to understand. It is true that in respect of all 
the reversioners. presumptive and remote, the right to relief 
arises out of one and the same transaction and the dispute involves 
a common question of Jaw; but there are two more steps required 
to complete the argument (i) that the contingent reversioners 
may ‘be joined as plaintiffs in the presumptive reversioner’s 
suit and (ii that, if so, it follows that on his death, the 
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next presumable reversioner is entitled to continue the suit; 
and their Lordships assume both these steps as a matter of. 
course. To begin with, we beg leave to doubt whether consis- 
tently with Rani Anund Koer’s case and those following it, (Cf. 
the latest ruling in Jhandu v. Tarif 1914, 28 M.L.J. 435 P.C.) the 
‘contingent’ reversioners can claim as of right to be joined as 
plaintiffs in the presumptive reversioner’s suit, at any rate when- 
no fraud or collusion on the latter’s part is shown. Stress 15 
laid in more than one part of the judgment on the existence of 
an identity of interest between the several. grades of reversioners 
and on the suit being founded ona-common injury but we fail to 
see its exact bearing on the question of ‘procedure’ under conside- 
ration. The broad language of O. 1 R, 1 C. P. C., was intended 
to permit the joinder in certain cases even of persons with 
absolutely distinct and unconnected rights, as for instance, the 
plaintiffs in Smurthwaite v. Hannay 1. P. and O. Steam Navi- 
gation Company v. Tsune Kijima 2 & Carter v. Rigby 3, of persons 
who may as they choose éither join in one action or bring each his 
own action, at oneand the same time or at different times. But: 
one would: be surprised to be told that in cases falling under that 
rule one of such persons has a right to be joined as plaintiff in 
a suit brought by another and not merely that, but that he also has 
a right to continue the suit brought by another. We are con- 
strained to think that the rules applicable to joinder under O. 1 R. 
1 and some of those relating to ‘representative suits’ under O.1 R. 8 
have unconsciously been mixed up, and we are confirmed in this’ 
by the fact that in an earlier part of the judgment their Lordships 
endeavour to show that a suit for declaration by the presumptive 
reversioner is really one ‘in a representative capacity.’ Itseems | 
however scarcely necessary to say that the two things are réally 
distinct (see observations of Lord Macnaghten in Bedford v. 
Ellis 4). In suits under O. 1 R, 1, all the plaintiffs are individually 
on record, and each sues to enforce his own right, there being no’ 
question of the relief being for the common benefit of all. In 
suits under O. 1, R. 8 the identity of relief is a necessary condi- 
tion and there is a constructive extension of parties to those not 
on record (for an instructive discussion of the respective scope of 
the two rules reference may be made to the judgment of Lord 


1. L. R. (1894) A. O. 494. ~ 2. L, R. (1895)- A. 0. 661. 
.3. L. R. (1896) 2 Q. B. 113. 4. L.R. (1901)"A. C. 1. 
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(then Lord Justice) Moulton in Markt Co. Ltd. v. Knight Steam- 
ship Co. Ltd. 1). It may in passing also be pointed out that even 
In representative suits properly so called, when a member of the 
class wishes to intervene he does not seem to be entitled to be 
joined as a plaintiff—at any rate that does not appear to have 
been the ‘practice’ in England (see Watson v. Cave 2, Fraser v. 
' Cooper Hall and Ca 8), 


In the view that the presumptive reversioner sues in a re- 
presentative capacity, their Lordships lay down that on his 
death, the next presumable reversioner would clearly be entitled 
to continue the action * * * unless there is anything in the 


Procedure Law of India to preclude him from so doing’ (the — 


italics are’ ours). It is, in this connection, necessary to draw 
attention to a distinction between two classes of cases in respect 
of which the same terminology is sometimes (loosely) employed. 
A party on record may sometimes, ‘represent’ others by virtue of 


some rule of substantive law which makes him their representative | 
not merely for the purposes of the suit but for other purposes as ` 


well: cases of Karnavans, for instance or the managing member in 
a joint Hindu family are of this kind. In other cases the person 
on record may, under certain conditions, represent others merely 
for the purpose of the suit, there being nothing else in common 
between them. Creditors’ actions, shareholders’ actions etc. 
are instances of this. Representation in the former.case rests 
on a kind of ‘privity’; in the latter it rests ona rule of pro- 
cessual law, founded on the identity or commonness of 
interest of the parties, in the subject matter of the suit, 
The theory of ‘representation’ as between several rever- 
sioners can he only ‘of the second of the above kinds and 


not of‘the first. The importance of the distinction here arises. 


from the fact that under the Indian rules of procedure, certain 
formalities are requisite to give a ‘representative’ character to 
suits falling under the second of the above categories. These 
are prescribed in O 1 R, 8 of the present code. As pointed out 
by Mr. Ameer Ali himself in Baiju Lal v. Bulak Lal.4 the fact 
that several persons have a common interest in the subject mat- 
ter of the suit does not oblige them to sue under this provision ; 
nor will a suit by one or some of them in such a case be neces- 


‘4, L. BR. (1910) 2 K. B. 1021. 2. L. R. (1881) 17 C. D. 19; 
3, L. R. (1882) 21 C. D. 718. 4, (1897) I. L. R. 24 C 885, 
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sarily representative. It is only the-leave of the Court obtained 
under the rule that will give it a representative character. Ih 
this connection it is important to note the difference between the 
Indian rule and the corresponding provision in England 
(R. S. C. O. 16 R. 9). Permission of the Court is here necessary 
even to enable one, as plaintiff, to sue on behalf of others whereas 
under the English rule the permission is required only for 
defending a suit on behalf of others: (see also Hukum Chand’s 
Civil Procedure p. 431). The result’ is that merely because 
certain actions will be held ‘representative? in England it does 
not follow that they can-be so regarded: here. It is only by 
compliance with the provisions of O. 1, R. 8 that the proceeding 
can be made representative. Their Lordships’ attention 
does-not seem to have been called to this aspect of the matter 
at all. 

In Chiruvolu.Punnamma v.-Chiruvolu Perraya 1 it was 
urged (on the strength of the observations in Temperton 
v. ‘Russell'?) that the provisions of this rule cannot apply 
to reversioners at all because in'their case there is no ‘proprietary 
right’-to be claimed in common ; but this contention is now unten- 
able-in the face of the decision in Bedford v. Ellis 8. If therefore 
the suit is to be really ‘representative’ it mustso far as'Endia is con- 
cerned be so constituted in accordance with O. 1 R. 8 C. P.C.: ; and 
in that case there can be no question of ‘abatement’, for if the 
plaintiff on record: dies any other member of the class represented 
by him may apply to be allowed to continue tbe suit. There 
however exists no warrant for a similar procedure in cases where 
the suit is not so‘constituted. In Muthusami v. Masilamani 4 
the learned judges, without any discussion of the question, assume 
that a suit can,be continued by the next reversioner in any case 
in which the plaintiff sues for himself and on behalf of the other 
reversioners. On the facts of the case we may point out that 
the suit was primarily for possession as to which the suit wag 
certainly not representative and itis strange that a suit so framed 
Should as regards thé alternative prayer be taken to be ‘represen- 
tative ’ ` 

It remains to say a few words as to the bearing which their 
Lordships’ Judgment or some of the observations therein have 


1. (1906) IL.R. 29 M. 890. ) 2. L.R. (1898) 1 Q. B 485, 
8, L,R. (1901).A. C, 1. 4, (1909) LL.R. 38 M. 842. 
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on certain allied questions. Taking first the question of res 
judicata it is unfortunate that their Lordships should be unwill- 
'ing'to face the argument based on it and brush it aside as irrele- 
vant tothe enquiry before them, when as a matter of fact their. 
reasoning irresistibly leads to the conclusion thet the adjudi- 
cation in the presumptive .reversioner’s’ suit will be ves judicata 
for or against the other reversioners. In spite of the reasoning 
of the Full Bench in Chiruvolu Punnamma v. Chiruvolu 
Perrazu 1,it.would have been anomalous to uphold the plea of res 
judicata in such cases while holding that the next reversionet could 
not continue an appeal filed by the presumptive reversioner against 
the very decision which may be pleaded as res-judicata. But 
their Lordships’ present conclusion on the question of abate- 
ment removes even this anomaly. In deference to certain observa- 
tions in some of the earlier judgments of the Privy Council, the 
Madras Full Bench suggested a distinction between suits relating 
to. adoption and those relating to alienation. The present 
judgment however points’ out—and if we may say so; rightly—; 
that whatever may be the difference for other purposes between 
the two classes of ‘suits, there is no difference between them so 
far as the position of the plaintiff in relation to the remoter 
reversioners Is concerned, The theory that in both classes of 
suits the presumptive reversioner must be taken to act as 
representing all reversioners cannot but entail the conclusion 
that in both.of them the adjudication binds the whole class (in 
the absence of fraud etc.) We have to’ observe, in passing, that 
the reference to suits under Art. 118 of the Limitation Act, as 
involying ‘the adjudication of rights in rem’ is perhaps not 
‘particularly happy and'may revive the confusion of ideas about 
‘Judgments in rem’ which the decision of Sir Barnes Peacock 
in Kanyalal v. Radha Churn 2, fairly set at rest. 


_ Again their Lordships’ judgment contains no definite answer 
to the argument that each reversioner has a ‘separate’ cause 
of action. As already pointed out, the view that the remoter 
reversioner can be regarded as in a sense the ‘legal repre- 
sentative’ of tbe presumptive reversioner, would suggest that 
there is only a ‘single’ cause of action, whereas the other 
arguments in the judgment are not inconsistent with each rever- 
an ae ee 


. 1. (1906) I.L.R. 29 M, 890. 2. . (1867) 7 W. R. 344, 
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sioner having a separate. and independent cause of action: 
These conflicting points of view will materially affect the decision 
of questions relating to limitation, the effect of withdrawal or 
non-prosecution of the suit by the presumptive reversioner and 
soon. The Madras Full Bench for instance observe (though the 
“remarks seem to us obiter) that when a widow makes an 
unauthorised alienation ‘there is but a single cause of action to 
be sued upon by the person or persons permitted to sue ac- 
cording to the rule in Rani Anand Koer’s.case’ and ‘that rever- 
sioners who are likly to be affected by the inaction of those 
above them in the line of succession will be barred unless 
they themselves sue within the time applicable to their case from 
the date of the alienation.’ It is. one thing to say that the cause 
of action is ‘single’ but avery different thing to say that the 
causes of action are separate and independent, though they 
arise at one and the same time for all the reversioners. - Again, 
it is one thing to say that the presumptive reversioner, when 
suing must be taken to do so on behalf of all the reversioners, but. 
a very different thing to say (as the decisior in Ayyadorai Pillai 
v. Solat Ammal} 1, does and which the Madras Full Bench seem 
to approve of) that even in his inaction, the presumptive rever- 
sioner enjoys a ‘representative’ character, so as to prejudice. 
remoter reversioners thereby. Of course, as between the several 
reversioners, there can be no question of one claiming through 
another (cf. the decision of the Judicial Committee in Soni Ram 
v. Kanhaiya Lal 2, negativing this even as between the widow. 
and the reversioner. ne o “ope. 


Y 





SUMMARY OF ENGLISH CASES. 
Vatcher v. Paul: (1915) A. ©. 372. _ 

Power—Fraud on—Meaning of—Conditional appointment. 
condition to be performed by stranger—Condition to be performed 
by appointee—Distinction between—Direction for property to go as 
on. default of appointment on the cond:tion being fulfilled— 
Validity of—Fraud—Particulars to be given. 

The term fraud in connection with frauds on a power does 
not necessarily denote any conduct on the part of the appointor 
amounting to fraud in the common law meaning of the term or 

1. (1901) I. L. R. %4 M. 405. < 2. (1918) I. L. R. 85 A. 927, 
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any conduct which could be properly termed dishonest or immoral. 
It merely means that the power has been exercised for a purpose 
or with an ‘intention, beyond the scope of or not justified by the. 
instrument creating the power. The most common instance of 
this is where the exercise is due to some bargain between the 


appointor and the appointee whereby the appointor or some. . 


other person not object of the power is to derive a benefit. In 
such a case, the appointment is invalid unless the court can’ 
clearly distinguish between the quantum ‘of the benefit intended 
to be conferred on the appointee and the quantum intended to be 
derived by the appointor or to be conferred on a stranger. 
Appointment subject to a condition, (not being one to be performed: 
by the appointee) is always valid. Even appointment subject'to a 
condition to be performed by the appointee is not bad provided 
it is not imposed for the purpose of benefitting the appointor ora 
stranger. It must be shown that the benefit: is direct ; indirect. 
reinote benefit will not do. A condition on the fulfilment of which’ 
the property will go as in default of appointment only gives effect 
to the primary intention of the donor as such cannot be impeached. 

Under a marriage settlement the couple had power to appoint 
in favour of the-issue of that as well as of the previous marriage of 
the husband. They made the appointment in favour of the issue of 
that marriage subject to a condition that the appointment should be- 
void if the issue of the first marriage renounce their right under 
Jersey law to real property which could. not be defeated by their 
“father, Their Lordships held that both the appointment and the 
condition were good. T 

Their Lordships reiterate though in the case itself there 
was no reason to suppose that the appellants were in any way | 
taken by surprise or deprived of the opportunity of proving 
relevant facts-that where charges of fraud. are. intended to be 
made, full particulars ought to be given in the pleadings either 
as originally framed or as amended for that purpose. | 


—— ae 


‘Attorney General for Alberta.v. Attorney General for 
Canada: (1914) A. C. 363. TT 
Statutory Body—Power given to give leave to provincial 
Railways—Duty to exercise power when applied to. | 
‘’ In this case while holding that a Statute of Alberta giving 
power to a Provincial Railway Company to take possession or 
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use the land of a Dominion Railway crossing the. Province was 
ultra vires, their Lordships point out that the Provincial 
companies might apply to the Railway Board appointed under the 
Dominion Act for such permission, as the Railway Board is given 
power “under that Act to give such permission and that power 
necessarily involved the San to exercise the power when applied 
to.’ 





Windsor, Essex and Lake Shore Rapid Railway Company v. 
Nelles : (1915) A. C. 355. 

Equity—Action for specific performance and damages in 
the alternative—Action in. 

An action for specific performance of a contract and 
damages in the alternative is an action in the nature of a suit _ 
or proceeding in equity. 





United Building Corporation, Limited v. Corporation of the 
City of Vancouver: (1915) A. C. 345. 


Ultra Vires—Municipal Corporation—Power to stop lanes 
—Public benefit to be considered—Resultant private benefit 
tmmaterial—lIf private benefit sole object bad—Statute—Cons- 
truction—Titles affixed. Aid to construction. 


Under the Wancoaves Incorporation Act, 1900, the defen- 
dant corporation had power to stop up any part ofa lane and had 
also power to lease the stopped part for a period not exceeding 
25 years. In this case, on an application by a company which 
owned land on both sides of the lane, the corporation directed the 
closing of the lane on the former conveying some land for devert- 
ing the lane, and gave the stopped portion of the lane to them 
for 25 -years at a nominal rent. It was expected that the 
company would build upon it in a manner which might improve 
the access of light to the other buildings in the lane. There 
was however no question of either assisting the traffic or improv- 
ing public health thereby. The act of the corporation was impeach- . 
ed by rate-payers on two grounds (i) that it was ultra vires because 
it was not a matter of public health, the section giving the power 
to close being in a group of sections headed public health (ii) 
that the exercise of the power was not in good faith but was 

2 
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: actuated by motives and resorted to for purposes other those 


that the section impliedly requires. It was also contended that it 
was the conferring of a bonus on thecompany which required under. 
another section of the Act, the consent of the electors. On the 1st 
question, their Lordships held that though titles which a Statute 
prefixes to parts of an Act may be looked at as an aid to the 
interpretation of the language used, no assistance could be derived 
from it in the particular case as many powers had been grouped 
together under that heading which were not connected with 
public health at all. On the other question, there being 
uncontradicted evidence of a belief on the part of those making 
the order that the alteration of the lane wasa public though 
local improvement in facilitating the access of light and there 
being no evidence that it was not an improvement and no bad faith 
or improper conduct being shown, the order could not be im- 
peached. The order could not be held to be ultra vires merely 
because steps takenin public interest are accompanied by benefit 
specifically accruing to private persons, if however, no one 
but the company benefitted by the change and the only benefit 
to the public was the consideration moving from the company, 
the case would have been different. For the same reason, their 
Lordships also held that.it was not a bonus to the company. 





‘Poulton v. Moore: (1915 1 K. B. 400.) 


Right of way—Mortgage of dominant tenement—Release by 
mortgagor of the right of way—Reconveyance by mortgagee— 
Whether right of way still subsists—Recital in the release that 
mortgagor “is entitled to” the right of way—Interest feeding 
estoppel. 


Where the owner of a dominant tenement to which a right’ 
of way is appurtenant, mortgagor the dominant tenement with 
the right of way and then releases without the concurrence of the 
mortgagee, the right of way to a purchaser of the servient tene- 
ment, when the mortgagee executes subsequently a reconveyance 
to the mortgagor on the repayment of the mortgage amount, the 
right of way becomes extinguished and cannot be exercised by the 
mortgagor or any person claiming under him, 
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_ Where me deed of release by the mortgagor stated that the 
mortgagor ‘ ‘is entitled to a right of way at all times, for all pur- 
poses and the’mortgagor subsequently: gets tke right of way by re- 
conveyance from the mortgagee, Held per Backley and Phillimore- 
L. JJ.; Pickford J. dissenting, the recital in the deed is sufficently 
precise to estop the person claiming thraugh the mortgagor 
subsequently. 


"Per Phillimore L. J. In the case of estate feeding estoppel, 
when the grantor gets the entire interest in zhe land, the grantee 
“has aright to say against all the world that the interest has 
= passed to him. The estate feeds the estoppel and therefore 
ceases to be an estoppel only and becomes an interest. 


In a precise recital by the grantor that he has that which 
in fact he has not, but which he purports to grant, the question 
of an innocent purchaser does not come into consideration. 





‘Myers v. Bradford Corporation. (1915) 1 K. Bz 517'(C.A,) 
Public authorities protection —Action 76r damages—Statu- 
tory. duty or authority—Voluntary confract—Limitation of - 
“actions —Public Authorities Protection Act 1893, S. 1; 


The defendant corporation were empowered by an Act of 
Parliament to make and supply gas and to sell and dispose of 
coke, the product of the coal employed ir the manufacture of 
gas, The defendant contracted to sell and desiver to plaintift some 
of the coke and in delivering the coke by reason of the negligence 
of the defendant's servants one of the window panes of the plain- 
tiff was. broken. In an action for damages by the plaintiff, the 
defendant pleaded S. 1 of the Public Authorities Protection Act 
by which, any action against any person “or any act done in 
pursuance, éxecution, or intended execution of any Act of Parlia- 
ment or if. any public duty or authority ər.in respect of any 
alleged neglect or default in the execution oi any such Act, duty 
or authority, shall not lie unless it is commecced within 6 months ` 


after the act, neglect or default; 

Held, the act complained of was dcme in. execution of a’ 
voluntary contract with the plaintiff and naz of any public duty 
or authority, though the authority to sell cake was PAURO SO, 
the section had no application. 
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Jay's Furnishing Company. v. Brand & Co. 1915 1 K. B. 
458 (C. A.) | 

Distress—Law of Distress Amendment dct, S. 4—‘Goods 
comprised in a hire-purchase agreement” —Rent—Esemptions— 
Goods of stranger. 


Where a tenant had on his leased permises goods under a 
hire-purchase agreement by which if he did not pay the rent 
regularly the agreement was to determine ipso facto ànd default 
was committed and notice of such determination and demand 
of the goods was given, and the landlord of the premises distrain- 
ed upon the goods, the next day for arrears of rent. 

Held, at the time of distress, the goods were comprised in a 


hire-purchase agreement within the meaning of Law of Distress 
Amendment.Act, S. 4, and were exempted from being distrained. 





Rex v. Ketteridge, 1915 1 K. B. 467. 

Criminal trial—Separation of juryman from others after 
summing up—Position to converse with other Persons outside— 
—Conviction of verdict—Quashing of. 

If a juror, after the Judge has summed up, in any criminal 
trial separates himself from his colleagues; and not being under 
the control of the Court, converses or is in a position to converse 
with other persons, it is, an irregularity which renders the whole 
proceedings abortive and the only course open to the Court is to 
discharge the.Jury and commence the proceedings afresh, It is 
irrelevant to consider whether the irregularity has in fact pre- 
judiced the prisoner. ' 


—— 





Rex v. Ingleson, 1915 1 K. B. 512. 

Criminal law—Trial for larceny—Plea of guilty—Prisoner, 
misapprehending the plea—Plea of not guilty ought to be entered 
and trial should proceed. 


Where a prisoner charged vith stealing and receiving 
horses pleaded guilty and handed up a statement to the recorder 
which was a complete exculpation and which concluded 
with the words ‘ I em guilty of stealing the horses not knowing 
them to be stolen,” a plea of not guilty ought to be entered and 
the trial should have gone on, on that footing. ; 


ç 


` PART XVIL] THE MADRAS LAW JOURNAL. 117 


Norman v. Great Western Railway Company, 1915-1 K. B. 
584 (C. A.) 3 

Negligence--Railway Compan y—Duty towards persons com- 
ing to the station and yard—Invitees: 


“The duty of a Railway Company tówards persons on its 
‘premises in the ordinary course of business is not higher. than 
that imposed upon invitors towards invitees in Indermaur v. 
Dames1. Where Willes J. delivering the judgment of the court 
said “With respect to such a visitor at least, we consider it settled 
law, that he using reasonable care on his part for his own safety, 
is.entitled to expect that the occupier shall on his part use 
reasonable care to prevent damage from unusal danger which he 
knows or ought to know.” 

Per Phillimore and Bicone: L. JJ. The words “unusual 
danger” in the above passage, méan danger unusual for the parti- 
cular-person complaining or unexpected by him. 





JOTTINGS AND CUTTINGS.” 

Second appeal rules—Some proposed changes.—To ‘carry 

out the policy of expediting the decision of the question 
of admission in the case of second appeals the High Court 
propose to make certain changes in O. 42 of the Civil Pro- . 
cedure Code and in the Appellate Side Rules and the Civil 
` Rules of Practice and suggestions are invited in respect’ of the 
draft amendments published in the Fort St. George Gazette 
(dated 30th March). The main object of the amendments is to 
provide for all material papers being available in print (or type) - 
when ihe case comes on for admission while also avoiding the 
delay necessarily incidental to the practice hitherto:in vogue of 
printing them in the High Court. By necessary modifications 
in the Civil Rules of Practice; judgments of bath the Lower 
Appellate Court and the Court of First Instance will in future be 
' printed by those courts and a sufficient ‘number of copies sup- 
plied to the parties: and parties may alsoapply to the Lower 
Court to have the decree and material documents (or certified 
translations | thereof) „printed. By ‘the proposed addition, to 
O. 42;.R. 1, C. P. C. the appellant i is required to file. with. the 
memorandum of appeal,‘four printed copies each hof the judgments 


* This appeared in part No. 15. a 2 a 
1 L. R.10.P. “274 at p. age, 
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of the Lower Appellate Court and of the Coui of First Instance. 
The changes in the Appellate Side Rules are calculated to confirm 
the practice (recently introduced) of posting second appeals for 
admission before a Bench of two Judges and they also provide 
that the memorandum of second appeal must be . accompained by 
printed or typed copies of the decree or order of the Court of First 
Instance and similar copies of all papers (or certified translations 
thereof), material at the stage of admission. . An interval of only 
three clear days is prescribed between the posting of admission 
cases in the notice board and their hearing. 

We have no doubt the Bar will be in sympathy with the 
general policy underlying the above proposals; but we cannot 
help feeling that the rule requiring printed or typed copies of 
necessary papers to be filed with the memorandum of second 
appeal in all cases will be productive of serious inconvenience 
to practitioners and we venture to think that it can be relaxed 
without defeating the main purpose in view. It is not fair to 
shut our eyes to the ways of the Indian client who when he has 
to file an appeal, will for one reason or another wait till the time 
allowed by law has nearly expired and then go toa Vakil on or 
about the last day with insufficient funds and hardly any papers 
expecting that somehow or other the Vakil will do every- 
thing for him. We do not expect much good out of the 
proposed addition to the Civil Rules of Practice, requiring - 
the Lower Appellate Court to print any material papers which a _ 
party may apply to get printed in view to filing them in the 
High Court. Few Indian clients exercise so much forethought : 
and after all it is the practitioner in the High Court who is to file 
the second appeal that must decide what papers are necessary and 
this he can do only after going through the judgments of the 
Lower Courts. It seems to us that such copies are not generally 
necessary for the: purpose of deciding whether a case is to be 
admitted in the ordinary course or is to be posted for admission 
by a Bench. Sufficient materials for this purpose will be furnished 
by the judgments of the courts below. We would therefore 
suggest that as under the existing practice, other material papers 
should be allowed to be filed after the case is posted in the 
admission list. This will obviate the necessity of doing so in al 
cases; and will give sometime to the pracitioners to call-upon 
clients to bring copies of such papers as may be found necessary — 
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to refer to at the time of admission. The interval of three days is 
clearly insufficient. We would suggest that in all cases in which 
practitioners wish to file material papers, an interval of at least 
15 days might be allowed. The delay thus entailed does not 
appear to us unjustifiable in view of the manifest advantage and 
convenience thereby secured to all concerned. 

As flowing out of the proposed changes, we beg also to 
make the following suggestions for the consideration of the 
High Court. 

(1). That Lower Courts may be directed asa general rule 
to type all copies of decrees (exclusive of schedules) that may be 
furnished by them to parties. This will save the time and 
trouble of typing them for the purpose of filing in the High Court. 

(ii). That when printed copies of judgments of the Lower 
Courts and other papers are filed with the appeal or furnished 
for the purpose of admission, they need not be printed again 
after admission; to do otherwise would be a mere waste of time 

‘and money. The necessary uniformity may be secured by issuing 
departmental instructions to the lower Courts. 

(111). That for some time at least, the proposed addition to 
C. 42, r. 1, C.P.C., be tried asa part of the Appellate Side Rules 
and not of the Code. At present clients are not always in the 
habit of supplying themselves with extra certified copies of the 
Judgment of the first Court and it will take some time before 
they learn to doso. If in the meanwhile the rule is to be en- 

forced asa part of the Code, difficulties under the law of limi- 
tation are bound to arise as a‘ presentation’ of an appeal 
without the copies required may not’ be a valid presentation 
‘though under S, 12 of the Limitation Act the party would 
not be entitled to deduct the time required.for obtaining copies 
of the first Court’s Judgment. We are not unmindful of the 
fact that under the Code of 1859 a copy of the first Court’s 
judgment also had to be filed with the memorandum of special 
appeal, but in view of the practice that has been in vogue since 
the decision in Parathi Singh v. Venkataramanayyan 1, we would 
prefer to see the change enforced for a time as a rule of ‘practice’ 
before being made a’statutory requirement. 





1. (1882) I. L. R. 4 M. 419. 
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CONTEMPORARY LEG AL LITERATURE. 


Sie ‘In the Juridical Review for February, Mr. J. W. Brodie 
Innes. -points out how the land systems of England and Scotland 
while similar in origin have departed from each other owing to 
local conditions, Both had their origin in feudalism, the 
Scottish type being however somewhat nearer to the Norman 
type than the English. Feudal forms still survive in Scot- 
land though gradual developments have cleared away the complex 
ceremonial and the inordinate expense of the old feudal convey- 
ancing while in England, the whole system of-transfer by feudal 
formulas disappeared by the introduction of uses. The one 
important difference noticeable to all outside observers is that 
while England is averse.to any wide system of registration of 
titles, Scotland has adopted the system from about the 15th . 
century the difference being to some extent due to the comparative 
Insecurity in Scotland. 

Mr, W. W. Lucas continues is discussion about the, 
crown and ‘private rights. He shows by various illustrations 
how though the individual is postponed both to the crown .. 
andthe public when it is merely 2 question of priority as 
between them while possessing equal rights, private rights cannot 
be brushed aside to oblige either the crown or the public. The 
fundamental rights of the subject can only be'taken away by 
clear and unambiguous language. in statutes, the presumption 
being always against such taking away. The distinction made 
between permissive and directory powers conferred by statutes on 
corporations, between actions for injunction and damages when 
questions of notice before action arise is the result of this rule., 
Not only does the law construe statutes and common law rules 
favourably to the subject where it is necessary to protect his pro- 
prietory rights it also protects the dispositions made ‘by the 
subject. In cases however where equal claims of the crown and 
the subject are concerned, the practice of all civilised states is to 
give priority to the crown. Statutes of Limitation do not bind the 
Crown unless the Crown specially mentioned ; even Bankruptcy 
Acts would not bind. Even where the crown rights are intended to 
be affected, itis affected only to the extent to which the statute 
declares it should be. Rules of procedure and other administrative 
laws do not generally bind the Crown, The Land vena Act 
(1897) does not bind it, 
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In the Michigan Law Review for February Mr. Joseph 
L. Lewinsohn considers the extent and basis of the liability’to 
third persons of associates in defectively incorporated associa: 
. tions, The author controverts the view that they can be made liable 
on the footing of partnership; for generally speaking, the relations 
inter se of the members of an incorporated association are so 
entirely different from that of partners that it would not be 
permissible to infer the one from the absence of the other. 
Apart: from the doctrine of estoppel or the de facto doctrine, 
persons acting on behalf of defective associations may be liable 
personally on the principle of warranty of authority. Though 
the doctrine of estoppel in pais could generally have no applica- 
tion in such cases, in all cases of contract with the association 
as a corporation, an estoppel may fairly be raised against 
the other parties to the contract from denying the corporate 
character. The other doctrine the de facto doctrine prevents 
people or even the state acting with the defectively in- 
corporated companies from collaterally attacking its corporate 
character. English law does not seem to recognise this. 
doctrine and it does not rest on any principle of estoppel 
its true foundation being public policy. There is no scope for 
the application of either the doctrine of estoppel or the de facto 
doctrine where the undertaking without incorporation is prohi- 
bited. The writer is of opinion that the mere fact that the 
statute under which incorporation was sought is an unconsti- 
tutional statute cannot exclude the ‘operation of the de facto 
doctrine. 

In reviewing Mr. Barbour’s Essay on the History of contracts 
Professor Holdsworth traces the early History of Equity. 
According to the Professor, that history has 4 Stages. The first 
stage which ended in the course of the first half of the fourteenth 
century was when it was applied in and through the common 
law courts. The next stage was when the administration of 
equity passed into the hands of Ecclesiastical Chancellors, which 
ends with the beginning of the reformation. The third stage was 
when lawyers became the Chancellors and during this stage 
Equity principles were in a vague and amorphous condition, 
The last and the fourth stage began in the Ist half of the seven- 
teenth century and during this period Equity tended to „become 
less a principle or,a set of principles which assisted or supple. 


192 THE‘MADRAS ,LAW JOURNAL. (voli XXVIII 


| mented or even set aside the law in order that justice might be 
done in individual cases and more a settled system of rules which 
stipplemented: the law in certain cases and in certain defined 
ways. In contracts, the influence of equity was in fOcussing . 
attention on agreement as. the foundation of obligation which 
led the common law courts to enlarge the species of enforceable 
contracts and finally to evolve the doctrine of consideration. 
Mr. Edson Sunderland criticises the doctrine held by. ‘the 
courts in the majority of American states that the judge should - 
make no comment on the evidencé to the jury as a mischievous 
departure. from the English practice which: leads in many 
cases‘ to perverse verdicts and has always the: effect of the 
inordinately prolonging trials. ae est 


BOOK REVIEW. 

“THE MADRAS ESTATES LAND ACT by V. Ramdas, B. A., 

B. L., High Court Vakil. Price Rs. 10. Be ote 
This commentary must be specially welcome to the profession 
as thé work of one who has had unusual opportunities of realising 
‘the practical difficulties encountered in the working of the act. 
Needless to say that this Act partly by its careless drafting, largely 
also by reason of the complexity of the subject and the violent 
changes that it has introduced gives ample justification - for a 
forecast of a voluminous mags of case-law ; already it is consider- 
able. A careful commentary on the text like the present, will, it 
is hoped be able .to prevent a portion of at least ruinous 
litigation. A special feature of the work is that the correspond- 
ing provisions of the Tenancy Acts of the other provinces 
are printed in extenso under appropriate sections so as to 
enable the reader to judge’ for himself the relevancy of the deci- 
sions cited. The object of the writer is not only to aid the pro- 
fession with an up-to-date analysis of the case-law but also to 
present a critical and explanatory commentary which will aid 
the student to appreciate thescope and the principles of the Act. 
The discussions in the Legislative Council which are printed at thie 
end though taboo to the Judges who have to interpret the section 
are of considerable assistance to the practitioner. The historical 
introduction at the commencement will also be found helpful. 
We congratulate Mr. Ramdas‘on the production of a very helpful 
commentary on a difficult ‘Act:— [Copies can be had of “The 
‘Modern Printing Works,” Mount Road, Madras, | ees 
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THE INDIAN OATHS ACT by T. Rangaramanujachariar, 
B. A., B. L., High Court Vakil. 


We have no doubt that this commentary, the first of its kind . 
on the Oaths Act, will be found useful by the profession while 
the comparative history of the law relating to oaths under the 
Hindu, the Mahomedan, the Roman, the French and the English 
systems-of jurisprudence given in the introduction must specially 
appeal to students of legal history. A volume of case law has 
recently grown around Ss. 9-12 which deal with decisions by 
special oath. Whatever its use in less sceptical days, there is no 
doubt that it now serves only as a convenient short cut for judges 
who would not take the trouble of investigating the case and may 
with advantage be abolished altogether. The Hindu jurispru- 
dence never permitted oaths to come in when human evidence 
was available. 





THE LAW OF LIMITATION by K. J. Rustomsi, Barrister at 
Law. Printed at the Civil and Military Gazette Press, Lahore. 

Mitra’s standard work on Limitation is apt to make people 
fastidious and somewhat blind to the merits of the works of 
others on the same subject. But for this, the careful and 
scholarly work of Mr. Rustomji would have been the subject of 
` high encomium from the profession. Even as it is,-we have. no 
doubt it will be largely appreciated. The subject has been care- 
fully analysed and so far as we have been able to examine the case 
law has been thoroughly requisitioned. The author’s treatment’ 
of Art 142 to 148 specially calls for praise. The full but discri- 
minating citation of English authorities is a feature which will 
not fail to weigh with the practitioner, especially in the mofussil, 
The paragraph headings facilitate reference considerably. ` 


[End of Vol. XXVII] 
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=> NOTES OF INDIAN CASES. | 





=- Debi Prosad Sahi v. Dharamjit Nardyan Singh, I. L. R. 41 
C. 727. | 


We regret to see that the conflict of opinion as to the 


managing member’s' power to Sue alone is still kept up in one 
form or another. .The learned Judges here stick to the view of 
“the majority in Lala Surja Prosad v. Golab Chand 1 and hold 
that the manager of a joint family - cannot by himself maintain a 
mortgage suit, even when the mortgage is in his own name. The 
decision is based mainly on S. 85’ of the Transfer of Property 


f "Act (now. O. 34, r. 1, C. P. C.)-which the learned Judges seem 


evidently to have regarded as excluding the operation of the 
substantive law rule of ‘representation’ recognised by the Judicial 
Committee in Kishen Persad’s case 2. The last mentionéd case 
_and others of its kind are not even’ referred to in the judgment. 
There are two objections to their view. It is fairly 
open to question whether S. 85 @s such applies to the joinder 
of ‘ Plaintffs.’ It is no answerto say that on principle it is 
‘as important to secure the. joinder of all mortgagees as of 
all mortgagors, so as to avoid multiplicity of suits; for the 
general principle must be applied in the light of other well. esta- 
‘blished principles, among .them being the manager’s right of 
‘representation.’ If S. 85 is io be taken by itself, the language 
would rather seem appropriate only to the joinder of ‘defendants’ 
in view of the words “ provided that the plaintiff has notice of 
such interest.” We also think that the decision in Lala 
Surja Prosad v. Golab: Chand 1 which dealt with the non- 
joinder of a defendant cannot be extended so as to cover the 
present question. For even assuming that S. 85 applied or 
that the mortgagor was entitled to require that all persons 
interested in the mortgage right though not parties to the con- 
tract should join as plaintiffs, it does not follow that they should 


. 4 1, (1900) I. L. R. 27 C. 724 and (1901) I. L. R. 280. 517. 
TA ‘ 2. (1911)1. L. R 83 A. 873 (P. C.) 
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all have joined at the very institution, on penalty of finding the 
whole suit fail by limitation under S. 22 of the Limitation Act 
if one or some of them be broŭght on the record later on. S.° 85 
is at best a rule of procedure and does not create or extinguish 

‘rights of action ’; and if a suit isin the first instance instituted 
“by a person ga Kh under the substantive law to sue on be- 
half of the family, it cannot be.said that the suit as thus framed 
is not properly constituted so as to entitle the plaintiff to the 
relief asked for. For this purpose it can make no difference 
whether the suit relates to a simple money claim or to a mort- 
gage claim. - The other members are added not because the 
plaintiff on record has no right to the relief but only because 
e hypothesi S. 85 requires that they should also be before the 
court. S. 22 of the Limitation Act can have no application 
to such a case. 


All that was cecided in Surja Prosad’s case was 
that the decree in the imperfectly constituted suit will not bind 
the absent defendants though they might have been’ for other 
purposes ‘ represented ` by somebody on record. We venture to 
doubt if even this can be maintained at the present day. Even 
at that time Daulat Ram’s case l had decided the contrary but 
it was distinguished in argument on the ground of the non-appli- 
cation of the Transfer of Property Act to that case. The © 
decision in Sheo Shanker Ram v. Jaddou Kunwar? wherein 
the Judicial Committee have quite recently upheld the applica- 
tion of the doctrine of ‘ representation’ to mortgage suits after 
the Transfer of the Property Act shows that there is nothing 
inherent in their nature to make that rule inapplicable to them. 
True, their Lordships make the reservation that “no question 
arises under S, 85 of the Transfer of Property Act, 1882, because 
the mortgagee had no notice of the plaintiff's interests.” But 
this reservation can have little significance in the future, as, the 
words “Provided that the plaintiff has notice of such interest” have 
now been omitted in O. 34, R. 1, C. P. C. It may in conclusion 
be pointed out that the recent decision of the Madras High 
‘Court in Adaikkalan Chetti v. Subban Chetti? recognises the right 
of the mortgagee, in circumstances similar to those of the case 


1. (1887) I. L. R. 15 O. 70 (P. O.) : 
9. (1914) I. L. R. 88 A. 383. 8. (1914) 27 M. L. J. 621. 
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under notice, to maintain a suit in his own name, though. 
no reference is made to arguments based on the language of S, 
85 of the Transfer of Property Act or O. 34, R. 1, C. P. C. 


r at? 


Haricharan Saha v. Baran Khan, I. L. R., 41 C. 746. 


There can be no doubt that their Lordships’ decision repre- 
sents the true intention of the legislature, viz., that the general 
right of appeal given under O. 43, R. (1) cl. (w) against an 
order granting a review should be read subject to O. 47, R. 7; 
otherwise the enumeration of the grounds of objection will be 
purposeless. The same view was taken by the Madras High 
Court in Tholan v. Kunhi Kutty 1 and by Griffin J. (though it is 
not explicitly so stated), in Har Narain v. Umrai 2. 


Bijoy Gopal Mukerji v. Girindra Nath Mukerji, I. L. R. 
41 C. 793 (P. C.) Nachiappa Gounden v. Rangasami Gounden 
28 M. L. J. 1 (F. BJ) 


The precise significance of the observations of the Privy 
Council in the first case has been adverted to on a previous 
occasion, (26 M. L. J. Jour. p. 180). We note that in the 
second case the Full Bench have refused to ‘endorse the 
extreme views of Sadasiva Aiyar, J. and two of the learned 
Judges hold relying in large measure on the P. C. case that the 
consent of reversioners (if given bona fide) is only ‘evidence’ of 
necessity, and is not per sean absolute validation, in respect of an 
alienation by a Hindu widow. It is difficult to say that this decision 
of the Full Bench any more than its predecessors, has helped to 
put this unfortunate branch of the law on any clear and settled 
basis. Two questions arose in the case : one as to the application 
of the rule as to full blood and half blood to relations other than 
brothers, the other as to the validity of alienations by widows 
when made with the consent of the next reversioner. On the 
first question their Lordships accept the view of the Allahabad 
and the Calcutta High Courts in preference to that of the Bombay 
High Court. The arguments on one side.and the other will be 





1: (1912) 24 M. L. J. 93. 2. (1912) 10 A. L. J, 396. 
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_ found exhaustively stated in the judgments of Ranade J. in Vithal 
Rao v. Rama Raoland of Mookerjee J. in Sham Singh v. 
Kishun Sahai 2. The main argument of Mr. Justice Ranade 
for holding the view that the preference by reason of full blood 
is confined to brothers and their sons is that Pratyasatti may be 
“ of different kinds and there is no indication in the Mitakshara 
that the rule is intended to.be applied to relations other than 
brothers and brother’s sons and to so extend the rule is an 
objectionable Upalakshana application. This is, we respectfully 
think with Mr, Justice Mookerjee looking at Mitakshara through 
Nilakanta’s eyes which though legitimate enough in a case from 
Bombay cannot justify the understanding of the rule in the same 
sense in Madras. The natural reading of the Mitakshara taken | 
along with the Madana Parijata seems to require the contrary 
conclusion whether the application is a case of Upalakshana as 
the learned Judges in the case put it or Upadesa as Mr. Justice 
Mookerjee puts it. | 

As regards the other question, it would have been much 
more satisfactory if a Bench of five judges had considered the 
question. As it is, it could hardly be said that we have advanced 
much beyond the case in Rangappa Naikv. Kamti Naik 8; on the 
other hand, we should think a further element of doubt has been 
introduced. . For instance, the learned Chief Justice holds that 
even partial alienation with the consent of the next reversioner is 
good while the other two Judges hold that the consent of the 
reversioners in such a case is only evidence of necessity and can 
be rebutted’ by proof contra. Again the Chief Justice and 
Kumaraswamy Sastry J. apparently hold that a reversioner may 
ratify an alienation in advance t. e., before the reversion falls in 
though it is not clear why if that was their Lordships’ view, 
the point of estoppel should have been laboured. This 
is an aspect of the case which we have no doubt will give rise 
to further discussions and differences. Then again as to whether . 
‘a gift could be validated by consent, the view of Mr. Justice 
Seshagiri Aiyar seems to be clear: but the view of the other two 
Judges is not quite so clear. Two of their Lordships ‘have tried ; 


ee 


1, (1899) I. L. R. 24 Bom. 317, 2. (1907) 6 €. L. J. 190. 
3. (1907) I. L. R. 81 M. 366 s. c. 18 M. L. J. 809. 
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to clear the misconception that has arisen from some observations 
of Mr. Justice Sankaran Nair that asurrender is valid ifthe 
widow surrenders her entire’ estate in the property surfendered,. 
But as the opinion is not that of a Full Bench, the misconception 
will remain. Nor again, can it be said that the way in which two 
of the learned Judges have disposed- of the argument of surrender 
and regrant, however SANDI, finally aSp Ores of the matter 
in this Court. 


Vengala Vonkayya v. Thallam Venkatramiah : 28 Mes): 58. 


We have no doubt that the attempt of their Lordships in 
this case to ameliorate the law or rather to bring it in a line 
with the progressive conditions of the time is wholly legitimate 
and can have nothing but praise. Wherever the application of 
the law is dependent on social practices we think it is the 
legitimate function of the court instead of slavishly adhering to 
precedents to note the changes that have taken place and to 
modify the conclusions ‘accordingly. Caste is essentially -a 
matter of social practice and what at one time might be 
considered objectionable might at another time, be regarded as | 
indifferent or even wholly praiseworthy and if in this case 
their Lordships had refused to heed the changed conditions 
and felt themselves bound to apply the decision passed 
thirty years ago, one should have thought that the Court 
was abdicating one of its legitimate functions out of ‘respect for 
precedents. | 


Kanhaiya Lal v. Tirbeni Sahai :—LL.R. 36 All. 532 (F. B.) 


l While correctly holding that a final decision in the case after 
a , remand does not preclude the-hearing of an appeal from the 
order of remand, inconsistently the Allahabad -High Court, was 
also holding that the passing. of the final decree. -made the 
appeal from the -prcliminary_ decree_abortive. _This_case sets 
the matter right and thus the law is brought into harmony with 
that in Madras, Signs of changé are not wanting even in 
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Calcutta, See Abdul Jalil v. Amarchandkhan 1.~ The subject 
is elaborately dealt witb and all the arguments in support ot the 
position finally taken by the Allahabad High Court are -stated in 
Lakshmi v. Marudevi 2, l 


J 
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Venugopala Naidu v. Ramanadhan Chetty, I. L. R, 37 M. 458. 


If the view taken by the Bombay Judges of the meaning of 
the term Avyavabaharika in Durbarkhachar v. Khachar Karsur 8, 
errs by being too liberal in favour of the sons we are afraid on 
the other hand that the view of Mr. Justice. Sadasiva Aiyar in 
this case errs by being too liberal in favour of the creditor. Infact 
on the view of his Lordship, such debts would not be enforcible 
against the contractor of the debt himself. “ Repugnant to good 
morals” would seem to be a better equivalent-if one understood 
“morals” in a wide sense, as usage. On this matter the view of 
Misra approved by Jagannatha is pertinent. “ That debt” he 
says ““ which is contracted for some civil purpose consistent with 
the prescriptive usages of good men must be paid by the sons - 
and the rest, but if it bé the reverse it need not be discharged.” 
‘Colebrooke’s Digest Vol: i, p. 211. Consistently with this view 
Jagannatha thinks that. the rule against liability for drink is 
restricted to persons not authorised to drink and drinks taken for 
unauthorised purposes. Some thought that even a debt contracted 
for the sake of wearing delicate apparel need not be paid but 
Jagannatha thinks otherwise. Arguing on the lines of Jagannatha 
it may be that a Brahmin sonneed npt pay the butcher’s bills of his 
father though the British Courts might well enforce them against 
the father. In the Viramitrodaya, debts for spirituous liquors 
game &c., are taken as instances of Avyavaharika debts. The 
word “ debt ” is to be understood in a, wider sense than that in 
which it is generally used in Yajnavalkya ‘if liabilities for civil 
wrongs are sought to be included’within the -scope of the rule. 
Jagannatha’s view is that such an extension is permissible and 
impliedly recognised by putting Danda, and Sulka with debts 
proper. Father’s duty to make reparation which is sought 
ere nee 
: + 4, (1918) 180, L. J. 298. | 2. (1911) LL. R. 87M. 28. 
B, (1908) 32 B, 848, . i. 
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to be made the basis of the son’s liability in 16 M. 99 exists no 
less in the case of crimes and would necessitaté' the conclusion 
that the view, that the son isnot liable in the. latter classes - of 
cases is wrang. The best way in which thecases:can.be reconciled 
is to take. the basis of the rule to be that the:son-is not to:be liable 
“for anything that the father; judging his conduct by the ordinary 
‘standard of social propriety, should. not have done, ; This. would 
leave the son liable in all cases of mistaken: judgment. It | 
avould also leaye his liability intact in. cases in which the fathér was 
in the first instance liable.in a manner to atiract the son’s liability 
though owing to some supervenient circumstance, his conduct 
becomes improper or criminal. Tirumalayappa: Mudalir v. 
Veerabudra 1,. Kanemar ` Venkappaya yv. Krishnachariya-* 
Gurunatham Chetty v. Raghavalu Chetty 3, °.. one 


Ryaderman Kutti v. Syed Ali, I. L. R. 37 M. 514. 


After an elaborate review of the case law and the 
original authorities, Mr. Justice Abdar Rahim -points out 
the exact limits within which a de facto guardian is recognised 
under the Mahomedan Law. While it is wrong on the 
oneside to say that a de facto guardian is not recognised 
at all by the Mahomedan Law as the dictum of Mr. Ameer 
Ali in Makedin v. Sheik Ahmad Añ £, might lead one: to 
suppose his powers are of a very much more limited character 
than under the Hindu Law. Alienationseffected by him will be 
upheld in cases of urgent and imperative necessity, no distinction 
‘being made in this matter between moveables and immoveables. ` 
He may also do acts which from their nature must necessarily 
be beneficial to the minor. In either class‘of cases, there is no 
substantial difference between the powersofsuch a person. and those 
of a lawful guardian, No other power which a lawful guardian 
can exercise is within the competenceofade facto guardian. As his. 
Lordship rightly points out, it is impassible io see how a man 


1. (1909) 19 M. L. J. 759. 2. (907) 31 M. 162. 
8. (1908) 8} M. 472... 4.. (1914) M. W. N. 188 (P;0.) 
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who chooses to buy a minor’s property from a person whom he 


must'know has no power to deal with the property can invoke any 


„principles of justice and good conscience to support. the tran- 


‘saction though - nodoubt such considerations may.be a ground 
for the -Court: to direct restitution of the advantages derived as.a 
‘condition of restoring the property. It is hardly necessary to point 
‘out in view of the scant recognition given to de facto guardians by 
she Mahomedan Law, that there would be rio scope for the appli- 
cation of the doctrine of bona fide inquiry as to necessity -which 
figutes sò largely in cases coming under the Hindu Law... Even 
under that system, we are glad that a-healthy check has been 
recently given to. uridue application .of the rule as to de 


- facto. —— by the decision in Thayammal v. Kuppanna 
Goundan 1 , a, | 
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NOTES OF INDIAN CASES. 


Kakerla Chikkama v. Kakerla Punnamma, 28 M. L. J. 72. 


We have no doubt that the conclusion arrived at in this 
case is perfectly right though we are not quite-so sure that the 
reasons given are equally sound ;at any rate the rule as to the 
preferential right of the senior widow to adopt requires to be 
carefully delimited. One of the objections urged against the 
junior widow’s right to adopt apart from the senior widow 
namely the divesting of the elder widow’s estate without her 
_ consent, would if pressed logically be also fatal to the senior 
widow’s right. It is idle to refer at this time of the day, to the 
views of Strange as to the rights of the senior widow when the 
junior widow’s right to partition is clearly recognised. Again not- 
withstanding the senior widow's superior position religiously 
(this argument would not hold good except with regard to the 
first married wife) it is open to the husband to associate with 
himself only the junior widow in the act of adoption or authorise 
her to make the adoption after his death without reference to 
the senior widow Anna Purni Nachiar y. Forbes 1. Some caution 
also seems to be necessary in applying the Bombay authorities as 
the widow’s duty to make an adoption is not so highly regarded in 
the south as in Bombay. The theory as to the duty to adopt, 
if strictly applied should authorise the younger widow to adopt if 
the senior unreasonably refuses to adopt. It is a strong thing to 
divest a person’s estate without his or her consent; the injustice 
of it has been so much felt that limitations have been laid on the 
power of the widow to adopt when the adoption has that a 
result. On the whole it would have been much more satisfac- 
tory that the rule had been laid down that neither widow could 
adopt without the consent of the other, There might be some 
justification for the recognition of the superior right of the senior 
widow where the widows are undivided. At least there is the 
analogy to goby, of the father’s power to consent to an adoption. 
But to permit a widow to divest her co-widow’s estate when there 
has been a complete division, for the matter of that it may be, 
so as to preclude survivorship would be in the highest degree 
anomalous. The limitations on the widow’s exercise of the power 

(1899) I. L. R. 28. M. 1. 
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to adopt are as pointed out recently by Mr. Justice Sheshagiri 
Aiyar, not based on the shastraic injunctions but are purely 
creatures of judge made law based on considerations of public 
policy. Sri Madan Mohana Ananga Bheema Deo v. Sri 
‘ Purushottama Ananga Bheema Deo t. In the case of total 
partition, it may be possible to avoid hardship by applying 
the rule laid down in Sreeramulu v. Kristamma ? as to the effect 
of adoption on alienations before adoption, But in cases of 
ordinary partition the hardship will remain. The superior 
authority of the senior widow in theory for ceremonial purposes 
is hardly a sufficient justification for permitting the hardship. 


amai 


Jagannatha Bhupathi Deo v. Appalaswamy, 28 M. L. J. 75. 

We have quite a literature on the subject of Abwabs in 
-Bengal but we have not had anything at all like it under the Rent 
Recovery Act except occasionally very mild discussions about the 
voluntary character of certain payments. Having regard to the 
definition of rent and the prohibition contained in S. 143 against 
the collection of anything in addition to rent (mark the difference 
of language between S. 5 of the Kent Recovery Act where the 
prohibition is against the collection of anything in excess of rent 
or authorised charge specified in the patta), we are sure soon to 
have something of the kind here too. In this case, the provision 
was for the payment of Sankranthi mamool. Their Lordships had 
no difficulty in showing that it was not a part of rent ; and that 
position conceded, the conclusion necessarily followed that it 
could not be claimed. Rent as defined by the act includes only 
(i) what is payable to the. landholder for the occupation of the 
land in his estate for the purpose of agriculture (ii) charge for 
water (iii) tax, cess or fee payable by a ryot as such in addition 
to rent according to law or usage having the force of law. As 
the definition stands at present, it is extremely doubtful if even 
temple or Karnams’ merais can be recovered. It could hardly be 
said that these payments are made by reason of any usage 
having the force of law ef. Ramasami v. Appavu 8, Objec- 
tion on the ground that particular fees are voluntary and 
therefore their payment cannot be enforced would be equally 
available under the new Act. 


eR ne nS CC EEE 
` 1, (1914) 27 M. L. J. 308." > 3, (1902) 26 M. 148. 
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NOTES OF INDIAN CASES. ` 
Muhammad Najib Ullah v. Jai Narain: I. L. R. 36 A. 529. 


Their Lordships apparently overlooked the fact that the 
'- case was one governed by the new Code or their Lordships need ` 
not have felt themselves bound by the Full ‘Bench Judgment in 
Munnah Singh v. Gajadhar Singh 1, agafnst the inclination. 
of their opinion. The new Code his introduced so many changes. . 
in the language. and the arrangement of the sections that Mr. 
Justice Napier thought in Mohideen Ibrahim v. Mahomed Mura 
Levai 2, that by. reason of those changes, an action’ will not 
“lie under the new Code for the refund of purchase money. 

His Lordship’s reasoning is open to the criticism in that it 
overlooks the fact that the observations of the Privy Council, in . - 
Dorat Ali Khan v. The Executors of Khajee Mohiuddin 3, were 
based on the execution law of the time, under which what used 
to be sold was only the right, title-and interest of the judgment- 

, debtor and that they have no absolute validity: It may be legiti- 
mately argued that the execution lawas enacted in the present Civil 

“^ Procedure Code'does imply a warranty of title and will justify an 
- action not on the statute but for money had to the use of the -plain- 
tiff or for failure of an existing consideration. Hannuman Kamat 

' vy. Hanuman Mandir t+. Itis difficult to see why a judgment- 
debtor for instance who has taken over the balance of the proceeds 
of sale or a decree-holder who is bound to give the correct infotma- 
“tion as to title but has failed to do so should retain the purchase 
money as against an innocent auction-purchaser. The limits of such 

“an action may not be co-terminous with the statutory action 
contemplated by theold section 315 C. P.C. Any way this 
aspect of the case does not seem to have been considered in the 

' 23 M. L. J. case. 


t 


` 1. (1888) I. L. R. 6 All 577. ' > 2, (1918) 28 M. L. J. 487. | 
3. (1878) I. L R. 80,806. 7 £ , (IP09 IVL. R. 370.78. 
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Chuni Bibi v. Basanti Bibi: I. L: R. 36 All. 537, 


In this case, an elaborate attempt is made by Mr. Justice 
Chamier to reconcile the various Indian cases on the question of 
the admissibility of parol evidence to contradict or vary the 
price mentioned in sale deeds, as between themselves and with 
S. 92 of the Evidence Act, though the result cannot be said 
to be wholly satisfactory. It may be conceded that when the 
validity of a grant is impeached, it is open to the other ‘side 
to support it, by showing the real nature of the transaction, 
For instance when.a sale is attacked as nominal because the’ 
price mentioned in ‘the sale deed was never paid, it is open to 
the defendant to show that thé price was never intended to be 
paid, the transaction being really a gift. But the question is 
whether this principle had any bearing on the case in hand. The 
plaintiff did not impeach the sale or seek in any. wise to vary 
its terms. All that he said was that the price acknowledged 
in the document as received was really not paid in full and 
that he was entitled to recover the balance. It could not 
be the law that whenever any transaction is impeached the 
terms of any ‘other transaction which has a bearing’ on it 
may be contradicted or varied. At any rate, there is nothing to 
justify such a conclusion in the Privy Council decision in Shah 
Mukhim Lal v. Babu Srikishen Singh 1, or inthe Evidence Act. 
Apparently his Lordship was very much exercised by the 
decision in 25 M. L. J. 602 and in order to reconcile it with the 
decision of the Privy Council in 33 All. 340, felt bound to lay 
down the law in the terms he did; for to support the decision in 
the case, the decision of the Privy Council in the 33 Allahabad 
case was sufficient authority. Frankly the decision in 25 M. L. J. 
602 can be supported neither on English nor on Indian authori- 
‘ties. In the Privy’ Council case, the action was for possession 
on the footing that the sale was nominal, and in the alternative, 
for the purchase money. The High Court found that the sale 
was real and arguing as the judges in the Madras Law Journal 
case do held that price being an essential term of every transac- 
tion of sale, it was not open to the defendant to show that 
it was not intended to be paid. The Privy Council dis- 
agreed with this view and sent the case back to the High 
Court. Even under the English law, the superior sanctity of 


1. (1869) 2 M. I. A. 157. 
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‘deeds notwithstanding; it is always. open to the parties to show 

. thdt:a:deed has’ some consideration in addition to the one 
appearing ‘on the face of it, Frith v. Frith 1, Leifchild’s case 2, 

‘Llanelly' Ry. and Dock Co. v. L: and N. W. Ry. Co. 3. The 

real basis of the decision‘of the Privy Council- is ‘as pointed 
‘out by Miller and Sundara Aiyar, JJ. in Challa Venkata Reddi 

‘vy. Devabaktu 4, this: namely, consideration is not a term of 
the grant within the meaning of S. 92 and it can‘ be shown to be 
‘other than that appéaring on the document. Price is a condition 

-of a valid sale but is not a term of it (cf. the definition of agree- 
‘ment in S. 2 of the Contract Act). It is a term of the contract of 
‘sale-but not of sale itself. ‘The terms of the contract of sale if 
„embodied in the document of sale are embodied ay Dy way of 
‘récital and can be shown to be wrong. gh, ' 





Beni Ram v. Ram Chander: I. L. R, 36 A. 560. 

After the definite pronouncement ofthe Privy Council in 
Swaminathan Chetty v. Palamiappa Chetty.5, no other conclu- 
-sion was poésible and it may also be safely said that.the decision 
in 29.All. 256 can no longer be considered good law. 





Sethna v. Hemingway, I. L. R. 38 B. 618. 


: °> The view taken by the appellate Court, of the. real nature of 
the transaction seems so natural and reasonable that ‘one wonders 
why the learned Judge of first instance should have held otherwise. 
„A person who has deposited money with a bank asks the bank to 
“pay the amount to his nephew, the deposit having matured.. If the 
nephew had received the amount in cash, there should have been 
an end of the miatter and no question of ‘assignment in writing’ 
“would arise. Why should it make any difference that.the nephew, 
.instead of taking cash, asks the bank to treat is as a new deposit 
on. his-own account ? It would of course be otherwise if the bank 
fae not undertaken. to be directly liable to ead nephew. 


——e 


Tayaballar’ Gulam Husein v. Atmaram Sakharam, ILL. R. 
38 B. 631. : 
l We have serious doubts as to the correctness of this decision. 
A garnishee appeared before the executing court and éontended 
„1. (1906) A. ©. 254. 2. L. R. 1 Eq., 281: 
"3. (1878) L. R. 8 Oh. 942, | 4. (1914):1 M. W. N. 164. 
5. (1914) A. 0.618. 
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that nothing was due from him to the :judgment-debtor because 
“of certain items which he claimed to set off against the debt 
‘attached. The.report-does not ‘show the details of the court's 
order but we'are told‘that the.debt (as attached) was: ordered to 
‘be sold. It was purchased by the decree-holder himself who 
‘brought’ the present suit .for the money.’ The question was 
whether or not, the set-off could be pleaded in the suit. The 
availability of such a plea.to.a garnishee is’recognised by the 
learned- judges on the authority of Tapp v. Jones 1 [see also 
_Sampson v. Seaton Ry. Co. 2). But, in the particulur case, 
‘the -plea is held to be precluded by the failure. of the 
,garnishee: to bring a suit, under S. 283 of the Code of 
11882, to set aside the order of the execution court. Two 
points arise for consideration. One is whether the procedure under 
the claim sections is applicable in respect of ‘debts’ attached 
` and the other is, assuming the sections to-apply, what 1s the 
‘nature of the enquiry and orders under those sections, when the 
“subject matter of the attachment is a debt. On the first point, 
‘we may accept the view taken by a Full Bench of the Madras 
High Court in Chidambara Patter v. Ramasami Patter 3; 
and this puts cases like Mussamut Rambuthy Koer v. Kamessur 
Pershad 4, and Harilal v. Abhesang 5, out of the way, We 
tmay however point out in passing that the distinction suggested 
ñin the case under notice between orders under S. 246 of Act 
VIII of 1859 and S. 283 of Act XIV of 1882, as regards 
“their ‘finality’ does not seem to be well founded (see Setti- 
i “appan v. Sarat Singh ®. With reference to the second of 
“the above points, the learned Judges found their conclusion on 
the argument thatif the item to the credit of the judgment-debtor 
‘is ‘cancelled by another debt due by the judgment-debtor to the 
garnishee,’ the credit item is not liable to attachment. Whether 
‘this be so or not (as to which see Stumore v. Campbell & Co. T), 
it seems to us that the question of ‘set off? does not properly fall 
within the scope of the claim proceedings ; for those proceedings | 
contemplate the claimant or objector showing that at the date of 
the attachment ‘he had some interest in or was possessed of the 


Rr ee eg oe 
( 1, (1875) L. R. 10 Q. B. 591. ' . 2, (1874) Ibid 28. 
-—-g, (1909) EL. R. 2T M. 67. i 4. (1874) 22 W. R. 36. 
(1880) I. L. R. 4 B. 328. 6. (1866) 3 M. H. C. R. 220. 


7T. L. R. (1892) 1 Q. B. 814. 


PART X.] THE MADRAS LAW JOURNAL. “1 


property attached: ` The“facts of ‘the'?7' Madras case. did “raise 
‘a-“claim’ as meant’ ‘by “these? sections, “But how -cañ “their 
language “cover a “plea. of “set off?’ Or, to: taka: a - stronger 
case, suppose ‘the: ‘garnishee denies the alleged debt-or pleads 
that only a smaller amount ‘is .due, ‘The executing. court 
cannot ‘try the matter as in a regular ‘suit between -creditor ‘and 
‘debtor; suppose, that Court, on-a summary enquiry, ‘considers 
‘the debt to be due as alleged by the attaching creditor atid 
-directs it'to be sold, it is hard to see what there is in any -of the 
Claim_sections to. preclude the-débtor from pleading in answer ‘to 
‘the-ultimate ‘suit by the auction purchaser, thatthe dlleged‘debt 
as not due or ‘that only a smaller ‘amount is due. The claim pro- 
ceedings are concerned only with‘the question of ‘possession’ ‘by or 
in trust for the judgment-debtor (see cases ‘collected in Satkari 
Mandal v. Thiriha Narain) and not withthe quantum of the 
yudgment-debtor’s ‘interest’ (except in the -case‘of mortgages or 
charges specifically provided for in `O; ‘21, R; 62-~Section 282 cf 
the Code of 1882). If, as‘under‘the English Rules (0245,R, 
s. €.) or the original side practice (O. 20 of the Madras Rules), 
the executing court could itself** order execution: to issue ‘against 
the garnishee for the amount due by him’ and, if he disputes 
‘his liability,- “order. that. any issué ‘or question: necessary for ; 
determining- bis liability be tried &c.,’ “the matter: may ‘stand 
on a--different footing. But that ‘is ‘not’ the: ‘scheme of the 
Code’. (see Siriah v. Mukhanachary 2). - The observations’ relied 
. on from Vinall v. De Pass 8, do mot carry ‘us any further, ‘`The 
debt.: may: be" ‘regarded “as ‘property ‘in the: ‘Possession | ‘of the 
garnishee ‘in ‘trust for the judginent-debtox’, but ‘the ékectitifig 
couttis‘not authorised fotdeċide ` finally ‘all: questions by-way ‘of 
_ defence or sét ‘off’ that: may e arise in d- suit: between creditor’ and: 
debtor. ~ ee Do & . P2655 pee a a ee i Mee of 
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-‘The-application, to these.cases, of the: EN of des 
like those in. Mayer v, “Harding 4, 1 seems‘to™ us open tto: ques- 
tion, «The plaintiff had:three:years to gue and duringthat period 
he:might have: appiica a 2 time for the conciliator's:certificate. 
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If he waits for a long time and applies:at a ‘time when, but for 
the deduction allowed by S. 48 of the Dekhan Agriculturist’s 
:, Relief Act, the action instituted after the réceipt of the certificate 
-:would-be barred, it does not lie in his mouth to say that it was 
' it impossible’ for hini to sue within the period of limitation. The 
‘Queen v, Justices of Surrey 1, which is only an illustration of the 
‘rulé of reasonable constriction held that an appeal: to the ‘ next 
igéssions’ meant an appeal tothe next practicable sessions, after 
‘allowing to the party ‘a reasonable time to allow of his consider- 
‘ing whether he shal! appeal.’ The decision under notice seeks to 
‘rédd ‘into the Limitation Act an exception or extension on-the 
-ground of ‘impossibility’ or unavoidable necessity. We doubt 
-if this is-permissible. Treating the abolition of the conciliation 
_ system as tantamount to a ‘repeal’ of the sections relating there- 
“to. in the Agriculturists Relief Act, a safér basis for the decision 
‘would: „perhaps be furnished by the analogy of the ‘rule relating 
‘to: ‘the ‘ retrospective operation’ of ‘laws abolishing exemp- 
tions &c., at one time allowed by. Statutes of Limitation. 
ej ndah | Yejbalhendas v. Bai Saraswatibai, I. L. R. 38 . 
:B. 097... = r eo g 
We. cannot help: thinking that the decision in this case rests 
‘on an unwarranted extension of the rule as to ‘dominant’ or 
‘primary intention well-known in connection with the construction 
of ‘class’ gifts) The will provided for the daughter’s son (if 
born) taking the property, and ‘in case the datghtér may not 
‘have sons, for certain cousins of the testator taking it ‘after the 
‘daughter’ s death.’ The daughter’s son was born after the testa- 
‘tor’s death and so could not take under the will. The question 
arose as to the operation of :the devise in favour of the cousins. 
After referring to “the dominant intention of the testator........: 
to give the whole of his property to his grandson’ and to its 
failure because of there being-no grandson alive at the time of 
his death, the learned Judges--say “‘ Failing this, it is. equally 
clear that his dominant: intention: was to retain: his estate in his 
own family i. 6. in the hands of his cousins: : To the best ofhis 
ability he appears to us to - have ana guarded against the 
effect .of there being an intestacy. ;’ ' -and they seek to reinforce 
their sc here Py i on what they consider the, clear eee 


(1880) L. R. 6 Q. B. D. 100. At 
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" not actually expressed i intention of the testator in another contin- 

_gency. The view taken by the learned Judges ignores one of the 

principles laid.down and applied in the Tagore case viz., that the 
“true mode of construing‘a will is to determine, whether, assuming 
‘the limitations mentioned therein to take effect, the ‘particular 
. interest claimed is in the circumstances conferred by it. The 

failure of the prior bequest because of a rule of law does not 
r warrant, a forced construction of the language employed ; and we 

venture to think that this is no question. of ‘technical accuracy’. 

` The fact of the testator having been anxious.to avoid an intestacy 
is beside the question. i | 


Sayad Mir Gazi v. Miya Ali, I. L. R. 38 B. 703. 

._ The decisian seems to us unexceptionable ; . nor is it ‘incon- 
“sistent with the view taken by a Full Bench of the Madras High 
Court in Pydih Venkatachalapati V. Muthu Venkatachalapati 1, 
‘In both. cases the transaction intended was no doubt a mortgage 
but in the Bombay case the ostensible sale deed was sought to be 
__ qualified by a regular’ ‘agreement. of re-sale (though unregistered) , 
whereas i in the Madras case this was attempted to be done by a 
“mere letter. The obvious difference is that even on foot of the 
“sale- deed, the properiy could be got back by the mortgagor in 
enforcement of the agreement to re-sell (which did not require 
registration) but the letter could not furnish a cause of action by 
itself and had perforce to be used only to qualify Ki registered 
“sale-deed, and this the law would not allow. 

j 1 

Siddappa v. Ninganganda, I. L. R. 38 B. 724 

There is much to be said in favour of the plea of. stare ` 
„decisis urged in the casé, but. we ‘cannot help thinking that, the 
„decision seeks to perpetuate an error.. The argument that the 
-decision in Rayappa v. Appanna 2 has not been affected by the 
Jater cases seems to us very weak. - If the learned’ Judges-would 
be bold enough-to assert:and to. act on the view that the principle 
‘ofthe ‘termination’ ef a widow's power of adoption on the vesting 
ofthe estate in another heir, has no foundation.in the Hindu Law 
texts? that ‘would’ be <a different matter.. But, if the rules 
developed from the ‘principles enunciated in. Chandrabulle’s 
‘éusé 8, are tobe ss as binding,.the force of .Mr. Mayne’s 


(1914) wM TI J-l (1898) I.L.R. 23 B. 327. 
i (1966) 10 M. I, Fa 979, 
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‘criticism on the Bombay decisions cannot be denied ; and this-is 
‘what ‘was pointed out in-‘Ramkrishna-v. Shamrao-1, and Datto v. 
Pandurang, In the view that on ;such vesting the widow’ S 
„power to adopt is at an end, nothing.tarns on the distinction that 
- under the Bombay law, no authority -from the husband or. the 
-consent of sapindas is .necessary- to- -enable me widow to make;an 
oe eee ter 


; -Rajani Kanta’ Das K2 “Kali Pr Prasanna Mukerjee, L L. R. “l 
' C. 809. 
- The view here taken is no: - doubt j in accordanice with a Toke 
line of authorities and it is also a well established principle that 
in matters of procedure, uniformity of. practice-is.even, more im- 
‘portant than the soundness or otherwise of the. prevailing view. . 
. But it cannot be denied that- the rule upheld in the case under 
, notice entails. hardship on a party. who.has discovered new evidence 
(however material) after a second appeal has been filed. In some 
_ of the early cases the question of his right to apply to the Lower 
_ Appellate Court for.a rev@w.of its Judgment (on the evidence) 
was left open, but on the language of the sections of the Code, 
„such application seems impossible. The Bombay High Court 
¿sought to minimise the hardship by holding that during the 
„pendency of the second appeal, the : appeal may be permitted 
"to. be withdrawn and the order admitting it may. be cancelled, 
$0 sas to enable the appellant (in a proper case) to’ “apply 
to the Lower ‘Appellate Court for, a review. of its Judg- 
ment. The correctness of this view is open to ` ‘question 
(Cf. _ the doubts “expressed ` in Pandu’ v..Devji 3) especially 
“in ‘view of the fact thatthe latet codes exchide- a review 
“when an ‘appeal has been ‘preferred’ (and not ‘admitted’ as in the 
“Code of 1859) and we venture ‘todoubt if in the other -High 
“Courts there is a well settled Sractive to. this effect:so as to induée 
‘the ‘Court to strain the’ language ‘of the ‘Code. The result: theard- 
“fore is‘that a party -who discovers! freshi evidence perhaps ‘only- A 
-dày after: presenting his ‘second ‘appeal orta question: of law,*és 
finally deprived of the remedy- by way of review on the facts.ic 
"So far-as the respondént in the second appeal is:concernegd, 
hei 15 ‘placed i in a somewhat better position by the second -clause 
‘of! rule (1) in O. 47, ashe is allowed the privilege of applying. for 


(1909) 1. L. -R: 36'B, 526. : (1908) I. In R. 82,B. 499. 
Se tiessy ÈL.R. TB. 987. 
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“a review, in so far as the lower court’s judgment is against him, 
notwithstanding the pendency of ‘the appeal, But ‘it will be a 
curious question, ‘when it arises, whether. this right will survive 
the disposal of the second appeal. whether under O. 41, 
R. 11 or on the merits. The difficulty will then arise from | 
the fact that after the decision of the High Court (though jit 
related only to a part of the original -claim in,.the suit), the 
decree in the suit can no longer be properly regarded as a decree 
of the lower appellate Court (Cf. 26 M. 91) so as to allow of 
the review application, being made to that Court. It will thus . 
be seen that on the language of the sections of the Code-the 
disposal of the second appeal by the High Court gives rise to 
consequences which it is difficult to justify by any reason in 
principle. It is not as if the denial of the remedy by way of 
reyiew in such cases is based on the larger ground of public 
policy—Interest reipublicae ut sit finis litiwm—though it may 
be productive of hardship in individual cases (cf. the practice of 
the Judicial Committee as stated in In Re Appa Rao 1). Nor can 
it even be said'to be clear as the: deliberate policy of the Code. 
All the cases put it merely as the result of the language of the 
particular section, taken with the circumstance, that it is not 
open to the High.Court in second appeal to enter into questions 
of fact. This exclusion of ‘facts’ from.the cognisance of a second 
appellate Court has been to a limited extent modified by S. 103 
of the new Code but it is scarcely possible to suggest that that 
change has any bearing on the present question. In view of the- 
almost complete unanimity of judicial opinion on the point, the 
remedy would seem to lie only in the hands of the Legislature. 


— m * 


Forbes v. Maharaj Bahadur Singh I.L.R. 41 C. 926. (P.C.) 

Some of the principles laid down and observations made in 
this case, asto the remedies ofalandholder against the tenant’s 
holding, will have an important bearing on similar- questions aris- 
__ ing.under the Madras Estates Land Act. In so far as the dis- 
_ cussion turned on the Bengal Tenancy Act their Lordships hold 
that ‘the right to. bring the holding to sale exists as long as the 
relationship of landlord and tenant exists’ and that ‘a person to 
whom certain rents are due, and who obtains a decree 


1. (1886) I. Tu. B.-10 M.-73, : 


4 


20 THE MADRAS LAW JOURNAL. [vou XXVII] 


therefor - after he has parted -with:the property in which 
the -tenancy .is situate, has no such right’. This conclusion is 
based. partly on the language of certain sections of the Bengal 
Tenancy Act, but principally -on the scheme of that legislation 
and the anomalous results to which a different view-would lead. 
Some of these considerations hold good as much in this Presidency 
as in Bengal, for instance those relating to the conflict of rights 
that must arise if the holding could be brought to sale at the in- 
stance of two independent-decree holders each claiming a first 
- charge on it. Amongst the provisions of Bengal Act VIII of 
1885, their Lordships rely-on S. 148 (h) as showing clearly ‘that 
the right to apply for the execution of a decree for arrears was 
attached to the status of the decree-holder qua ‘landlord’. There 
is no similar provision in the Madras Act and it will therefore 
be open ‘here to an assignee of a decree for rent (or to an assignee 
of the arrears, when he obtains a- decree in respect thereof) to 
apply for execution of that decree. , Will it follow from this 
difference between the two Acts that their Lordships’ conclusion 
-In the case will not govern us here ? 

Under the Madras Act, the holding can be’ brought to sale 
for rents due thereon, either (i) under Ss. 111 to 130 (without 
any decree) or (ii) in execution of a decree for arrears of rent 
(5. 132)» In respect of the first, it is clear from the language 
of the sections, (not to speak of the reason of the thing) ‘that it 
is only the ‘landholder’—meaning the person in whom the land- 
‘lord’s interests are vested at the time of the proceedings—that 
can bring the holding to sale. As to the second class of cases» 
the language of S, 77 assumes that the person instituting a suit 
under that section is the ‘landholder’ but S. 132 which makes 
the provisions of Ch. VI applicable to “the execution by a 
Revenue Court of any decree for arrears of rent” does not confine 
itself to execution at the instance of the land holder. What then 
‘is the result of a sale under it, held at the instance of a mere trans- 
feree of a rent-decree from the Jandholder? Will not S. 125 apply 
to such a sale’and what is the operation and effect in such a case 
of the first charge declared in S. 5? For the present purpose, 
the declaration of charge in S. 5 of the Madras Act is in language 
almost identical with that in S. 65'of the Bengal Act. Dealing 
with the latter, their Lordships suggest some difficult questions 
as to when the rent -becomes a first, charge, but no answer is 
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vouchsafed except in ‘the paragraph, where, after. disapproving 
of the High Court’s view .as,to the operation of.the. charge, they 
conclude that. “the charge created by, S. 65 is clearly in fayour 
of the landlord. ’ If. this is also to be the trueinterpretation. of S. 5 
of the Madras Act, ‘the charge will not of course, avail-a 
decree holder’ who is not a land-holder at the time of execution 
proceedings, for their Lordships clearly do not seem to approve 
even of the decision of the Calcutta Full Bench in Khetra Pal 
Singh’s case 1. It is not easy to say whether under the Madras 
Act the right to bring the holding to şale, in execution. of a 
decree for rent, can be held to be confined: to- the: landholder, but 
reading Ss. 4 and 5 together, it would seem. that the. first 
charge is created only.in favor of the landholder as such and 
cannot pass to.a mere assignee of the arrears of.rent, whether 
before or after decree. 


One other :question that has’ occasionally come up for 
discussion before the Indian Courts is whether the ‘ first charge’ 
can be availed of by any. and if so, what, proceedings ‘in the 
ordinary Civil Courts ; but that need not be discussed here, as the 
present Judgment of their ee throws no vee on “that 
Wan : 


Harendra Lal Roy. Chowdhuri ¢ v. . Srimati Hari Dasi Debi, 
I. L. R. 41 C. 972 (P. C.), Jambu Pershad Ve Muhamad Nawab 
Aftab Ali Khan, 19 C. W. N. 282 (P.C.) .Xeerappa Chetti v. 
Kadiresan Chetti, 26 M. L. J- 664. — 


Opinions may differ as to whether particular provisions of a 
statute are ‘directory’ or ‘mandatory’ ; but we cannot help feeling 
that there is:more difference than this, between some of the early 
pronouncements of the Judicial Committee and the more recent 
ones, in respect of the effect- of irregular:registration. Their 
Lordships’ decision in Jambu Pershad’s case and. the approval 
therein expressed of the observations in.-Jshri Prasad v, Baij- 
nath 2 will be felt in this country as bordering upon extreme 
technicality. In Veerappa Chetti v. Kadiresam Chetti 8, Benson 
and Sundara Alyar, JJ., relying on the early Privy Council Cases 
as well as the true policy of the Registration law, broadly laid 
down that ‘when a document has been accepted for registration, 


1. (1906) I. L. B. 98 C. 566... . 2. ..(1906) I. L. R. 28 A. 707, 
e i, Bus 8, (1918) 26 M. L. J. 664, . a fe 
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its moana acceptance on the ground of its having been pre- 
sented by the wrong person or to the wrong office is not a defect 
of an essential character’ We venture to doubt if this pro- 
position is ány longer tenable. In Jumbu Pershads case, the 
provisions of Ss. 32 and 33, as to the ‘person presenting’ are 
declared imperative, so that their non-observance even in some 
small detail invalidates the registration, apart from any fraud. 
The reasons by which Benson and Sundara Aiyar, JJ. (in the 
case above referred to) tried to explain away the decision in 
Majib-un-nissa v. Abdur Rahim 1, cannot avail to get over the 
Judgment in Jambu Pershad’s case; while even the case in 23 
Allahabad was recognised by the learned judges as ‘possibly’ 
departing from the broader view put forward by: Sir Barnes 
Peacock in Sah Makhan Lal Panday v. Sah Koondum Lall 2, 
As regards the place of registration, it is possible to read some 
of the observations, in Harendra Lal Roy’s case as importing 
that even apart from the hypothesis of an ‘intentional ’ inclusion 
of a ‘fictitious’ item of property with a view to give jurisdiction 
to a particular registry —which their Lordships characterise as a 
‘ fraud’on the registration law’—the mere fact that ‘no portion 
of the property is situate’ within the registry is sufficient to inva- 
lidate the registration; otherwise, they should at least have 
declared the plaintiffs’ ‘mortgage right’, in that view of the’ facts. 
A possible question of ‘estoppel’ as against the person presenting, 
‘is suggested in Veerappa Chetti’s case, but any such view is not 
easily reconcileable with the principle underlying the recent pro- 
nouncements of the Privy’ Council, viz., that it is the compliance 
with these provisions of the Registration Act that gives ‘ juris- 
diction’ to the Registering officer. Interpreted in this new spirit, 
we fear, that the Registration Act, far from fulfilling its legiti- 
mate purpose, may become a potent instrument for defeating 
justice even as the statute of Frauds in England threatened at 
one time to prove an instrument of fraud. 


1. (1910) I. L. R. 28 A. 283 (P.O) 2, (1875) L: R. 21. A. 210. 
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NOTES OF INDIAN CASES. 

Midnapore Zemindari Co. v. Hrishikesh Ghosh, I. L. R. 41 
C. 1108 (F.B). 

In this case a bench of five judges has held that the holding 
of a non-occupancy raiyat under the Bengal Tenancy Act is 
heritable. Under the scheme of the Madras Estates Land Act 
the non-occupancy holding is a much smaller category than 
under the Bengal Act. But in spite of this difference, some of 
the reasons which necessitated the reference to the Full Bench 
equally exist here ; some of the reasons on which the judgment 
rests will apply here also. In this Presidency, as in Bengal, the 
‘non-occupancy holding’ of the kind contemplated by the Act. i. e., 
with restricted power of ejectment in the landholder and exten- ` 
sive rights of improvement in the ryot and the right to demand 
occupancy rights on certain terms, was unknown before the 
statute and its incidents cannot therefore be sought in the pre- 
existing law. Again the Madras Act, like its prototype, declares 
the heritability of ‘occupancy rights’ (S. 10) but says nothing 
whatever as to non-occupancy holdings. There can be little 
doubt nevertheless, that the Madras legislature contemplated 
that non-occupancy holdings also should be heritable. 





Gopeshwar Pal v. Jiban Chandra, I. L. R. 41 C. 1125 (F.B.) 

But for the view taken by one of the referring judges on the 
strength of one or two earlier decisions, we should have thought 
there was little room for difference of opinion on the question 
arising in the case. Where a new Act comes into force imme- 
diately, it is well established thet rules of limitation prescribed 
therein cannot be applied to the extent of ‘extinguishing’ on that 
very day rights of action that subsisted at the time, under the 
pre-existing law. The solution of the question is attended with 
greater difficulty where a certain interval whether short or long 
is allowed between the passing of the Act and its coming into 
force—as to which see the authorities discussed in Ramakrishna 
Chetti v. Subbaraya Aiyar1. Soni Ram v. Kanhaiya Lal 2 
throws little light on the question, in either aspect. 


Raja Kumara Venkata Perumal Raju v. Ramudu, 28 M.L.J. 81. 

This decision reveals in a strong light the careless drafting 

of the Estates Land Act but on the whole we think that the 
1. (1912) 24 M. L. J. 54, 2. (1928) I. L. R. 35 A. 227 (P.O) 
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majority have taken the right view as to the meaning of the 
section. The point that’arose in the case was whether a con- 
tract to pay a higher rent by reason of an improvement- at the 
expense of the tenant entered into before the act, (the improve- 
ment also being one effected before the act) could, be enforced 
having regard to S. 13, cl. (3) of the Act. Mr. Justice Sadasiva 
Aiyar was of opinion that as these rights were not expressly 
reserved by the act they were lost while Mr. Justice Napier 
thought on the language of the section that it had reference only 
to future improvements and that arrangements with respect to 
past improvements were unaffected. Mr. Justice Kumaraswami 
„Sastri while agreeing with Napier J. that the section refers only 
to future improvements seems to put the case also on the broader 
ground that in the absence of express words the section cannot 
be given a retrospective effect so as to affect prior contracts 
specially having reference to sections. which expressly provide 
for cases where contracts whether prior to the act or after are 
intended to be affected. 


The bearing of the collocation of usage sad contract in the 
section is not considered i in any of the judgments but it certainly. 
would be curious if the operation of the two should differ. As the 
law stood atthe time of the passing of the Act, the landlord was 
entitled to enhanced rent though the improvement was one © 
effected by the tenant in the following cases (i) where ‘the reat 
. was payable in kind according to the “ waram > 31 Mad. 19. (ii) 
Even when the rent was payable in money he was entitled ‘to 
such rent by usage provided the improyement was effected before 
the Revenue Recovery Act. If the view of Mr. Justice Sadasiva 
Aiyar is right and the section applies to improvements effected 
before the Act, in all cases of waram, the tenants, would bé 
according to crops which could be raised without the aid of 
theif improvements (Cf. 28 M. L. J. 300) and.in, the second 
case, to allow a reduction on the ground of any ‘improvement when 
ever effected. The view of the majority would save these cases. 

The usage in so far as it is-declared illegal: by 21--Mad-.136 
cannot be revived. because of the view taken by. their Lordships 
of S. 28 as the rent payable at a higher. rate. according to the 
usage would not be rent lawfully payable.for the time being. If 
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the operation of usage “and contract should‘ be, as we think, 
similar under-the new law, it may..be difficult to support contracts 
entered into before the Act where the improvements. arè madè 
only after the Act. ‘As observed by the ‘Court of Appeal ih 
West’ v: Gwynn 1, there isa presumption against legislature 
taking away. ested rights, (here an accrued: ‘right to higher 
rent)'but there is ño such presumption in favour of the rights 
which have not actually vested. In fact, the Estates Land 
Act:should be the last Act to which-any such presumption should 
be applied. In West v: Gwynn 1, the legislature gave the 
lessees. power to assign when the landlord unreasonably refused 
to assent; to it.: The question was whether the new rule 
applied,to leases’prior to the Act. The Court of Appeal held it 
would though not to alitenations which had -already taken place. 
The analogy of the case would seem. to require the saving of con- 
tracts’ befote the -act:only to the extent of: ‘upholding accřued 
rights to ‘higher: rent: be eee a ie 


- 


Svasarla Venkata Hanumantha | Rao v. Achanna, 28, M. L. I. 123. 
ah < The decision seems to. be unquestionably -right. The 
Revenue officer is not a court and he is not; clothed with ;thé 
attributes of a court. The amount and nature of the enquiry hè 
is to make is left entirely to his-discretion: His conclusion ‘is 
presumed, to be-correct till the contrary is proved: Obviously; the 
order is not a judicial order, the proceeding is not a judicial pro- 
ceeding and the officer is nota court. -But what we have serious 
doubts about-is the jurisdiction of the High: Court- to - interfere 
with the proceeding of such officer he being neither a-Court nor 
subject, to the appellate jurisdiction of the.High Court, but the 
point was not takan. - Sn 
l Ponnammal v. Ramamirtha ‘Kiyar, 28 M. L. J.-127 (F. BOs 
“If one. followed the line of argument adopted by the. Privy 
Coi: in P.R. Saminathan v. P.. L. Palaniappa 2 -the 
language of order 2, r., 4 (5. 44 ald Code). should conclude . the 
question, . “On principle also the matter seems to. be clear. 
The action. “of gjectment was one. based on title. while the. action 
l of trespass (which in effect is the actidn for mesne profits) 
was one based on possession. While the former kind of action 
could be defeated by proof of title in another, the latter could net. 


1, (1911) 20H17 ° °° ' ° 2 (1914) L.R. 41 I. A. 142. 
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But the Fall Bench has hardly set at rest the controversy in one 
direction, before we have a fruitful cause for controversy in 
another direction, in respect of the claim for future mesne pro- 
fits. It is said that by reason of the alteration of the language of 
Order 20, R. 12 the Full Bench decision in Kuppuswami Iyer v. 
Venkatarama Iyer! is no longer authority andja claim for future 
mesne profits claimed in the plaint is barred if not granted by the 
decree. Ramaswami Iyer v. Sriranga Raja Iyengar 2. 


The decision grounds itself not on‘order 2, r. 2 but on S. 11 

Any relief claimed in the plaint which is not granted by the decree 
shall be deemed to be refused. Having regard to.the Full Bench 
decision, where no relief is asked in respect of future mesne pro- 
fits in the suit for possession, the subsequent suit for such profits 
would not be barred, But even on the point actually decided, 
the case seems to be very doubtful authority. In the first place, 
there is really little difference between the language of S. 211 and 
that of order 20 r, 12. While S. 211 said “the court may. provide 
for the payment of rent or mesne profits &c.,” order 20. r. 12 says 
“the court may pass a decree for (a) possession (c) directing an 
inquiry as to (future) mesne profits”. The use of the word — 
“may” in O. 20 R, 12 like the same word in S. 211 is explica- 
ble only on the basis that the award of the relief as to future 
. mesne profits is discretionary, with the court, There being no 
completed cause of action for mesne profits at the date of the 
suit, plaintiff would not be entitled to insist upon its being 
granted to him apart from order 20, r. 12 which in terms con- 
fers a discretion. Right to the award of possession does not 
depend upon Order 20, r 12 but on'the general law. As such the 
word “ may ” can have reference only to the award of mesne 
profits. The argument in the Full Bench case in Kuppuswami 
Iyer v. Venkatarama Iyer that S. 211 can have réference only 
toa completed cause ‘of action applies equally to‘the naw’ code 
and the alteration of language cannot be send to affect that. This 
is not a case in which “ may” is to be read as equivalent’ to 
“shall ”- the power to grant a decree for possession being 
already in the court and not intended to be conferred by the rule. 


— ama 


1. (1905) 15 M. U.-J, 469. Q. (1914) 2 L, W. 8. 
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NOTES OF INDIAN CASES. 


Ambalavana Pandara Sannidhi v, Sreo Méenákshi Devas- 
thanam: 28 M. L. T2 


“A nicè point of limitation arose In TA case. The suit was 
by the Hukdar of a Kattalai to recover property. belonging 
to the Kattalai'from the general trustee who it. was alleged had 
wrongfully taken possession of it. The argument for the plain- 
tiff was that he being in possession of some of the properties 
belonging to the Kattalai and also discharging some of the func- 
tions of the office, and there being no question that the proceeds 
were being utilised for the purposes of the Kattalai, limitation 
did not run against him and for this position ` reliance .was 
apparently placed on the recent Privy Council ruling in Bhaiyaji 
Thakur v. Jharulu ‘Das1, That was a case where Panda's 
right to the offerings was sold and purchased by a non-Brahmin 
who could not and didnot discharge any of the duties of that 
office, and their Lordships held that the purchaser could not by 
enjoyment for over twelve years acquire the right to réceive the 
offerings. This case was distinguished on the ground that.all 
that their Lordships held was that the receipt of emoluments did 
not amount to the possession of the office. THis explanation 
seems to be right though according to the ordinary ‘under- 
standing of the term both “ duty to execute the trust ” and “the 
right to emoluments” go to make up the idea of “office” Amba- 
lavana Desigar v. Bappu Rao Jaggadup 2, (which is to some 
extent supported by the wording of art. 124, explanation) butvof 
course In association with each other, and not dissociated from 
- each other as in the Privy Council case. The case accordingly fell 
to be decided apart from that case and their Lordships referring 
to the analogy furnished by art. 144, under which partial interests 
can be acquired by adverse possession, held that the plaintift’s 
claim was barred, more than 12 years having ‘elapsed from the 
date of dispossession. For this, their -Lordships rely on the 
case in Balwant Row v. Puran Mal 8. Their Lordships do 
“not indicate the article of limitation applicable to the case; if 
it is either art. 142 or art. 144 that is held to apply, there is 
nothing to complain of but ifas the observations as to partial 


1. (1914) 27 M. L. J. 100. 2. (1899) 9 ML. J. 93. 
8. (1888) I. L. R. 6 All. t (P. Q). 
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interests would lead one to surmise, it was thought that art. 124 
would apply, the position would seem to be questionable. The 
article applies only to suits for possession of a hereditary office. 
‘It is difficult to see how the term suit for possession of here- - 
ditary office’ is‘an appropriate term to describe a suit to obtain 
recognition fora right or duty which forms but one of the. 
many duties or rights constituting the office. The analogy of 
fractional interests in land might justify the recognition of 
fractional interests in the office but not the taking the rights 
and duties of the office into pieces. Again art. 144 refers 
to “immoveable property as well as interest in immoveable 
property ” a distinction not maintained in art. 124. Even apart 
from the specific words of art. 144 the definition of immove- 

able property as understood in jurisprudence, not to speak of 
“the General Clauses Act, is sufficiently wide to include fractional 
interests. Of course this criticism does not involve the 
exclusion of all articles of limitation to the case. That would leave 
such suits to be governed by such other of the appropriate 
articles of the Limitation Act. If the suit is for the recovery of 
immoveable property, art. 142 or 144 would apply; if it is a suit 
, for moveable property art. 49 or 120 ; if it is a suit to establish 
a recurring right, art. 131 might apply. If the subject matter of 
the suit is merely a right which is not of a recurring nature, or a 
mere duty, the absence of a rule of acquisitive prescription in 
respect of them might make it impossible for a person to annex 
such right or duty to himself and in some cases might also give the 
other side a recurring right to sue as in the Privy Council case. 


Sowcar Kamruddeen Sahib v. Noor Mahomed Usman Sahib, , 
28 M. L: J. 251. 

With great respect, there is no justification at all in the 
Code for the assumption on which the whole judgment in this 
case proceeds viz., that S. 66 has the effect of conferring title 
on the benamee purchaser. The section only prohibits suit on 
the ground that the purchase was made on behalf of the plaintiff 
or on behalf of some one through whom’ the plaintiff claims. 
It does not protect the purchaser when he is the plaintiff.. Reading 
the section strictly as we are bound to do (Sce Mussumat Bahuns 
Koer v. Hala Bahooree Lall 1) the plaintiff is not prohibited 


1. (1872) 14 M. I. A. 496. 
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from showing that. the purchase is on his behalf when such. 
allegation is not the foundation of his claim, There is nothing 
against his succeeding.if he is able to prove his title some. other 
way e. g.,'a clear admission by the defendant subsequent to the 
purchase ‘which would throw the onus of disproving plaintiff’s 
title on the defendant. In that case, it could hardly be said 
that the plaintiff seeks to recover on the ground that the defend- 
ant’s purchase was benamee for him, his claim being on his 
title as admitted by the defendant. Similarly also, where the real 
purchaser has possession and ‘is dispossessed by the benamidar, 

he is entitled to be restored to possession by reason of his prior 
` possession unless the defendant can show better title. One does 
not see how in such a case ‘the section prohibits plaintiff from 
rebutting the defendant’s:case as to his title by showing its true 
nature. (See Bhishen Dayal v. Ghaziuddin 1.) The whole 
confusion is due to the observations in Monappa v. Surappa 2, 
based upon the distinction made by Sir Barnes Peacock in 
Bahuns Koer v. Bahoory, Lal 3, without adverting to the remarks 
of the-Privy Council. in appeal, 


Referring to the theory of transfer relied upon by Sir Barnes 
Peacock to justify the decisions of the Court in which the real 
purchaser was the defendant, this is what Sir Montague Smith 
says, “The mere permission to hold possession cannot alone give 
or transfer a title from the benamidar to the real owner. . The 
title must depend upon the purchase having been made 
benamee and if that be unlawful, then it ought not to be 
allowed to prevail in the cases in which the High Court agree 
that it should do so.” With respect to the other theory 
viz, of waiver of the benefit of the section he says “the Code had 
certainly not for its object to confer a benefit on fraudulent 
' benamidars. Its provisions must have been framed on grounds 
of public policy to which the doctrine of waiver is not properly 
applicable. That policy, if it .was meant to be carried to the 
extent of making such. transactions unlawful, might have been so 
declared and enacted but the Code stops short of such an enact- 
ment. Their Lordships consider: that. where the legislature has 





1. (1896) I. L. R.'28 0. 699. 2: (1858) I. L. R. 11 M. 284, 
3. . (1868). 11 W. R. 20. (F. B). l 
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estopped, - “the -courts must one So according to the Privy 
Council the only question to be considered is how far the: 
language of the . section requires you to go. ` In Bishan Dial 
v. Ghaziuddin 1, ‘the learned -Chief Justice leaves the question 
open whether it is not competent fora plaintiff to rebut the 


case of title by certificate made by the defendant in EDLY to` 
his title based.on possession. 


Lakshmi Narayana Aiyar v. Ulagammal, 28 M. L. J..256. 


That equity of redemption when it involves a right to profits 
er rent may be barred by adverse possession is laid down by the’ 
Privy Council in Khirajmal v. Daim 2. “That ıt may be barred 
even where it is unaccompanied by such right where the party 
setting up such adverse right takes actual possession, ejecting 
the party in possession, is after considerable difference of opinion, 
now laid down by a Full Bench of this Court though the other 
Courts are far from accepting that view.. But there is absolutely 
no authority that a bare equity of E E unaccompanied 
by any substantial rights, and unaccompanied by adverse posses- 
sion of the whole interest can eyer be acquired by adverse 
possession. It seems to be almost a contradiction in terms 
to speak of a right as being adversely possessed when the right i is 
incapable of being possessed, except in the sense of being owned. 


e 
m ro Ee 


wi 


Darbha Lingayya v. Darbha Kanakamma, 28 M.L.J. 260. 


But for the case in Ramawati Koer v. Manjhari Koer 8 
one should have thought the contrary view wasimpossible: The 
amount of maintenance is no doubt in the discretion of the Court 
‘but there is no authority for saying that the right also is in ‘the ` 
‘discretion of the Court. The duty to maintain—not' merely 
‘indigent or unprovided widows—but all widows whose’ deceased 
"husbands had an ‘interest in the property is laid down‘in absolute 
“terms by the Smritis and it is doubtful if merely on the texts 
“the quantum of maintenance can be affected at all by the fact of 


1. (1901) I. L. R.. 28 | ah 175. 2. (1905) I. L. R, 32 Cal. 296. 
> (1906) 470. L. J. 74, 
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their possessing Stridhanam. The only person'that can utilise 
the Stridhanam of a woman for the maintenance of the family ts 
the husband when he has no other funds ; the kinsmen are not 
so entitled Manu IX, 200 Mitakshara Chap. II, Sec. XI, -pl. 33. 
It seems curious that the kinsmen should be entitled indirectly to 
compel them to utilise their Stridhanam for purposes of mainten- 
ance though they are not directly entitled to do so e. g. if they 
chose to live with their kinsmen as they are expected to do. The 
question as to how far the woman’s stridhanam can be taken into 
account is certainly an open question and it is hoped that when 
the question arises, the Courts would notfollow Mr. Mayne’s 
dictum but carry out the plain injunction of the Smritis. 


"e ee 


Karunakara Menon v. Krishna Menon, 25 M.L.J. 262. 


It was with considerable hesitation that their Lordships came 
to the conclusion they did in this case because the judgment of 
Mr. Justice Tyabji was certaialy equitable. We cannot agree 
to the view that the relief given by O. 21, R. 89 is a concession 
to the judgment-debtor and therefore the section has to be con- 
strued very strictly against him. The purchaser takes the property 
subject to the rights of the judgment-debtor as provided for in 
O. 21, Rr. 89 and 90 and there is no hardship whatsoever because ~ 
the auction purchaser gets 5 % profit. Nor can it be said that 
the purchaser’s title has become completed because the applica- 
tion has necessarily to be made before confirmation of sale. 
Though we should refuse-to subscribe to the conventional lan- 
guage employed in cases as to the necessity of strict construction, 
we cannot of course ignore the language of the section. If the 
money previously paid in had been paid by the party applying, 
though not with the application, that “would be sufficient com> 
pliance with the section—all that the section requires being a 
deposit for the benefit of the decree-holder before the application. 
When money is paid in under O. XXI, R. 1, it can only be for | 
the benefit of the decree-holder. 


Unfortunately, in this case, the money had been paid in by 
some other judgment-debtors. The only way that the party 
applying could take the. benefit of this payment..was-by-asking 
the Court to treat it as .amount received by the decree-holder, 
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The word used is'not, it-must be noted, “accepted”. by the- decree. 
holder. Though the word used is decree-holder, it cannot be denied 
that it would include-decree-holder’s agent. If the view of Mr. 
Justice Davies in Muthia Chetty v. Orr 1 is accepted, it may be, . 
receipt by Court under O. XXI, R. 1 is equivalent: to-receipt by 

decree-holder. Money deposited in Court for payment to decree- 
holder cannot be withdrawn by the judgment-debtor and it is not- 
easy to see what the object of the legislature could be in restricting 

the deduction to cases when the decree-holder has actaally received 
the amount. Their Lordships might have strained the language 


in favour of the applicant but the point is far from being clear. 
7 ; Ji an, ni 





‘tl 


Kalliani Amma v. Narayanan Nambiyar, 28 M. L. J. 266. 

There is an amount of confusion in the case but we prefer the 
judgment of Mr. Justice Tyabji though it is open to the criticism 
justly made by Mr, Justice Sadasiva Aiyar that the date of the 
mortgage was not sufficiently identified with that given in the 
plaint. “We wish Mr. Justice Sadasiva Aiyar were less tech- 
nical; his Lordship usually is’ not so technical. Where 
the facts are clear, there is no reason why the Court should 
not give leave to amend. Much water has flown since. 18 
Madras. This Court has grown to be far less technical; at 
any rate there is much less justification for so much technicality 
under the new Code. “On the question of the relevancy of 
the admissions the judgment of Mr. Justice Sadasiva Aiyar 
seems to overlook that the admission in the case was a written 
admission and as such proof of the Toss or destruction of the 
document or of the other conditions contemplated by S. 66 was 
not essential for its admissibility. The objection to Mr, 
Justice Spencer’s judgment is that it seems to ignore the distinc- 
tion between transactions and documents embodying those 
transactions. A document may not be genuine and yet the 
transaction that it embodies may be genuine and there might 
also be a genuine document in respect of it, secondary evidence 
of whose contents might be properly admissible. 


EY yy 


1. (1897) I. L. R. 20 M. 224, 
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NOTES OF INDIAN CASES. 


_-Konda Reddi v. Ramasami Reddi: I.L.R. 38 M 1. 

The point that arose in this case is a curious-one’ but 
there is no reason to think that the point is not correctly 
decided. The question was whether a party is precluded 
from claiming a right by prescription to an Easement, because 
the land over which the Easement is claimed was claimed 
by him .during the period of his alleged enjoyment to be 
his own property and presumably the tight of Easement was 
4 enjoyed as a part of ownership and not separately as an Ease- 
ment. S. 15 of the Easement Act as their Lordships rightly 
point out does not require tbat the right should be claimed as an 
Easement ; all that the section requires is that the right should be 
enjoyed as an Easement. 





Appalu Narasimhulu v. Sanyasi, I. L., R. 38 M 33. 


When a portion of an estate is transferred, is such trans- 
feree a landholder within the meaning of the Estates Land 
Act was the question, their Lordships had to consider in the case, 
and their Lordships’ answer is, yes. Their Lordships rightly 
point out that a landholder need not be the holder of an entire 
estate ; he may be the holder of a less portion, of a part. Even 
a farmer is a landholder. Grants before the permanent settlement 
stand on a different footing. Such grants do not attract the appli- 
cation of the provisions of the Act unless the grants come within 
the description of an Estate. 





Govindappa v. Hamantappa: I. L. R. 38 M. 36. 


In this case their Lordships rightly dissent from the extra- 
ordinary view taken by the Allahabad High “Court that the 
transferee of a decree is not affected by a reversal unless he is a 
party to the appeal. It may not bé strictly right to apply the 
principle of lis pendens to the case ; that doctrine being applicable 
only to cases of immovable property. See Punithavelu v, Bashyam 
Iyengar 1, Govind Baba Gurjar v. Jijibai Saheb 2,” but see 
Kavoli Nagadu v. Pedda Govindappa 8. “But we do not see 








1. (1901) I. L. R. 25 M 406. 2, (1911) I. L. R. 86 B. 189. 
3. (1914) 1 L. W. 587. l 
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why S. 49C. P. C. should not apply. Every transfer of a 
decree is subject to the equities enforceable against the trans- 
feror. Right to avoid on the ground of fraud, is an equity. -Why 
should not the right to have the decree reversed be also an 
` equity? At any rate, duty to restore on reversal is an equity. 


t 


_ Mahomed Musa v. Aghore Kumar Ganguli, 28 M. L. J. 
548 (P.C.) o 

The Judgment of their Lordships enunciates in very wide. 
terms the sustainability of the plea of part performance as an 
answer to the absence of formalities, such as writing. &c., in 
completion of contracts; and jt may be that Courts in , India 
would ere long be called upon to decide whether in view. of it 
cases like Kurma Veera Reddi v. Kurri Babi Reddi! re- 
quire to be reconsidered. We do not however think that the 
decision or even the observations therein (when taken with the 
context) really lend countenance to the view that part perform- 
ance is an answer even to the absence of forms prescribed by 
statute as a condition of the validitg of a transaction, as distin- 
guished from the question of proof.. As to the registration law, 
though, judging from the report in the Calcutta Weekly Notes, 
reference seems to have been made to the question of .registra- 
tion both in the courts below and iu the argument before the 
Judicial Committee, the judgment cannot by any stretch of lan-, 
guage be interpreted to deal with it. 


The question put by their Lordships to themselves was, 
whether there was a final and validly concluded agreement for 
the extinction.of the equity of redemption on which the suit was 
based. The case for the extinction rested on a razinamah of 
1873 and the conduct of the parties subsequent thereto, while 
that against, was based on the absence of a conveyance or other 
document releasing the equity of redemption. The High Court 
held that no question of registration really arose in connection 
with the razinamah, that it was good evidence of what the parties 
had orally agreed to do and that the real question was ‘ did they 
carry out that agreement.’ As to this, they pointed out that, 
the transaction being prior to the Transfer of Property Act, no 
document was necessary as a matter of law; and on the evidence 





1. (1906) I. L. R. 29 M. 336. (F. B.) S. C. 16 M. L. J. 895. 
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they ‘came to the conclusion that “the arrangement of 1873 
was carried into effect and that the mortgages were thereby 
extinguished.’ The Judgment of the Privy Council, after set- 
ting out the history up to and including the razinamah, ‘begins 
by saying“ The point which is made against giving effect to 
this compromise is that a conveyance was not made by Khoda- 
jennessa, in completion of the contract of purchase narrated in 
' the razinamah.’ After pointing out that no written conveyance 
was necessary under the law at the time, it proceeds to deal with 
“the case onthe footing that ‘a transfer in writing had from a 
conveyancing point of view been omitted.’ It refers to the 

‘ objections against opening up the transaction’ and then goes on 
to say that ‘ even although the razinamah and the decree taken 
together were considered to be defective or inchoate as elements 
making up a final and validly concluded agreement for the 
extinction of the equity of redemption, the actings of parties 
have been such as to supply all, such defects,” The quotation 
that follows, from Bell’s Principles, clearly shows that even .in this 
part-of the judgment their Lordships were dealing with the 
distinction between ‘complete’ and ‘incomplete’ agreements 
and with the facts which may estop a party from ‘resiling’ from 
an ‘incomplete agreement.’ The further reference to and quota- 
tions from Lord Selborne’s judgment in Maddison v. Alderson 1, 
as to the ‘ equities’ arising from acts done in execution of a contract 
and the injustice that would result if such equities were excluded, 
are expressed in general terms and their Lordships conclude by 
saying that there is. nothing in the law of India ‘inconsistent 
with these principles’. 


In determining the precise effect of their .observations it 
must be borne in mind that the Judicial Committee have of ten 
disapproved of attempts to control the construction or operation 
of Indian Statutes by reference ‘to English cases (cf. 
for instance Balkishen Das v. Legge? as to S. 92 of the 
Evidence Act. Dhanipal Das v. Maneshar Baksh Singh 3 


as to S. 16 of the Contract Act.) It must also be re- 
membered that the introduction of the doctrine of part per- : 
formance as taking a case out of the Statute of Frauds has met 


‘a, mi mam 


1. (1888) L. BR. 8 p C. 5.487. 9. (1899) I. L. R. 22 4.149, 
ik (1906) I. L. B. 98 All. 670, 
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with disapproval from eminent Judges’ in England. In Maddison 
v. Alderson itself, Lord Blackburn remarked that if the question 
were res integra ue would not hesitate to refuse to put sucha 
construction upon the Statute of Frauds and the House -recogni- 
sed that the doctrine should at any rate be carefully limited, 
The Lord Chancellor (from whose Judgment Lord Shaw quotes 
in the case under notice) is at pains to examine the precise 
grounds and the proper limits of the doctrine; and he guards 
against the rule being understood to mean that “ Equity will 
relieve against a public statute of general ‘policy in cases 
admitted’ to fall within it.’ Stress is also laid on the fact 
that the 4th section of the Statute of Frauds “ does not 
avoid parol contracts but only .bars the legal remedies by which 
they might otherwise have been enforced.” In these circum- 
stances it will be too much to assume that in a judgment which 
their Lordships begin by saying that no written conveyance was 
legally necessary in the circumstances, they meant merely. by 
citing some extracts from Maddison v. Alderson 1, to decide that 
the doctrine of part performance i is to be applied even in cases , 
where as a matter of public policy the Indian statute law has 
prescribed a register2d document as a necessary form for a trans- 
action and not merely as a means of proof. 


1. (1883) L. R. 8 A. O, 467, 
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NOTES!.OF INDIAN CASES. _— 
Maqbul Fatima v. Amir Hasan Khan: I. L. R. 37 A. 1; 


? 


While. the -conclusion arrived at in this case is unquestion-- 


ably right we are not sure that the ground on which.. that .con- 
clusion is based'is equally so: Therguestion was whether a foreign 
judgment would operate as. res judicata as. to title. to land in 
British India. ‘ The answer which'one would unhesitatingly give 
and. which is given by'their Lordships. is tnat it would hot. But 


S. 13 C. P. C. was pressed- upon. their Lordships as requiring . 


the contrary conclusion as it does not contain any.of the. limi- 
tations imposed by S. 11. The only way--heir Lordships thought. 


that they could get out of the difficulty was.by restricting the - 


operation of S. 13 to cases of suits. upon judgments. - Though -. 


suits upon judgments are the cases in which questions as to.the . 


binding nature of foreign judgments have generally arisen 
there is no justification for the view thar they are the only cases. 
The result.of such a view would be that a foreign judgment can 
never be pleaded -as a defence, on the other hand while Courts 
in England long fought shy of recognising the binding nature. of 
foreign judgments when suits were brought on them, there was 


always -an unquestioned recognition of their efficacy. by way of. 


defence. The old S. 13 C. P. C. applied both to domestic and 


foreign judgments. There is no indication m the section as now S 
enacted (S. 11) that it is to havea more restricted operation. | 
S. 13 only introduces certain additional limitations, In fact the . 


words of the old S. 14 could. only: with a certain. amount of 
straining of language be applied to suits on judgments. Assu- 


ming that S. 13 that is to be looked to, the adjudication as to.. 


. title to land in British India.must either be taken to be not 


=" 


direct or if it is direct, it must be held tobe by a court not com- . 


petent in that behalf, for no court has jurisdiction to decide . 


‘questions affecting title to foreign land. 





' Baldeo Prasad v. The Collestor-of Pilibhit: I. L. R. 37 
All. 13. l 
The question in this case was whether an amendment of the 
plaint was properly granted havicg regard to the provision as to 
notice in the Court of Wards Act. Their Lordships held that the 
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~~ 


amendment granted did not involve an alteration of the cause of 
action and therefore the amendment was proper. On the other 
hand if the amendment had involved an alteration of the cause 
of action, their Lordships would have held that the amendment 
was improper. Having regard to the very wide sense in which the 
terms “cause of action” and “relief” are understood in Secretary 
of State v. Perumal Piliai 1, it is very unlikely that there will be 
many cases in which justice would require that amendment should 
be granted and yet the courts would be unable to grant it. The 
case under review seems to accept the view taken in 24 Mad. 279 
for their Lordships hold that the conversion of the suit on one 
promissory note into a suit on another and earlier note did not 
involve a change of cause of action because in the notice given to 
the court of wards all the facts had been recited including the 
earlier note though the claim was based on the later note. 


If, however, a narrower construction of the term should be, 
adopted, there might be considerable injustice done by the 
application of the rule laid down ın the case. If as some of the 
cases in this court bave held the fact that the defence of limita- ` 
tion is precluded is not necessarily'a ground for refusing amend- 
ment, one does not see why the fact that S. 80 Civil 
Procedure Code or some other provision requiring noti¢e is 
evaded should be a ground for refusal. S. 80 Civil Procedure 
Code will not bar the amendment unless it could be said that 
the amendment operates pro tanto as fresh institution. If it 
does not, that is the assumption on which those cases proceed, 
the question is merely one of discretion and if the matter is one 
in which grievous injustice might result tf amendment is.refused, 
the court may well grant the amendment. Absence of sanction 
under S. 92 or under S. 18 of the Religious Endowments Act 
stands ona somewhat different footing being a jurisdictional. 
defect. | 


Masihuddin v. Imtiazun-missa Bibi: I. L. R. 37 A. 40, 


Whether Art. 62 applied to the case as their Lordships 
think or Art, 89 which would be the article applicable if the 
position of the defendant is viewed as that of an agent, the suit 


1, (19 OL L. R. 24 M. 279, 


. 
1 
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would -apparently kag been barred unless the aid ofS: 10 
could be called in, Though there is ample English authority for 
the position, Art. 89 would prima facie negative the application 
of that Section. Inthe view that the position of the defendant 
was that of an agent, the relevant date would not be the date 
of the last collection but the date when the agency terminated 4, e. +s 
when the business on which he was engaged’ namely of realising 
and discharging debts was over. Possibly, the collection was 
the last item of business done by the defendant and nothing 
further remained to be done or it is not clear why Art. 89 was 
not relied on in argument. 


J 


Rupan Singh v. Champ Lal, I. L. R. 37 A 81. 


The law as to the mortgagee’s right to the value of improve- 
ments effected by him can hardly be said to be in a satisfactory 
“ condition. Some of them but avery limited number might come 
` within S. 72 T. P. A. as items of good management or as acts 
. Necessary “to preserve the estate. If there is consent of the 
mortgagor, S. 63 might give the right to charge for it Aruna- 
chella Chetty v, Sithayi Ammal 1 apparently does not consider 
that S. 63 applies to improvements; their Lordships refer only to 
S. 72 and say that if the value of improvements is sought to be 
recovered on the ground of the mortgagor’s consent the consent 
must be such as to raise the inference that the mortgagor agreed 
to pay for them, a limitation not to be found in S. 63.” But the- 
term accession is certainly wide enough to cover most of the 
usual improvements though it may not cover all. Rich manuring 
for instance may not be an accession though it is an improvement. 
.But the question that we are on is, assuming that an improvement 
does not come within either of those sections, whether it is 
permissible in this country to give effect to the English deci- 
sions. It must be observed that if those sections applied, the 
mortgagee would be entitled to add the whole of the outlay to 
the mortgage money. But the allowance made for improvements 
on the ground of “common justice as the Privy Council put it in 
Henderson v. Attwood’,? is limited to the amount by which the 
sale value of the land is enhanced. The English Cases’ also 





1. (1896) I. L. R. 19 M, 827. = 2. (1894) A. C. 150, 168. 
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make a distinction between actions for redemption-and actions 
for accounting of sale proceeds—to apply the distinction to Indian 
conditions when an application is made for saleand when no such. 
application is made and the mortgagor seeks to redeem, Courts 
being more liberal in the former than in the latter case. It is not | 
clear why S. 2 Cl. (b) of the Transfer of Property Act should not 
" be held to preseve these rights. A contrary view ought to sweep 
away the customary law-:by which in some places e.g. South 
Canara, mortgagees are entitled to be paid the value of reasonable 
improvements effected by them. This a result which could not 
have been intended Daramma v. Mariamma 1. Nor could | it 
have been intended that the mortgagor should be entitled to 
the income resulting from the improvements though they are not 
to be paid for. In the-case of tenants in common the rule is that 
although one tenant in common is not entitled to recover from the 
other his share of the cost of the improvements effected by him it is 

a recognised item of account in partition and in such account he is ~ 
entitled to be given credit for the increase in the value of the land. 
There is no reason on principle why the analogy of tenants in 
common should not apply to mortgagees. It may be noticed that 
thére is a somewhat similar equally unsettled controversy round 
the tenant’s right to the value of improvements effected by him. 
Angammal v. Syed Aslam Sahib 2. Mt. Justice Banerjee took 
a more liberál view than is accepted by the learned judges in 
this case. It is to be hoped that the question will soon be 
elaborately considered and the rule of common justice laid down 
by the Privy Council in Henderson v. Attwood will be adopted 
all. round. 


4 


/ 
End of Vol. XXVIII, = 
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NOTES OF RECENT CASES. 


Tyabji, J. Ss. A. 94%of 1914. 

1914, December 21. 

Madras Estates Land Act, Ss. 3 (7), 46, 153—Old: waste— 
Non-occupancy ryot—Hjectment—Acqui sition of occupancy right 
—Jurisdiction, = p 
= The words “at the time of letting” in S. 3 (7) do not 
mean an prior to Tetting. A waste land let in'1901 for 
the first time and again in 1906 is old waste. A tenant of ‘old 
waste can be ejected under the proviso to S. 153 on the expiry 
of ‘the lease and he cannot acquire occupancy rights under. S. 46 
after the expiry of the lease. 

Oldfield; J.: A suit to eject: such a ryot would lie in “a 
Revenue Court. 

Tyabji, J.: The suit would lie'in a Civil Court say 

V. Ramadoss for the Appellants. 

P. Nagabhushanam for the Respondents. 


~ 


Oldfield, J. - I. 


t 


Wallis, C. J., a g 
` Hannay, J: ` t. ' ALS. 45 of 1912. 
` 1914, December 22. J 
j Res judicata-—_Morigage—hedemption suit_—Decree—Sub- 
sequent suit for possession by mortgagee. -—Maintainability. 

The present defendants sued in the Munsif’s Court -to 
redeem a mortgage for Rs. 750 of which the PISAN plaintiffs 
‘were mortgagees and the suit was “decreed. ` 
; Subsequently the plaintiffs brought a suit in the “Sub:Court 
for possession of the same properties, valuing them at Ks.-10,000. 


Held that the title to the properties not having been in dispute 
in the prior suit and the present suit not . being .cognisable by 


the Munsif’s Court’ the prior decision was no -bar to the subse- 
quent suit for possession. 

- T. R. Ramachandra Aiyar for Appellants. 

C..V. Ananthakrishna Aiyar for Respondents. 


cote 


X ‘Riis ve Aigai J 


Sankaran Nair, J. 
Tyabji, J. 


S. A. 855 of 1913. 
1914, December 22. | 


Gran niire nna aa. land, grant of Diluvion— 
Right of grantee to reformed land. 

Where on relinquishment of a warg by the-wargdar- which 
had by then undergone considerable erosion and as a conséquence 
some remission -had been. granted, it was, regranted to a stranger 
fixing the beriz at.a certain rate on the then existing area and 
subsequently land reformed in site and in accordance with | a 
circular of the Collector that the wargdar is entitled to the 
reformed land, patta was issued to the grantee by the Head 
Assistant Collector. 

Held that under the circumstances, the grantee must be held 
to be the grantee of the whole warg entitled to the reformed 
land and the grant by the Head Assistant Collector was not liable 
to be- cancelled. . ; i E KE, 

B. Sitarama Row for Appellants. - 

The Government Pleader for Respondents, 


es ne 4 


Sankaran Nair, J. 
Tyabji, J. A. S. 78 of 1910 


1914, December 22. | 
Hindu Law—Impartible D dae of j junior members 


to maintenance. l 
- The fact that an estate is impartibie ace not w it the 


absolute property of the holder for the time being. so as to 
‘exempt sit from the liability for the maintenance of the junior 


„members of the family. 
The Hon. The Advocate General and the Hon. Mr. B, N. 


Sarma: for Appellants.. 
|B. Narasimha.Rao and V. Ramesan for Respondents. . 


ee 


Tyabji, J. + S. A. 464 of 1913 — 
“1914, December 22 J ; | es k 
Transfer of Property Act, S.51-—Limited owner—Pur chaser 
from—Acquisition of leasehold tnterest.to which. property was 
subject—Improvement. 


y7 


Where a bona fide purchaser from the manager of an Aliya- 
santana family paid.certain‘amounts for getting ‘an acknowledg- 
ment ftom the landlord’ of the permanent: nature of the holding 
forming the subject matter of the sale and the sale was set aside 
at the instance of the other members. of the family. Held that 
the purchaser was entitled to the moneys spent by him on the 
analogy of allowances made-for. im proveivents. l 

T. Rangachariar, B. Sitarama Rao and K. Sundara Row 
for Appellants. 


J-L. Rozario and K. Y. Adiga for Respondents. 





Ayling dJ., | ; n i 

Seshagiri Aiyar, J. > C. M. P. 1792 of 1914. 
1914, December 22. | 7 a 
a Practice—Appeal—Death of Respondent -before hearing—’ 
Legal representative not brought on record—Hearing and judg- | 
ment—A pplication by appellant for rehearing of appeal, whether: 

maintainable. — Oe a ot 8 
Before the hearing of an appeal the respondent died and the 
appeal was heard and decided in his favour, ‘without bringing ‘his’ 
legal representatives on record: The appellant applied for a 
rehearing of the appeal on the ground that the judgment 
was under the circumstances a nullity. Held that the judgment . 
was not a nullity and the appellant was not entitled to apply 
for a re-hearing while -the respondent’s representatives did not 

choose to question the judgment. i 


TT The.Honbie The Advocate General and 7. Rangaramanuja-. 
chariar for Petitioners. l TE 


-v, K. V. Krishnaswami Aiyar for Respondents.: ° : 
“Sadasiva Aiyar, J. FO p KA E 
Po. C. R. P. 802 of 1914. ~ `. 
1915, January 4. J - h > 
. -Provincial Small Caus:s Courts Act, Art. 31—Swit for 
account what is. ; o e A < l < as 
To bring a suit within the category of .a suit for account 
under Art. 31 of the Provincial Small Causé Gouris Act; it 


4 


must shown that the relationship between the parties is such 
that one of them is bound to account to the other. 
- A. V. Visvanatha Sastri for Petitioner. 
G. S. Ramachandra Aiyar for Respondents. 





Ayling, J. 
a C. R. P, No. 190 of 1914, 
1915, January 4. l 

Vendor and purchaser—Covenant for title— Breach of— 
Damages for—K arankarat tenure ---Sale of —Redemption by sup- 
erior landlord—Suit by purchaser for damages for breach of 
_ covenant for title—Maintainability. - 

A karankarai tenure is in its nature terminable on à alienation 
and a purchaser thereof, who has been dispossesed by the superior 
landlord, cannot sue his vendor for «damages for breach of 
covenant for title on that ground because he must be held to 
liave purchased subject to that contingency. ; 

C. Madhavan Nair for Petitioner. 

- P. S. Narayanaswami Aiyar for O.V. Ananta Krishna 
Aiyar for Respondent, l 


Sadasiva Aiyar, J. | _C. R. P. 630 of 1913.. .` - 
1915, January 5. a 
Civil Procedure Code, S. 2 (2) 100—Order dismissing | 
appeal for nonpayment of deficient court-fee within time fixed— 
Second appeal—Revision petition, eee to b£ GONDANG into 
second appeal. i i 
Where the appellate Court fixed a time for the payment of 
deficient court-fee on appeal and dismissed the appeal for non- 
payment within the time fixed held.that the order dismissing the 
appeal was a decree and a second appeal lay therefrom under 
S.100 C. P. Code. l 
© L L.R. 27 M. 21 followed. 
|. The Revision Petition was allowed to be converted into a 
second appeal subject to the payment of additional Court-fee. -`- 
T. R. Ramachandra Aiyar for.Petitioner. | 
C. V. Ananthakrishna Aiyar for Respondents, `... i. 


Ayling, J. ) 
Tyabji, J. kI S, A. Nos. 2499, etc. of 1912, 
1915, January 5. J TRR A 


Madras Estates Land Act (I of 1908), Ss. 42, 44, 112— 
‘Madras Survey Act (IV of 1897), 8. 20, cl. (3)—Survey—Ascer- 
tainment of increased area—Apportionment of survey charges 
—Patts for rent according to increased area defined by Survey 
Officer and for survey charges—Attachment under S. 112 of 
. Estates Land Act—Validity—Order under S. 42 of Estates 


Land Act for rent according to increased area—Necessity— 
Survey charges—_Claim for —Limitation. 


A mitta was surveyed in the year 1906, ‘and on 15-6-06, 
the Collector, acting under the provisions of S. 20, cl. (3) of 
Madras Act IV of 1897 (Survey Act), apportioned the survey 
charges amongst the holdings of the tenants in the mitta. In 
1909 the Mittadar tendered .pattas according to the increased 
aréa defined by the Survey Officer, including’ the survey charges. 
On non-payment by the tenants, the Mittadar attached their 
holdings under S. 112 of the Madtas Estates Land Act. There- 
upon the tenants instituted a suit to set aside the attachment 
on the ground that the same was illegal inasmuch as the order 
of the Collector was not obtained under S. +2 of the Madras 
Estates Land Act for increasing the rent and that the claim 
for survey charges was barred by limitation. The Mittadar 
contended that the order of the Collector was unnecessary 

*because the finding of the Survey Officer as io the extent of the 
land was final and there could therefore have-been no dispute as 
to the same within the meaning of S; 42 of the Estates Land 
Act. Held that the order of the Collector was necessary and 
‘that the claim for the survey charges was barred ` under S. 112 
of the Madras Estates Land Act as the- claim ` had been made 
more than a year after the apportionment by the Collector. 


R. Sadagopachariar and -V. K. Venkataramaiyar for 
” Appellant.. 
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G. Venkataramiah for Respondent. + 


Spencer, J. i , 1.3 
Seshagiri Aiyar, J. b. + C. P. C. 889 of 1914. 
1915, January 6. É : 
dG. R.C. Of 1908. S.> 92 Suit. for. removal of trustee and 
for scheme—Cause „of action—Survival-Death of tr ustge, 
defendant pending syit—Effect.. ` f ee 


. Where pending a suit under Sy 92 Of GPeC. of 4908. 
Proekt for the removal of,the trustee (the defendant) and for a 
scheme on the grounds, inter alia, that the defendant was guilty 
of various acts of breaches of trust, that there would bea large, 
surplus of funds left after defraying the usual expenses and that 
. there was no proper mode of checking the income’ of the trust, 
the defendant died and the question arose whether or not the 
cause of action survived against the succeeding trustee, held that 
it did i in so far as the suit related to the framing of a. scheme. 


T. Rangachariar, T. Narasiniha sel il X and, 


T. Nallasivam. Pillai for Petitioner. ; 


M. O. Parthasarathy Aiyangar and S. Muthia . Mudaliar 
for Respondent. eo 6 ca ag BE 


Shannen J. / aa oS cm. Sg 
Seshagiri Aiyar, J, r °C. R. P. No, 605 0f 1913. ooy.. 
1915, January T. J i 
Criminal Procedure Code S. 476—“Court’ Meaning 
Revenue Officer preparing record of ri ghis—Pr eee af, 
under S. 476—Jurisdiction. l 
LA Revenue -Officer acting under Ss, 165 to: 167 of ié e 
Madras Estates: Land-Act is nota :“ Court.” within the ‘Meaning:' 
ofS. 416. ofthe Cr. P..C..and has no. jurisdiction to initiate. 
proceedings, under that section. ey oo a 


ahad t La * _— æ 


et A Narayanamurti, for ‘Appellant... a aana ee ee 


e 


322: Dhê: Public pa WG (Nugent Grant) for the Crown.’ 


NOTES OF RECENT CASES. 


Oldfield J, ) 
Cr. R. C. 439 of 1914. 
1914 December, 17. J 


° Penal Code, S.341—Wrongful Restraint—What is—Ob- 
struction to taking carts along a path—No obstruction to cart- 
man himself proceeding along path—Conviction for wrongful 
restraint—Legality—Person obstructed having right of way for 
carts along path—Effect. 

Where a person obstructs another so as to prevent him, not 
~ from himself proceeding along a path, but from his taking carts 
along it, held a conviction for wrongful restraint under S. 341 is 
illegal, even if the person obstructed has a right of way for carts 
along the path in question.: 

P. Narayanamurti for accused. ' 

The Public Prosecutor. 


The Chief Justice 


and Hannay, J. 

1914 December, 17. 

Hindu Law—Joint Family--Father—Gift of family to 
daughter on occasion of marriage—V alidity—Property described 
in deed as self acquisition of donor—E fect. 

` Where a Hindu father, having four undivided minor sons 
and property worth Rs. 17,000 anda family trade yielding an 
annual-profit of Rs. 1,750, made a gift in favour of his daughter 
on the occasion of her marriage of property worth about Rs. 2,000 
describing the same as his self acquisition and his sons questioned 
the validity of the gift on the grounds (1) that the property gifted 
away was more than a fourth of that to which the daughter 
would have been entitled-if she had been a son and (2) that the 
father treated the property as his self-acquisition and did not . 
make the gift as manager, keld, over-ruling both the pleas, that 
the gift wasta reasonable one and that the deed, having been 
executed for family purposes, it was effectual to convey the interest 
that the father could have conveyed as manager. 
34 A. 296 P. C. distinguished. | 
27 M. L. J. 93; 41 I. A. 183 followed. 
G. S, Ramachandra Aiyar for Appellant. 
C. V. Ananthakrishna Atyar for Respondent. 


A. S. 299 of 1912. 


Spencer, and | 
Tyabji, JJ. 
1914 December, 18, , 
_ Practice—Costs—Appeal—Withdrawal after being ready — 
Half-costs only allowed. 
Even when an appeal is withdrawn after being ready 
for hearing, the respondent is entitled to vakil’s fee only at 24 
V. Ramesam for Petitioner. 
B. Somayya for P. Narayanamurti for Respondent. 


C. M. P. 2211 of 1914. 





_ Sadasiva Aiyar and 


Spencer, JJ. | S. A. No. 1005 of 1913. 
1914, December 22. 


Deed—Material alteration—Suit on—Maintainability— — . 


Restoration of benefit odtained under contract embodied in deed 
—Contract Act, S. 65. 

A material alteration in a document vitiates it and a suit’ 
cannot be brought on it. Buta party who has received any 
benefit in pursuance of a contract embodied in sucha document 
is bound to restore it under S. 65 of the Indian Contract Act. 

T. Prakasam for Appellant. 


M. Patanjali Sastri for P. N arayanamurt: for Respondent. 





Sadasiva Avwar, J. 


C. R. P. No. 181 of 1913. 
1915, January 4. 


Limitation ActI of 1908, S. 20—Payment of interest as 
such—_Mecaning—Suit upon bond—Limitation—Provision in 
bond for service in lieu of interest—Service rendered within 3 
years of suit-——Effect. 

' Where a bond stipulated for interest’ at a particular rate 
and provided that, in lieu of the payment of interest, the debtor 
should be in the service ot the creditor, held-that the rendering 
of service by the debtor to the creditor: amounted to payment 
of interest within the meaning of S. 20 of the Limitation Act 
and that a suit upon the bond, instituted within 3 years of the 
discontinuance of service by the debtor, was not barred by limi- 
tation. | 

29 M. 234 ‘followed. 

C. Padmanabha Aiyangar for Petitioner. 

Respondent not represented, 


The Chief Justice ' i 
and Hannay, J. t. A. S. 43 of 1913. 
1915 January, 7. 
; Principal and Agent—Agency coupled with interest for 
fixed period—Principal’s suit to eject agent within the specified 
period—M aintainability, 

. An arrangement between the plaintiff and the defendant, 
whereby the latter was to take possession of and manage the 
lands of the former for a period of 10 years and to pay himself 
out of the rents and profits thereof .collected by him beyond a 
certain amount, even if it amounts to an agency coupled with 
interest, is no defence to a suit in ejectment brought by the plain- 
tiff against the defendant within,the period of 10 years, 

(1906) App. cas, 254 followed. 
M. Purushotam Naidu for Appellant. 
P. Narayanamurti and M. Patanjali Sastri for Respondent. 





Spencer and _ j 
Seshagiri Aiyar, JJ. C. M.A. Nos. 119 and 120 of 1914. 
1915 January, 8. | 

Decree—Ezecution—Question for executing Court—Hindu 
Law—Impartible Zemindary—Decree for money against holder- 
Execution against son—Plea of inalienability of Zemindary— 
Matntainability. 

Where a decree for money passed against the holder of an 
Impartible Zemindary was, on his death, sought to be executed 
against his son, and, in execution, the latter raised the plea that 
the Zemindary was inalienable, held that the plea could not 
be raised in execution. ( 

32 M. 429 followed. 
L. S. Veeraraghava Aiyar for Appellant. 
R. Kuppuswami Aiyar for Respondent. 





Seshagiri Aiyar, JJ. C. M. A..126 of 1914. 


1915 January, 8. . , 

C. P. C. of 1908 S. 148 —Applicability—Extension of time 
allowed for doing Act—Power of Court— Pauper Application— 
Payment of stamp duty—Time allowed - for—Non-payment 
within time—EHxiension of time—Power of court—Payment 


Spencer and | 


10 


after period of limtiation—Efect—Payment if relates back to 
date of application—-C. P. C. of 1908, S. 149—E fect. 


A reversionary heir to the estate of a deceased Hindu ap- 
plied for leave to sue as a pauper for the recovery of his proper- 
ties and for mesne profits.. The application was not in accord- 
ance with the requirements of Rr. 2 and 3 of Or. 33 of the code 
and was returned for amendment within a specified time. The 
amendment was, however, not made until after the expiry of the 
_ period allowed. Before the disposal of his application for leave, 
the applicant applied relinquishing a portion of his claim’ for 
mesne profits and offering to pay stamp duty on his application - 
for leave. Time was allowed for such payment. But he paid 
stamp duty only after the expiry of the time allowed and on a date. 
on which, if the plaint had been presented the suit would be barred. 
The duty paid by him was, however, received'by the court and the 
plaint numbered and registered. On appeal it was contended 
‘that the court below had no power to extend the time originally al- 
- lowed for payment of stamp duty, S. 148 of the code being in- 
applicable to the case, and that the suit was'barred, as the amended 
plaint was altogether a new plaint and must be taken to have 
been presented only on the date on which stamp duty was paid. 
Held, that the Court below had power, under S. 148 of the code, 


_ to extend the time originally allowed for payment ;.that it 


must, by reason of its receipt of stamp duty after ‘the date origin- 
ally fixed, be deemed to have extended the time; and that the . 
suit was not barred, as the amended plaint was simply a 
continuation of the original: proceedings and the payment 
of stamp duty related back, by virtue of the provisions of S. 149 
of the code, to the date of the presentation of the pauper appli- 
cation. , 

T. R. Venkatarama Sastri and V. Purushottama Atyar for 
Appellant. | 

T. R. Krishnaswam Aiyar for Respondent. 





Ayling and Tyabji, JJ.) - 
| S. A. 1325 of 1912. 
1915, January 12. 

.C. P. C. of 1908—0. 23, R. 1—Withdrawal of suit without 
liberty—Effect—Hindu Law-—Reversioner’s suit for declaration 


of invalidity of widows alienation—Death of widow pending 


11 | 


suit—Withdrawal of suit without liberty—Suit for possession 
after widows death—Maintainability—“ Subject matter” in O. 
23, R. 1—Meaning. 

Where, pending a suit instituted by a Hindu . reversion- 
ary heir against, inter alia, the widow of the last male owner for 
a declaration that an alienation by her of his estate was invalid 
beyond her lifetime, the widow died and the plaintiff withdrew 
the suit without obtaining liberty to file a fresh suit,.and on the 
death of the widow, the plaintiff instituted another suit for 
possession, Held that the suit was barred under O. 23, R. 1 of 
the Code. 

I. L. R. 21 M. 35, vilevi. 

Meaning of “ subject matter” in O. 23, R. 1 Discussed. 

Dr. S. Swaminathan, V. S. Govindachariar: and V. S. 
Kallabiran Aiyangar for. Appellant. 

T. Rangachariar and A. Srirangachariar for Respondent. 


— 





Napier, JJ. S. A. 2404 of 1912. 

1915, January 12. 

, Mortgage—Joint mortgagors—Receipi by mortgagee of 
portion of mortgage amount from one and release of his 
properties—Suit for recovery of balance from the other and his 
properties—Plea of non-liability to pay more than defendant's 
share of mortgage amount having regard to the value of his 
properties to all properties mortgaged—Maintainability. 

A mortgagee is entitled to recover his rhortgage amount 


Spencer and | 


from all or any of the mortgagors and irom the properties of all 
or any of them. 

Where a person, holding a mortgage executed by two 
persons over their properties received a portion of the mortgage 
amount from one of them .released his properties from the 
mortgage and sued for the recovery of the balance of the 
mortgage amount from the other mortgagor and his properties 
and the latter resisted the suit on the ground that the amount 
claimed exceeded the share of the mortgage’ amount he was 
liable to pay having regard to the proportion which the value 
of his properties bore to that of all the properties mortgaged, held, 
overruling the defence, that the mortgagee was entitled to 
recover the amount claimed by him. 


12 


29 Mad. 333, distinguished. 

11 C. L. J. 645 folld. 

L. A. Govindaraghavaiyar and A. Ramachandraiyar for 
Appellant, 

V. V. Srinivasaiyangar and V.G. Raghavachariar for 
Respondent. 


Sankaran Nair and 

Oldfield, JJ. | A, S. 175 of 1910. 

1915 January, 15 

Temple—Usage—Recital of one patram—Permission to 
recite difference patram—V alidity. 

When the usage of a temple allows only one patram (invo- 
cation to one’s own saint) to be recited init, it is illegal to allow 
the recital of a different patram in the ceremonial, even though 
the first recitation had been finished. 

T. R. Ramachandra Atyar and C. Narasimhachariar for 
Appellants. 

T., Narasumha Atyangar and K. S. Krishnaswami Aiyangar 
for Respondents. 


Spencer and Seshagiri?) ` 
Aiyar, JJ. Cri. Appeal No. 317 of 1914. 
1915, January 15 E 
Criminal Procedure Code, S. 417 WE 
against—High Court—interference—Practice. 


In an appeal from an acquittal the High Court cannot 
interferé unless the judgment of the Court below is wrong and 
perverse or without jurisdiction and based upon obvious errors 
in procedure. It cannot be interfered with merely on the 
ground that it is wrong, t. e. based ona aa weighing of 
facts. i 

20 A. 459, 18 C. W. N. 666, 36 A. 168. referred to. 

Where some of the reasons given by the Court below for not 
believing a witness are sound, though other reasons given are 
not so, the appellate Court’ will not interfere with the discretion 
and judgment of the Court below. . 

36 A. 168. 

The Public Prosecutor. 

T. Rangachariar and K. S, Jayarama Aiyar for Accused. 
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Seshagiri Aiyar J.. l | 
| Unstamped Register No. 8863 of 1914. 
1915 January, 15. a 
Practice—Second Appeal—Findings called for in, with 
liberty to file objections to findings—Right of parties to apply 
for translation and printing. © | 
Where, in a Second Appeal, the High Court calls for 
findings from the Court below and gives the parties liberty to 
file objections to the same within a specified ‘period after their 
return, either party can, within the time allowed, file a list for | 
the translation and printing of such documents as he may think 
necessary, even though the findings may not be against him. 
CO. V. Anantakrishna Aiyar for Petitioner. 


Seshagiri Anyar, J. i 
C. R. P. 231 of 1914. 
1915, January 15. 


Civil Procedure Code of 1908, Ss. 151, 152—Plaint Amend- 
ment—Jurisdiction—Application for amendment made during 
pendency of appeal—Disposal of appeal before disposal of petition 
—Effect. 


A court has an inherent power to amend its decree when it 
finds that it is not in accord with its intention. 


Where, during the pendency of an appeal, the respondent 
therein put in a petition for amendment of the plaint by giving a 
correct description of the lands in suit, the petition was posted 
for hearing along with the appeal, and the court below first 
heard and disposed of the appeal, and there rejected the petition 
on, the ground that it had no jurisdiction to dispose of it after 
confirming the decree of the court below, held that it had juris- 
‘diction to grant the amendment even after the disposal of the 
appeal, 


- 37 C. 649,18 C., W. N. 772, followed.’ 
° “T, R. Venkatarama Sastri, for petitioner. 
N. Swaminatha Aiyar, for Respondent .' 


—p m 
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Spencer and 


Seshagiri Atyar, JJ. | L, P. A. 180 of 1913. 
1915, January 18. 


Civil Procedure Code of 1908—O. 21, R. 89, Sub-Rule 1 (b) 
Execution sale---Setting aside—Depbosit—“ Amount which may, 
since the date of such proclamation, of sale, have been received 
by the decree-holder ’—Meaning—Joint judgment-debtors— 
Deposit by some, of their share of amount specified in proclama- 
tion of sale after such proclamation and before sale—Deposit not 
withdrawn by decree-holder—Application by remaining judg- 
ment-debtor to set aside sale—Deposit by him of amount specified 
in proclamation of sale less amount deposited by his co-judgment 
debtors—Effect. 


Wherea decree was passed against several persons, and where, 
‘after the proclamation of the sale in execution of the immoveable 
properties of the judgment-debtors, but before the actual. sale 
thereof, some of the judgment-debtors deposited their share of 
the amount specified in the proclamation of sale as that for the 
recovery of which the properties were sold, but the same was 
not drawn out of Court by the decree-holder, and, after the sale, 
the remaining judgment-debtor applied for setting aside the sale, 
depositing in Court the difference between the amount specified 
in the proclamation and the amount deposited by his co-judg- 
ment-debtors, held that the deposit of the amount by the co- 
judgment-debtors of the applicant did not amount to a receipt 
thereof by the decree-holder within the meaning of O.21, R. 89 
Sub-Rule 1 (b) of the Code so as to entitle the applicant to have 
the sale set aside on deposit of the balance only. 


23 B. 723 followed. 
C. M. A. 82 of 1911 distinguished. 
A. Sivarama Menon for Appellant. 


4 


The Government Pleader Messrs. T. R. Ramachandaraifer 
and N. A. Krishnaiyar for. Respondents. 


-< 


` NOTES OF RECENT CASES; > .- 

_ Sadasiva Aiyar, J.: ) | a NEK 

© ae eee C. R. P, 80 of 1914. : 

1915, January 7. ie Si : a “oe 

GP. G, of 1908— O, 23, R. i--Suit_Withdrawalin sipa 

"Withdrawal in appeal after disposal on merits—Power ? 
Appellate Court—Practice, 

Under O. 22, R. 1 of the Code, a suit ane be allowed 


to be withdrawn in appeal, when it has been ,heard,and disposed 
of by the Court of First Instance on the merits. 


_ 11 Mad. 322 followed. 


Semble an appellate Court may, for aen grounds, allow’ 
the withdrawal of a suit. < 


27M. L. J. 244 considered. 
S. Duraiswami Atyar for Petitioner. 


__ O. Narasimhachariar for Respondent. 





Spencer and i, l 
Seshagiri Atyar, JJ. L. P. A. 250 ot 1914, 
‘ 41915, January 18. Í Ka l 

Limitation Act of 1908, arts. 31 and 49.- Applicability 


‘Common carrver—Suit against, to recover ats in KERA 
Limitation. ; 


Per Spencer, J. A ‘suit against a common ‘carrier for ‘the 


recovery of a thing in specie is governed. by article 31 of the 
‘Limitation Act and not by article 49, 


Per Seshagiri Aiyar, J. Article 31 of the Limitation Act is 
inapplicable. toa suit brought against a common carrier for the 


recovery of a thing in specie. Such a suit is governed by article 
49 of the Act. . 


Accordingly, the. lena Judges referred to’ the Full 
Bench the question whether article 31 of: the Limitation “Act 
.applies to a,.suit brought. . against. a ‘common. carrier for the 


_tecovery.of a thing in.specie. 5. © er Cug a NU 
-sMessrs. Po: KANGA aan ‘and P. M. Srinivasayyangar. 
pe Aopelinia? e sakado S quna e 


POC PETI 


D. Chamier for Raporda AS T n i ieee? aa a 
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Seshagiri Aiyar, J. 5. 74 of 1911. 
1915, January 19. 

Hindu Law—lllegitimate son —W ho is--Son of prostitute 
dancing-girl kept continuously by Nattukottai Chetty— Right to 
father’s share. | 

in this case their Lordships referred to the Full Bench - the 
question whether the son of a prostitute dancing-giel- ‘kept 
continuously by a Nattukottai Chetti is entitled to a shares im ‘his 
father’s estate as an illegitimate son. 

"K.N. Aiya for Appellant. 

B. Sitarama Rao for Respondent. 


Chief Justice and | i 





Ayling and | A 
Tyabji JJ. S. A. 1725 of 1913. 
.1915, January 19. f 


Madras Estates Land Act of 1908, S. 40-—"“Commutation 
Proceedings’’—Scope of. 

In suits by tenants against a Zemindar for commutation, 
the lower Appellate Court held that it was no part of. commu- 
tation proceedings to settle what would be a fair or proper rent 
and the Collector should only fix the money equivalent of the 
prevailing grain rent. Held on appeal that, though this view 
would be in accordance with the strict interpretation of, the word 
“commutation”. the provisions of cl, (3) of S, 40. clearly 
indicated that the scope of proceedings under that section, was 
wider. Held also that the expression “rent actually accrued 
due” in cl. (3) sub-cl. (a) of S. 40 referred only to the rent that 
“was legally due and not to what might have been illegally levied 
by the Zemindar during the preceding decade. 

l 5. Varadachariar for Appellant. 


Hon. B. N. Sarma and R. V. L. Narasimham f for Respon- 
“dents. 


Chief Justice : 
and Hannay, J. A. S. 227 of 1913. 
1915, Jànuary 20. 


Lessor anà lessee—Portion of lease amount left with er 


a4 
` 
Wi = 


-éonsenit—Lessor if trustee for lessee” in respect of aba 
deposited—Insolvency of Bank—Lessor’s AAE for. loss— 
Indian Trusts Act, S. 23. 


17 
wl Where, under the terms of a’ léase deed, the lessee deposited 
with the lessor an amount, representing a year’s:rent, to-be 
appropriated by the lessor for rent ‘dua for’ the last year. of the 
term, and-where, ‘with the consent of the lessee, the lessor 
deposited the amount with. Messrs. ‘Arbuthnot & Co., held that 
the amount continued to belong to the lessee even after the 
deposit and that he must bear the loss arising from the insol- 
vency of the said firm. Held, further, that, even if the lessor 
was held to be a trustee for the lessee in respect of the amount 
deposited, inasmuch as the deposit was made with the said firm 
with. the consent of the lessee, the lessor was not liable for the 
loss by reason of the provisions of S. 23 of the Indian Trusts Act. 

L. P. A. 65 of 1910 followed. 


te es Rangachariar And T. V.: anih Aiyar for 
Appellant. z 


C. V. Anantakrishnaiyar and R. R. Rangaswami Aiyangar 
for Respondent. i 4 re 


Chief Justice, ~- | ; 


`. Hannay, J. C. R. P.`408 of 1913. 
"1915, January 22, 

Criminal Procedure Code, 5. 47 6—Sanction to prosecute 
—Order of Civil Court—Revision—High Court—Jurisdiction— 
Criminal Procedure Code, 8. 439—Civil Procedure Code, S. 115 
—Grounds. | 
‘The High, Couitt cannot, ‘under S. 439 of the Code of 
Criminal Procedure, revise an order of a Civil Court granting 
sanction for prosecution under S. 476 thereof. It can only do 
S) under S. 115 of the Code of Civil Procedure on any of the 
grounds mentioned therein. 

T. S. Ramaswami Aiyar for Petitioners. 


5. T. Srinivasa Gopala Chariar, K. Srinivass Aiyéngar, 
K. Ramachandra Aiyar and Ka Vy. kab ua EANA Ayar fot! 
Respondents. 


y 


te IN 


LAN 


Oldfield, J. 
1915, January 26, 
Registration Act—S, 49—Maintenance dN. registra- 
tion—Admissibility to prove nature of estate taken—Secondary 
evidence of. contents—Admissibility—Declarations by grantee in 
possession—Admissibility toprove nature of Estate—Hindu Law 


Sankaran Nair, J. . 
A. S. "302 of 1912. 


18 


Maintenance grani i in Loony of wife—Nature of estate granted 
~—Presu mption. 


_ Where a zemindar executed an e deed in Anoir 
of his wife conveying land to her in lieu of her maintenance, 
held that the deed was inadmissible in evidence to prove the 
nature of the estate conveyed to her and that secondary evidence 
of its contents was also inadmissible. : 

Held however that the declarations of the RE to the effect 
that she held the land in lieu of her maintenance and for her 
life only were admissible for the purpose. | 

Ordinarily a grant of Jand to a Hindu lady in lieu of ner 
maintenance conveys only a life estate to her. 

C. V. Anantakrishna Aiyar for Appellant. 

K. Raja Aiyar for S. Srinivasa Aiyangar for Respondent. 


..- Ayling, J. rie k 
Tyabji, J. TS; A. No 444 of 1913. 


1915, January 26 

Limitation Act of 1908, Art. 116—Registered lease—Suit 
by lessee for possession of property leased and in the alternative 
for recovery of amount advanced by him to ‘lessor with interest 
—Suit for compensation—Limitation, . 
< A suit by the lessee under a registered. lease for possession 
of the property leased to him and in ‘the alternative for the reco- 
yery of, the.amount advanced by him to, the lessor with interest 
is one for compensation within the meaning of Art. 116 of the. 
Limitation Act, even though the plaint does not expressly state 
that the recovery of the amount advanced is by way of damages, 
and is not barred because it is instituted more than three yea l 
after the date of the lease. 

LL.R. 6 B,75;L LR 6C. 94 ; “and I. L. R. 19 M. 52 

followed. | | rr 
K. P. Lakshmana Rao fox Appellant. 
K. Sundara Rao for Respondent. 


4 SS 


Sadasiva. Aiyar, J. | 
Napier, J. O. S. A. No. 103 of 1913: 


1915, January 20. 
vo  Mahomedan Se a ee ee a anione 
ment of waquif (author, of. trust)—Evidence : of OEA 
hy waquif for long time—Presumption, ` 


gt 


Ina case in which, the deed of’ endowment’ is. not’? forth- 
oe. the waquif: (author of the trust) has. power. to% sou à 
smuttawali ‘ii the-place of a deceased’ muttawali of the wakf- 

The fact that for a long. ‘time -the .waguif appoitited the 
muttawali is prima facie evidence that he-raserved to Phim the 
power of appointing a ee Eiee AP a 


T 


L! tee 


by Regie and Tirumalai Pillai for Apzellant. . a. 
' C. P. Ramaswami diyar with T: ‘Dattabhirama Aiyar 
for Respondent. 


g Sadasiva Atyar, J. Jo Qa Bi be ae 
Ji iNapier J © bee an O. 5 A. No. 46 af ne 
1915 January 27 J Eh 


-i sTrust-Jeweller and-customer-Entrustment of gold for r mahing 
Jewels Insolvency of J eweller—Clrim aga- nst Oficial Assignee. 
Maintainability—Proof of : sae cso of gold by Assignee— 
Necessity. aw n 
2c skArnJewellet who gets a hel his customer for the purpose 
of making. jewels is'a trustee for the customer in -respect thereof: 
and, if the same gets into the hands of the Official Assignee’ on 
the insolvency of the jeweller, it does: not yest in, the assignee 
ang çan: ; be, recovered ,from bim by the, customer .provided 
he is'able to trace it-to the assignee.. | ! ey ee 


WAL agi ee . « Re Hallet’s case follewéd! 7 0 Bie L 
zi ve’ Da Devadoss'- ‘and M. Ke _Remaswamt oe for 
Appellant. ee a Bee. - th 


C. Sydney Smith fòr tie Official 1 Asbienes: 


tS 
Lod d îi w g 
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Ayling, J | 
Tyabji, J. 1 S. A, 218 of 1912., 
1915, February, L i 

Amendment—Pleadings — Power to Gd Boise of 
limitation. t taken a on—Additicn, ae new relief, = can 
i allowed. s. -n t. av . hot RE eas tee ee 
rar The, Plaintiff sued ee a. .. declaration ‘net the debt under a 
decree gbtained-by him, against, the late father of the Defendants; 
was sbipding on 4 the.. latter. Subsequently he sought to amend 
his plaint by adding a new relief, QiZ., the recovery of the decree 
atnount from. the Defendants, It. wasy -found that :at' the, date 


1 


"20 

when the A was asked for, the suit itself would have been 
barred. Held that, as no new facts were alleged or a new cause of. 
action set up, but’ only an additional ‘relief was asked tot, the 
amendment. ought to have been allowed. 

36 M. 378, 11 M. I. A. 468 followed. 

27 M. L. J. 25 referred. to. 
L: A. Govindaraghava ‘Aiyar, for Appellants. 


C. 9; pe nkara | for Respondents.” 


ni 


Sadasiva Aiyar, J. 


Napier, J, 14 > O. S. A. No. 102 of 1913. 
1915, February 1. J 


Civil Procedure Code Act V of 1908,0. 21 R. 63— Claim Pe- 
tition—Order on—Appeal—Sutt for declaration—Limitation— 
Starting point—Date of. original order ‘or of order in appeal — 
Limitatian Act of 1908—Art, 11. sk. 

` An appeal lies against an order on a claim Beton “made ‘by 
‘the High Court’ in: the exercise of its nang kh ah owe 
jurisdiction, © `; < 

25 M. 555 fóllowed. 

‘The starting point of Limitation under ‘art' 11 of ‘the 
Limitation Act of 1908 for a suit for ‘a decldration under Or, 21 
R. 63 of the Civil Procedure Code of 1908 is the date of, the 
order in the appeal against- ‘the order on the claim: petition in 
cases in which an appeal is preferred therefrom. 

V. V. Srinivasa Iyengar for Appellant. 

C. Venkatasubbaramiah for Respondent. 





Tyabji, J. 
1915, February, 2. 

Civil < Procedure Code, O.°21,' Rr, 46, 54—Interest ` of 
usufructuary mortgagee—Proper mode of attachment, 

The proper mode of attaching the interest of a usufructuary 
mortgagee wnen there is a covenant for payment is that pres- 
cribed by O, 21 R. 46 and not the one prescribed by O, 21 R. 54, 

S. Muthiah Mudaliar for Appellants. 

0. V. Ananthakrishna Aiyar, for Respondents. 


Ayling; J. i, j ' sa E, ; 
S. A. 1691 erie 7 


-Z1 
NOTES OF RECENT CAS=S. | 


Spencer, J. | 7 


1915, February 1. 

Criminal Procedure Code Act V of 1838, S. 423—Appellate 
Court Powers of—Enhancement of senzence—Conviction by l 
for two offences—Reversal by appellate Court of conviction in 
respect of one of them—Retention of sentence of first court— 
Legality. | 
Where the accused were convicted by the first court of the 
offences of criminal tre;pass and wrongful restraint and sentenced 
to a fine of Rs.-10 each and the appellate Court set aside the 
conviction in respect of the offence of. wrongful restraint but 
retained the sentence ot the court below, 2e/d that the appellate 
Court ought to have altered the sentence, as, otherwise, it would 
_ be enhancing the same within the meaning of S. 423 of the Code. 


Cr, R. C. 732 af 1914, ° 


Indian Penal Code, Ss. 441, 447 —Crisminal trespass—Essen- 
tials of offence—Intent to commit offence etz.—A bsence of —Effect. 


Where, in execution of a decree for possession of land, pos- 
session was delivered to the decree-holde-, in spite of obstruc- 
tion by the objector, but a day or two after such delivery 
the objector trespassed on the land and prevented the decree- 
holder from harvesting the crops thereon. held that he did not 
thereby commit the offence of criminal trespass as he had not any 
one of the intents specified in S. 441 of tte Penal Code. 


A. Ramachandra Aiyar for Petitione-. 


Public Prosecutor contra. 





Ayling, J. | l 
Tyabji, J. p oi S. A. No. £89 of 1912. 


1915, February 2. J 

Religious Endownent—Temple Committee— Power to ap: 
point additional truste: —Appointment, -f can be questioned by 
Civil Court. e & 

The Committee of a temple: have goz power, -under.Act XX 
of 1863, to appoint acditional trustees if, they think fit and 
proper. If however, they make such an appointment out of 
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malice or merely personal considerations contrary to the interests 
of the Devastanam, the courts are entitled to disregard the same 
as being a bad exercise of the power. 


C. V. Ananthakrishna Aiyar for Appellants. 
T. Rangachariar and R. AREER: Aiyar for Res- 
pondents. 


1 


Sadastvaiyar, J. \ 

Napier, J. | O. S. A. No.-15 of 1914. 

1915, February 4. i 

Insolvent—Discharge in respect of person only—After 
acquired property—Possession of Insolvent—Efject on right of 
Assignee— Limitation, Act of 1908, 5. 28.—Applicability to 
insolvency Proceedings—Dealings of one of creditors with 
Insolvent in respect of after acquired property—Effect against 
Assignee—Estoppet. 


Property acquired by an insolvent, who has Bese his 
personal discharge only and not a final discharge also, vests 
in’ the Official Assignée without any further or other act on his 
part. Possession of such property by the insolvent does not 
- become adverse to the assignee by mere lapse of time. 


S. 28 of the Indian Limitation Act is in applicable to 
proceedings in Insolvency inasmuch as no suit is necessary on ~ 
the part of the Assignee for the recovery of such property. He 
can recover it by obtaining an order of the Insolvency Court to 
that effect. 

The Official Assignee represents the whole body of credi- 
tors of the insolvent and is not estopped from recovering such 
property from the insolvent by reason of the dealings of one or 


some of them only with him on the footing that the property was 
his own. - 


K. Ramanatha Skenai and A. Naryana Sarma for MOREE 
lants. i 


M. O. Parthasarathi diangir M. D. Deva. Doss and 
S. Subbiah Chetty for Respondents. 
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Ayling and . ae a 
Tyabji JJe £: te S. A, 933 and 934 of 1914: 
1915, February 4, E apai ae A 


‘Evidence Act, S. '44_Compromise"décree. -Collateral procee- 
dings—Fraud in compromise, if may be set up—Suit to set aside 
compromise decree if necessary. 


A compromise decree may be attacked on the eroùnd of 
fraud, by a party thereto, in collateral proce edings though, hs 
has not. brought | 2. suit to set aside the compro nise decree, - 


P. M. Si aa Aiyangar for Appellants. 
R. Vembu Aiyar for Respondents. 


AN N : A ie 


- Seshagiri > a ee Hg es Eg : 
>. Aiyar. J.. E: o G R.P. No:85 of 1914. 
1915, February 5, ER a 


pa -n . ai r in 


Succession Certificate Act, S. 4— Applisabitity Hindu Law 
—Joimt Family—Pro-note in name of managing member—Suit 


by: other members ee ki death—Succession certificate— 
Necessity— Test. ~ ak 4 i ii. 


Pes 


The, ‘Success sion , ‘Certificate ‘Act deals aly with cases i 
succession | and is in applicable to case: of .devolution by 
survivorship, . _ Whether or not a certificate is necessary to 
enable. the surviving member or members of.a joint Hindu family 
to sue upon. a-promissory note standing i in the name of a deceased 
member of the family who was, during his -ifetime, its manager, 
depends upon whether the amount .of the note constituted the 
private earnings of the deceased or was fantily money. Property 
in the note vests in all the members of the family, though the 
. note itself is in the name of the manager on!y and he alone can 
sue upon it during his lifetime. To entitle the surviving member 
or members to sue upon the note in the name of the manager it 
i8-not necéssary that’ the fact that the amotat of the note was 
family money” should appear on its:face. | 


aao q&YU ; i” 


T. R. Venkatarama Sastri for, „Petitioner, „s, oat 


K. S. Ganesa Aiyar. for, Respondent. pits de oe 
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The Chief Justice | d : 3 
and Hannay J. 7 + ` A.S. No. 93 0f 1912. 
1915, February 8. l 
Damages—Assessment of—Matters -arising E E to 
the cause of action, if admissible. 


° 


Matters arising subsequent to the cause of action are in 
admissible in reduction’ of damages. 
_ R. Srinivasa Iyangar and C.A Saban Sastri for Appel- 
lants. 
T. V. Muthukrishna Aiyar for Respondents. 


a M 
— 


and Hannay J. A. S. No. 2 of 1913. 


1915, February 8. 


Hindu Law—Adoption by widow—Assent of sapinda— 
Withholding of —Propriety—Grounds—Asking widow to wait 
till two sons are born to sapinda. 


The Chief Justice | | 


Where.the question was whether the nearest sapinda of a 
deceased divided Hindu, who had not authorised his widow to 
adopt, properly or improperly withheld his assent to an adop- 
tion by her and the circumstances of the case as found by the 
High Court were (1) that the widow waited for a great many 
years subsequent to her husband’s death before making the 
adoption ; (2) that she was complaining of ill-health at the time 
of the adoption. and (3) that the grounds upon which the assent 
was withheld were ia) that the adoption was made with the 
object of depriving him (sapinda) of the property of the deceased 
(b) that the widow should wait till ason was born to him and 
then adopt that son, held that the assent was improperly with- 
held and that an adoption made without such assent was not 
invalid. 

26 M. 627 (637) ahan l 

27 M. L. J. 638, followed. 


Held it would be going too far to say that a side should 
be required to wait until the nearest sapinda had two sons, a 
possibility which might never happen: 

T, R. Venkatarama Sastri for Appellant. 


Dr, S. Swaminathan for Respondent, 
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NOTES OF RECENT CASES. 


The Chief Justice and 
Hannay J. A. S. No. 24 of 1913. 
1915, February 8. 
Onus—Promissory note by Hindu fat] er—Suit on, against 
him and his son—Son’s plea of want of cor-sideration for note- 
Proof—Decree if and when can be passed cgainst son, 


In a suit against a Hindu father and his son ona promissory 


= note executed by the former, the latter raised the plea of want of - 


consideration for the suit note. The father died before the trial 
and the question arose on whom lay the onus of proving con- 
sideration or the absence of it. Held that -he onus of proving 
absence of consideration lay on the son as much as on the father. 
If the plaint in such a suit contains allegations appropriate 
to the son being charged with liability for the amoant of the suit 
promissory note, a decree can be passed against the son also. 
23 M. 587 followed. 
27 M. L. J. 596 F. B. Distinguished. 
T. R. Ramachandra Aiyar and A. Xrishnaswami Aiyar 
for Appellant. 
K. Srinivasa Ayyangar and C. Padmanabha Ayyangar for 
Respondent. 


Spencer, and ) 

Seshagiri Aiyar, JJ. r 

1915, February 8. 
Criminal Procedure Code, of 1898—S. 145—“ Possession” — 


Meaning—Right to collect rent—Disputz as to—Magistrate— 


Cr. R. C. No. 285 of 1914. 


_ Jurisdiction. 


The “possession” contemplated by 5. 145 of the Code is 
not physical or actual possession, It inc udes also the right to 
collect rent from tenants in actual possession of immoveable 
property. A dispute between rival claimants with regard to 
such right is a dispute within the meaning of that section. 

R. Sadagopachariar and V. K. Venkatarama Aiyar for 


Petitioner. : 
Dr. S. Swaminathan and S. Ranganatha Aiyar, for 


- Respondent, 
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Spencer and ) 
Seshagiri Aiyar, JJ. +b L. P. A. 373 of 14. 
1915, February &. J 


Letters Patent, cl. 15—“ Order passed in a Criminal ` 
trial. ”—Meaning—Criminal Procedure Code of 1898, S. 133— 
Order under—Revision to H igh Court—Appeal against order in. 

An order of ‘a single Judge of the High Court passed in a 
Criminal Revision case against the order of a Magistrate under 
S. 133 of the Criminal Procedure Code is an order passed in a 
Criminal trial within the meaning of cl. 15 of the Letters Patent 
and an appeal does not lie from such order. 


V. Rathnasomanathan for Appellant. 
B. Somayya for P. Narayanamurti for Respondent. 


Spencer and i 
Seshagiri Aiyar, JJ. | S. A. 1042 of 1913. 
1915, February 9. ki 


Interest— Liability for-—Usufructuary mortgage—Provision 
for yearly payment by mortgagee to mortgagor of certain 
quantity of paddy—Interest on paddy payable—Interest Act 
—Applicability—Presumption—Deed more than 60 years old— 
Copy of—Genuineness—Production from proper custody—Non- 
recital in copy of its being true copy—Effect. 

Where a deed of usufructuary mortgage mentioned that the 
mortgagee should pay tothe mortgagor a certain quantity of 
paddy yearly but the date of the deed was incapable of ascertain- 
ment, the original having been lost and no secondary evidence 
having been available as regards the exact date, held that no 
interest was payable on the paddy thus payable, there being no 
provision for it in the deed and that the Interest:Act did not 
apply to the case. 

A Court is entitled to raise a presumption that a copy of a 
mortgage deed executed about 60 years ago and produced from 
proper custody is a true copy. 

The mere fact that the copy does not recite that it isa 
true copy is not material, if the Court otherwise comes to the 
conclusion that it is a true copy. 

C. V. Anantakriskna Aiyar for Appellant. 

Messrs. A. Nilakanta Aiyar and N. A. Vaidyanatha Aiyar 
for Respondent. è 
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Ayling and JI) fog 

Tyabji, JJ. L. S. A. 397 of -1914. 
1915, February 9. J) -= ` ; KA ; 

Transfer of Property Act—S. 83—Mortgage—Deposit 
. proceedings—Amount to be deposited—Celculation—Method— 
Insuficient deposit—Mortgagees’ right to interest, 

A deposit to be valid and effectual under S. 83 of the 
Transfer of Property Act must be of the amount due on the 
mortgage on the date of the deposit and noz merely: that due on 
the date of the application of the mortgagor under that section. 


Where the mortgagor put in an application under the 
„section on the 3rd August and deposited om the 10th only the 
amount due up tothe 3rd held that the .deposit was’ not in 
accordance with the section ‘and did not disentitle the mortgagee 
to interest on the mortgage amount. 


Quaere : Whether the deposit should be of the amount due 
up to the date of the receipt By the mortgagee of notice of the 
deposit. 

C. V. Ananthakrishnaiyar for Appellant. 

K. P. M.: Menon for Respondent. 





Hannay, J. 
- 1915, February 10. 


Suits Valuation Act—Morigage—Sıit for redemption— 
Valuation—Decree for a larger amount—A ppeal—Forum— 
Plaintiff paying court-fee on difference as per direction of i Court 
— Effect, ; < 
A suit for redemption of a mortgage for the sum of about 
Rs. 4,000 was instituted in the Court of a Subordinate Judge. 
At the time of passing the preliminary dec-ée the Court came to 
-the conclusion that. more than Rs, 7,000 was due to the mort- 
gagee and directed the plaintiff to pay couzt-fee thereon which 
the plaintiff did. The defendant preferred an appeal to the High 
Court taking the valuation of the suit to b2 Rs. 7,000 and odd. 
On a preliminary objection bcing raised that the appeal lay to 
the District Court only, held that (1) in a suit for redemption the 
valuation was to be only according to the principal amount 


Chief Justice and . z 
A. S. 203 of 1908. 
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secured by the instrument of mortgage and (2) the erroneous 
order of the Subordinate Judge directing the plaintiff to pay 
court-fee on Rs. 7,000 did not change the venue of appeal. 

Mr. C. V. Anantakrishnaiyar for Appellant. 

Messrs. S. Srinivasayyangar and S. Desikachariar for 
Respondent. 


Sir John Wallis, C. J. 

Seshagiri Iyer, J. A. S. 93 of 1912. 
1915, February. 

Damages—Measure of—Agreement to form a partnership 
for a term—Breach—Death. of one of the partners during the 
term—Damages to be calculated as though the partnership had 
gone as for the full term. 

Where A, B, C & D enter into a contract to form a partner- 
ship for a term of 10 years and B,C & D break the contract in 
the very first year, by refusing to go on with the partnership, and 
A institutes a suit to recover damages against B, C & D and 
during the course òf suit B dies within the term of 10 years. 

Held, the damages have to be calculated as though the 
partnership had gone on for the fall term of 10 years. The ques- 
tion is one of mitigation of damages ; events happening after the 
breach are not to be taken into consideration in calculating the 


a Wara 


damages. l 
C. A. Seshagiri Sastri for the Appellants. 
T. V. Venkatrama Iyer and T. V. Muthukrishna Iyer for 


Respondent. 


Sankaran Nair and 
A. S. 110 of 1913... 


Oldfield, JJ. 
1915, February 11: | 
Succession Certificate Act—Hindu Law Adoption by widow 


—Suitby adopted son for recovery of debt or other sum due to 
adoptive father—Succession certificate—Necessity. 

A boy, adopted by a Hindu widow after the death of her 
husband, can sue for the recovery of a debt or other sum due to - 
his adoptive father without taking out a succession certificate. 

27 M. L. J. 236, dissented from. 

Messrs. K. Srinivasaiyangar and A. Krishnaswamt Aiyar 


for Appellant. 
Messrs. T. Rangachariar and A. Venkatarayaliah for Res- 


pondent. 
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” Spencer and ae 
Aiyar, JJ 
1915, Beb 11. J 

Criminal case—Sessions Trial— Evidenzse of bani ein 
given at Preliminary Inquiry —Admissibility—Conditions—Evi- 
dence Act (I of 1872), S. 33—Admossitzility of legally in-. 
admissible evidence—Legality—Consent of cccused —Hffect. . 

The personal attendance of a witness before the Court of 
Session should not be dispensed with, and tne evidenze given by 
him before the Committing Magistrate shoud not be referred to, 
except on proof of one or other of the cond tions specified in S. 
33 of the Evidence Act. | 

Where, with the consent of the accused, such evidence was 
admitted by the Sessions Court without proof of any of the 

conditions méntioned in S. 33, held that the evidence ought not 
“to have been admitted even with such consent. 

41 C. 610; 2 A. 646, L. R. 1 P. C. C. 520 followed. 

T. Arumainatham Pillai for Appellan:. 

The Public Prosecutor contra. 


Cr. Ap. 6 641 of 1914. 





Oldfield, J. S. A. 119 of 1912. 


1915, February 15. 

Hindu Law—Division of status—Expression of unilateral 
intention to be separate by a co-barcener—Whethe roperates as 
_ & severance of co-parcenary—Guardian’s Power to enter into 

partition on behalf of 2 minor MER ON EATER while other 


Sankaran Nair, J | 


| Instrument suidending a division of starus Whether requires 
to be registered. ; 

An unambiguous expression of aiea intention -by a 
co-parcener to be separate’ from his co-parceners operates as 
severance of the co-parcenary. ‘To have fhat effect, the expres- 
sion of intention should be irrevocable anc communicated to the 
other co-parceners. MEN 


35 A, 80 (P.C. ) followed. 

1. Under the. Hindu law, the mother and guardian of. a 
minor has authority to consent to a partit-on between him and 
his paternal uncle and a partition so eftcted by her cannot be 
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set aside on the ground that the uncle was, ‘at the time thereof, 
in extremis. 

Per Sankaran Naar, I An instrument evidencing a creation 
of tenancy in common with regard to property in a Hindu family 
does ‘not require ‘to be registered. The division of property is 
the legal result of the divided status between the members of a 
Hindu family. 


19 M.L.J. 228, Foll, 


Per Oldfield, J. An instrument evidencing a division of 
status with regard to property requires to be registered under 
S. 17 (b) of the Registration Act. 


K. Srinivasa Iyengar and A. Kri shnaswami Iyer for Appel- 
lant. 


S. Srinivasa Iyengar and G. 8. Ramachandra Aiyar for 
Respondents. 


Spencer and | 


metengan aman 


Seshagiri Aiyar, JJ. Cr. Ap. 667 of 1914. 

1915, February 15. ; 

Criminal case—Evidence recorded at ak a daa ONES: 
bility. 
l Evidence`of witnesses recorded at an inquest is ‘not substan- 
tive evidence in the case but is admissible for the purpose of 
contradicting or corroborating the witnesses. 

` N.S. Narasimhachariar for Appellant. . 
` Public Prosecutor, contra. 





Tyabji, JJ. S. A. 260 of 1912. 


„~ 1915, February 16. 

C. P: C. of 1882, S. 285—Attachment in” execution of 
decreés of several courts—Sale by Court of lower grade—Vali- 
dity—Bona fide purchaser without notice of -irregularity --Onus 
of proof—Rights of. 

Where, in execution of decrees passed by Courts of diffe- 
rent grades, property was: attached by all of them and sold by a 
Court of a lower grade, with knowledge of the earlier attach- 
ment by the Court of the higher grade, held that the sale was 


Ayling and } 
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only irregular and"that the purchaserat such sale, who purchased 
bona fide and without notice of the irregularity, aii an in- 
defeasible title. ; ; 

Held further that, in such a case, the orus of ihe up and 


. proving bona fides and absence of notice lay on the purchaser. - 


4 


22 B. 88, followed. í l | 
S. Srinivasaiyangar and 8. Ramaswaau Aiyar for Appel 


lant. 
M. D. Devadoss, S. T.: Srinivasagopcla Chariar and N. 


Ramachandravyar for Respondent. - 
Ayling, J. l 


1915, February 19. 

Criminal Procedure Code of 1898, Ss. 107, 144 and 145— 
Scope and appli cability—Magistrate—J urisciction—Order under 
S. 107 and proceedings under S. 145— Legality. 

Where, in consequence of a dispute as to possession of a 
piece of land between an Inamdar, who claimed to be in possés- 
sion of it, and a ryot, who claimed the tight to and possession 
of the same by reason of his possession thereof. from time 
immemorial, the Inamdar moved the Magistrate under S. 144 of 
the Code, but the Police suggested proceedings under'S. 145 
and the Magistrate took proceedings under’ 5. 107 and ordered 
the ryot to give security to keep the peace, #eld that the Magis: 
trate had jurisdiction to pass the order ander S. 107 either 
exclusively or- in addition to proceedings under S. at at his 
option and that the order could not be: objected ‘to as ilegal.. 

16°C, W. N. 83, F. B. 

T. R. Venkatarama Sastri for Petitioner. 

M. D. Devadoss for the Public Proseeutor R, Shadagopa 





Cr. R. C. £32 of 1914. 


_ Chariar and V. K. Venkatarama Aiyar for Respondents: 





Oldfield, JJ. A. S. No. 50 of 1911. 


1915, February, 18. i ghee 
Service-tenure—Forfeiture — Resumption — Gaeta: 

on part of tenure-holder to attend Dasa-a with number of 
pbykes—Refrisal to discharge—Resumption—V alidity—Madras 
Regulation XXXI of 1802—Dispossession. or. eee _— 


—Efect—Right not dn a Ah 


Sankaran Nair and | 


SM Na 
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An obligation on the part of a tenure-holder to attend 
Dasara with a certain number of pykes is not ‘‘ Service” so as 
_ to attract to the tenure the incidents of a service-tenure and 
the superior landholder cannot ‘claim to resume the tenure on 
the ground that the subordinate landholder refused -to: attend 
Dasara, i 

~ An obligation to act according to Sarkar’s orders -is too in- 
definite to be enforced in a Court of law. 

Dispossession for over the statutory period during the time 
Madras Regulation 31 of 1802 was in force merely barred the 
remedy and did not extinguish the right, there being no section 


in the said Regulation ak ponding to S. AR of the Limitation 
Act of 1877. 


- S. Srinivasaiyangar, B. N. Sarma with K. Raja Aiyar 
-and A. Viswanathaiyar for Appellant. 

K. Srinivasaiyangar and A. Krishnaswami Aiyar for Res- 
pondents. 


~ 


. Sadasivaiyar and ` 
-= _ Napier, JJ. O. S. A. No. 24 of 1913. 

1915, February 18. ) . 

4 Eléction—Validity—One act of RAT or personation 
brought home to agent of candidate—Effect—Decision of elec- 
tion officer accepting . vote—Finality—Civil Court—Jurisdic- 

Whatever may be the. common law of Pelang one act of 

bribery. or personation brought home to the agent of the candidate - 
is not by itself suficient to vitiate the election. A.vote procured 
= can only be purged from the Poll. 

x Per. Sadasivaiyar; J. (Napier, J, dissenting). The decision 
Wi an election officer empowered to decide whether a person.isa 
real voter or not to the effect that the vote in question is the 
Vote of a real voter and must be accepted is final and cannot be 
questioned in a Civil Court. ' 

‘Messrs. T. R. Ramachandraryar, G. S. Ramachandraiyar 
and P.:C. Destkachaniar_for Appellants. > ‘ 

Messrs. T; Rangachariar, C. Narasimhachariar, K. S. 
Krishnaswami Aiyangar, C. P. Ramaswami Aiyar, V. Venkata- 
chariar, V. Masilamani Pillai and N. S. Rangaswami Aiyangar 
for Respondents. 
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“a a: : NOTES OF REGENT CASES,: 2 AS k 
Chief Justice and A BM aka Ji Wi. 
Coutts-Trotier, J. . + oe A. S: 73 of 1913. - A 
1915, February 25, 2 Si a oo 


Inam—Resumption—Right of Govern-nerit—Limitation— 
Inam granted by former Government but not ONRET by Inam 


~ 


- Commission— Effect. 


`O There is no period of limitatioti forthe Government to resume 
an Inam granted by a former Government bat not confirmed by 
the Inam Commissioner. kahi 


Where therefore the Inam nie oner made a recom- 
mendation in 1866 to the effect that the conditions of the grant 
of an Inam in respect of the Bilwarchana ta a temple ‘ in- “Kaliar- 
koil were hot properly complied with and.. that the Inam should 
be resumed, and through oversight or othe- circumstances the 
riatter was lost sight of till 1910 when the Government, passed 
‘orders resuming the Inam, held that. the Government’s right to 
resume could. not be held to be barred. = e” 

27 M. 16, followed. L i TE oe 

C. V. Anantakrishna. Aiyar d P. Se Narayanasami 
Aiyar for Appellants. 4 a 

S. Swaminathan for Gonetament Pleader: for’ Res- 
h pondent. nE SETE 


7 


; Ohief Justice and 7 pe cee E oo. 

--Coutts-Trotter,-J. °> poi A. 5S; 236-of bala i 
1915, February 23, ' |: 

-` Limitation Act of 1908— Ari, ‘912 Applicability Suit to 
yecover properties conveyed under void deed—Limitation—Truist 
property —Tresbass upon—Monies spent by trespasser for neces- 
sary purposes—Lien for, if & defence to sut for possession 9 


trustee— Mode of taking accounts ‘discussed. à i 


Disputes having arisen among the trustees of a temple con; 
cerning its management, it and its properties were under a deed 
delivered ‘to the defendant and his heirs for management till the 
‘trustees unanimously claimed the same back. “Ina suit brought 
by the trustees after 10 years- to recover the temple and its 
properties, the. defendant pleaded. (1) limitation, inasmuch as. the 
petiod of 3 years for setting aside the deed of transfer had elapsed 


D 
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and (2) that the defendant had a right of lien over the trust pro- 
perties for monies spent by him. The lower Court.having over- 
ruled the said contentions, held, on appeal bythe defendant (1) 
that the deed of transfer being void did not require to be set 
aside, and Art. 91 was therefore inapplicable and (2)-that the 


defendant, being in law a trespasser could’ not claim: any lien 
“over the trust property. 


K. Srinivasa Iyangar and A. Krishnaswamé Aiyar for 
Appellants. A 

S.T. Srinivasaagopalachariar, G. 7. Aga Aiyar 
l Ana S. cuneararge Aiyangar for Respondents. 


- o 


Ayling and ` | ae 
Tyabji, JJ. | b- S. A. 256 of 1914, 
1915, February 24. J 

Execution sale_Validity Death of judgment-debtor—Sale 
without proper ‘representation of estate—Hffect—H indu Law 
«—Widow—Mortgage—Decree in suit on—Haxecution—Death of 
widow before sale—Sale after bringing’ her daughter-in-law on 
record—Reversioners not brought on record—V alidity of sale. 


“A Court has no jurisdiction: to sell the’ property of persons 


: TT are not parties to the proceedings or EPERE Y represêhted 
-on the record, ~ aa a 


Where, after the death of a Hindu widow against ehon a 
decree was obtained on a mortgage bond, executed by her in 
respect of. her husband’s estate and found to. be binding . thereon, 
her daughter-in-law, who had no interest in the property and 
was not even in possession thereof, was brought on record.as her 
legal representative - instead. of the next reversioners-: and the 
Property was sold in execution and purchased - by the decree- 
holder himself, held, in a suit by the reversioners: for. setting 
aside the sale on the ground that there, was no-proper representa» 
‘tion of the estate, that the daughter-in- law did not represent the 
estate, that the defect in representation was one not of form 
merely but of substance and that the sale was a nullity. 


326 296 P. C. followed, ; ; par” 
P. Venkataramana. Rao; for. Appellant. - pe ae a SS 
7 T Narasimha Aiyangar fe aa w Pe 


a. | . 
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 Couwtis-Trottet-J. - A. S. 36:6f 1918. 

1915, February 25. 
- Grant—Construction—“Kayam patta’ --Epect Subsequent 
conduct of grantor and grantee—Admissibity.. 
an po hg eae paa do not convey per sea a a 
estate. a gee i T Bi el o A 


15M. 199) Bie 


Chief Justice and | 2 Seve, See 


21 M. 503 followed. Ne 

- “But the circumstances under which tke grant was madeand 
the conduct of the grantor and the grantee subsequent to the 
grant may show that the estate conveyed is a. hereditary one, 

Where the predecessor -in title of a gamindar granted a 
village under a ‘‘Kayam patta” stipulating tor payment of a parti- 
cular amount of rent and the question arose whether the grant 
conveyed an absolute estate or an estate, fcr the life of the gran- 
tee only, and evidence was adduced of transactions between the 
grantor- and the grantee and between the grantee and third per” 
sons showing a consciousness.on the part of the, grantor and. the 
grantee that the’ estate conveyed was an, ansolute one. and two 


z 
4 

-r ki 

Ka” 


transactions between the grantor’s successor-and the: grantee’s 
successor in respect of property granted on similar terms showing’ 
that the grant was‘of an ‘absolute estate, hzld that the grant w wäs 
of an absolute estate. = Eg 
12 Ç..117 P. G. erok a a AN 

L. S. Venkataraghávaiyar" for LA. lca i 
iyar for Appellant. 





S. Swaminathan for.Respondent. ae ` - an i 
Tyabji, Js: | a eS Wore. ay eS a 
- C. M. As, 29 of 1915. 
“1915, “February 25. 


l ` Practice—Stamp—Transfer of iniszellaneous appeal from 
.file of District Court to file of High Court—Half- rubes stamp | 
affirmed on ‘appeal memo—Sufficiency. I 
A miscellaneous” ‘appeal filéd in the District Court on an 8 
annas stamp but subsequently transferred to the High Court to be 
' heard and disposed: of with’ another case pending betore it- does 
nöt become insufficiently-stammped.=*-- * -" ° oe 
Ç. V. Ananthakrishnaiyer fot ‘Appellant. A 


ey oy oe 


36 


_ Chief Justice, Ayling \ . 3 ; 
and Sadasivaiyar,-JJ. | Referred-Case 7 of 1913. 
1915, March 3. l i - 
Presidency Small Cause Courts Act (XV of 1882), S- 19, cl. 
(S) “suit for declaratory decree” —Olaim to moveable property 
uttached in execution af small cause decree—Property in court 
custody—Dismissal of claim in "respect of —Suit by unsuccessful 
claimant for recovery of property—Maintainability—Small 
a Court—Jurisdiction. 
> The suit allowed. by O: 21, R. 53 of the Small Cause ‘Court 
Rules, Madras (which in this respect is the same as O. 21, R. 63 
of the Code of 1908) to an unsuccessful claimant is a suit so set 
aside the summary order in thé claim proceedings and not a suit 
for a declaratory decree within the meaning of S. 19; cl. (S) of 
the Presidency Small Cause Courts Act. 7 
35 C. 202 P. C. rel. upon. ` 
s Where, therefore, a claim put in to moveable property: at- 
tached in execution of a small cause decree and in the custody 
of the office of the Court was dismissed ‘and the unsuccessful 
claimant instituted a‘suit in the Small Cause Court for the re- 
covery of the property attached, held that the suit was not a suit 
for a declaratory decree within the meaning of S. 19, cl. (S) of. 
the Presidency Small Cause Courts Act and was cognisable by the 
Small Cause Court. 
~ P. Sambanda Mudaliar for Plaintiff.. 
ae UG, Pattabhiramaiyangar for the Defendant. 


Spencer and Coutts- \ eee 
Trotter, JJ. . < L. P. A. 376 of 1914. 

1915, March 3. Ji 

Letters Patent, Madras—Cl. 15— Criminal trials—Meaning 

—Criminal Procedure ‘Code of 1898—S. 488—Order of Magis- 

trate under—Revision—Order of single Judge of High Court— ` 

Appeal—M aintainability. ' 





Proceedings under S. 488 of the. Criminal Procedure Code £ 


fall within the category of criminal trials within the meaning ` 
of cl. 15 of the Letters Patent and an appeal does not accordingly 
lie, „against, an order of a single judge of the High Court in revi- 
sion against an order of a Magistrate a in such proceedings. ` 
V. Ramesam for Appellant. i 
A. Viswanathaiyar for B. N, Sarma jo Respondent, 
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NOTES OF RECENT CASES. © 


m saman 
- 


Sadasiva Aiyar and N BNN 

; Napier, JJ. . . fF © Q, S. A. 33 of 1914. 

` 1915, February 25. l i 
Executor—Action against co-executor—Maintainability— 

English Law—Applicability to India. 


© The rule of English law that one of several executors cannot 

maintain an action at law against his co-executors has no appli- 
‘cation to India, as under the Indian. Law there is no difference 
between an action at law and one in equity. 

A. Krishnaswami' Aiyar for K. Srinivasa Iyengar for Ap- 
pellant. ~ | 

C. P. Ramaswami ‘Aiyar and M. Subbaraya Atyar for 
Respondent. p% i i 


Ayling, J. | 


1915, March 1. 

Penal Code, S. 464—Fergery—Dishenest or fraudulent 

intention —Meaning —Unauthorised interpolation under bona fide 
claim of title—Conviction for forgery—Legality. 

Disputes having arisen between the complainant and. the 
accused as to the ownership of a party wall, the matter was re- 
ferred by them to certain arbitrators who upheld the accused’s 
claim to the wall in general terms i.'¢., witrout saying anything 
as to its length. A document was accordingly executed by the 


nial 


Cr. A; 669 of 1914. 


complainant in which he recognised the title of the accused to the 
wall in question in general terms. . Subsequent to the execution 
of the document the accused made additions to it in the shape of 
a specification of the length cf the wall. It was found, however, 
that the addition was unauthorised but was made by the, accused 
in the bona fide belief that the decision of the arbitrators entitled 
him to make it. : Held in an appeal from the. conviction of the 
accused under S. 464 of the.Penal Code tkat the addition was not 
. made dishonestly or fraudulently within the meaning of thatsection 
and that the conviction was therefore illegal. : 

J.-C. Adam and N. Rajagopale ‘Chariar. for. Appel- 
lant. | ee 

Sydney Smith for Pubiic Prosecutor contra, 


re ee ee ee 
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Tyabji, JJ. 


Ayling and 
7915, March 1. 


S. A! 2058 of 1913. | 


ee ee 
. 


Perpetuities—Rule as to—Applicability—Contract of sale or 
reconveyance—Enforceability against parties and their succes- 
sors—English law—Applicability to India. 


The rule as to perpetuities has no application to a mere 
contract of sale or reconveyance and there is no difference with 
regard to the right to enforce tbe contract between the original 


parties and their successors. 
ka 


“Kolathu Iyer v. Ranga Vadhyar 1 dissented from. 

The rules under the English law are inapplicable in India 
in view of the fact that S. 54 of the Transfer of Property Act 
provides that a mere contract of sale does not create an interest 
in property. ME 


A. Krishnaswami Aiyar and M. Subbaraya Aiyar for 
Appellant. | h a 
T. V. Muthukrishna Aiyar for Respondent. 


Spencer and l 
Seshagiri Aiyar, JJ. ` A. S. 282 of 1912. 
- 1915, March 2. : 
Presidency Banks Act. (XI of 1876), S. 37—Advance in 
contravention of provisions of—Validity—Assignment by Bank 
—Suit by assignee—Advance if can be questioned by debtors. 
An: advance made by the Presidency Bank authorities on 
‘the security of immoveable property in contravention of the 
provisions of S. 37 of the Presidency Banks Act, though liable 
to be avoided by the Bank, is binding as against the debtors and 
cannot be questioned by them when a suit is brought thereon by 
‘an assignee from the Bank. | 
25 B. 52 followed. 7 - 8 
B, Sitarama Rao and R. P. Lakshmana Rao for 
Appellant. - 
_. K.N. Aija Atyar-and-K. Y. Adiga for Respondent. ` 


m a 





‘1, 34 M.L.J. 84. 
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- NOTES OF RECENT CASES. 


r 


Seshagiri Aiyar and | ; 
. Napier, JJ. eo C.M. A. 76 of 1914. 
1915, March 5. J 


Guardians and Wards Aci VHI of 180), Ss. 17 and 19(6) 
_— Guardian —- Appointment — Considerations - weighing with 
Court—Father alive—Right of, when ought 30 be interfered with 
—Second marriage of father—Effect. 

The right of a Hindu father to the sustody of his minor 
child ought not to be interfered with in pursiance of proceedings 
under the Guardians and Wards Act, unless the Court finds that 
he is unfit to be guardian. The fact that he has married 

a second wife-is no ground for presuming such unfitness. 
29 A. 210, dissented from. 
. 32 B. 50, distinguished. 
T. R. Krishnaswami Aiyar for Appellant. 
S. Varadachariar for Respondent. 





Spencer and 9 _ 
Coutts Trotter, JJ. + S.A, 397 of 1913. 
1915, March 8. J 


- Declaratory swt—Consequential relief —Suit for declara- 
tion that decree was obtained by fraud—Maintainabihty— 
Prayer for injunction—Necessity. 

A suit for a bare declaration that a decree was obtained by ' 
fraud is not maintainable. The plaintiff in such a suit must also 
ask for an injunction restraining the defersdant from executing 
his decree. 

T. Rangaramanuja Chariar for Appellant. 

"A, Krishnaswami Aiyar for Responcent. 


‘Oldfield, JJ. 
` 7915, March 9 
Hindu Law—Adoption by widow—Soecification by husband 
of boy to be adopted—Adoption of another boy—Vahdity—Inten- 
tion of husband—-Constructicn.of will. 
By his will, a Hindu directed his widew. to sient a BAKO 
boy stating that be himself wanted to adcpt the boy and.did not 


Sankaran Nair and l 
| A. S. 161- of 1913. 
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do so for want of time and gavé other directions as to the dis- 
posal of his property, On the death of her husband, the widow, 
purporting to act under the authority given by his will, adopted 
‘the boy specified arid.on ‘his death adopted another boy. Ina 
suit by the’ reversionary heirs to set aside the second adoption on 
the SEDANG that it was not authorised by the husband, held 


Per Sankaran Nair J. that the will indicated a primary 
intention on the part of the testator to make an adoption, that 
“the specification of the boy was nothing more than a direction to 
the widow and that the adoption in question was therefore valid. 


Per Oldfield J. that the authority given by the will was to 
_ adopt the boy specified and that the adoption in question being of 
a different boy was therefore invalid. 


L. A. Govindaraghava Aiyar and A. Ramachandra Ayar 
for Appellants. 

T. R. Ramachandra Aiyar and M.. RANEA 
for Respondent., 


Seshagiri Aiyar and ) 
Kumaraswami Sastri, JJ. b L. P. A. 234 -of 1914. 

1915, March 9. J 

. Costs—Order as to—Appeal—Remand—Order that costs 

of appeal and of original trial do “abide the result’’—Effect—. 
Lower Court if has discretion as to costs of appeal—Order that 
costs ef appeal and of original trial do “ abide and follow the 
result — Difference. 

Where an order of the appellate Court, remanding the case 
to the lower Court for disposal on the merits, provided that the ` 
costs of the appeal and of the original trial “do abide the ` 
result,” held that the lower Court was not deprived of its discre- 
‘tion in the matter of awarding the said costs. 

(1894) 1 Q. B. 666 followed. 

4 C. W. N. 343. considered. 

The difference between an order that costs do “ abide’ the 
result.” and an:order that costs do “abide and follow the result” 
pointed out., , 

T. Ramachandra Rao for Appellant. 
N.S. Narasimha Chari for Respondent. 





41 


Seshagiri Aiyar and A PoE 
Kumaraswami Sastri, JJ. L. P.-A. 260 -of la A 
1915, March 10.: J 

Limitation Act of 1908, arts,.7 and 102Applicabitity— 
Cook—Suit for wages—Limitation—Cause of action. 

A suit by a cook against his master. “or ‘the recovery cof 
wages payable to him by the latter is governed by art.:.7 of the 
Limitation Act and not by art. 102; and-ia the absence ofan 
agreement to the contrary, the wages of one month “ accrùe 
due” within the meaning. of the article at the commencement 
of the next. l 
+. P. R. Narayanaswami Aiyar for Appe lant. 

T. Pattabhirama Atyar for Respondent. 





Spencer-and Coutts | 
Trotter, J J. 
1915, March 10. 


Civil Procedure Code of 1908—S. 24—Transfer—District 
Court—Jurisdiction—Transfer of decree to District Court for 
exesution --Transfer by it to another Court—Withdrawal after 
transfer—Validity—Civil Rules of Practize—Rule 161 (a)—6 
months’ period provided by—Computatien— Application for 
execution presented after expiry of 6 montks’ period—Jurisdic- 
tion to entertain. i x 
| A District Court to which a desae is sent for execution 
can, after transferring it to another Court, exercise the powers of 
withdrawal. conferred upon it by S. 24 cf the Code of Civil 
Procedure. 

The period of 6 months refered to in Rule 161 (a) of the 
Civil Ruies of Practice is to be computed from the; date on. 
which the decree is sent for execution to tha District Court and 
not from the date on which that Court trensfers the decree ito 


C, M.A. 45 of 1914,” 


another Court. 
Rule 161 (a) of the Civil. Rules of Fractice is directory 
and not mandatory and a Court to which a decree is transferred. 
for execution does not cease te have jurisdisticn to entertain the 
application for execution’ a ter the expriy of the 6 months 
referred to in that Rule. KA 
A. Krishnaswami Aiyar for ‘Appellant 
A. Venkatarayaliah for Respondent, 
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Seshagiri Aiyar and |) 

Napier, J]. 4 C. M. A. 151 of 1914. 

1915, March 10. | 
` ` Civil Procedure Code of 1908, O. 22, Rules 3 and 10— 
Applicabihty—Morigage—Suit for sale by executor of estate of 
mortgagee— Death of executor after preliminary but before final 
decree—Aphlication by widow of mortgagee to be brought on record 
as legal representative—Order: rejecting—Appeal—C. P. C. of 
1908, S. 2, cl, (11)—Legal representative—Definition of —Effect. 

“In a suit for sale upon a mortgage brought by the executor 
of the estate of the mortgagee, the executor died after the prelimi- 
mary decree but before the passing of the final decree. The 
_widow of the deceased: mortgagee thereupon applied to be 
brought on record as the legal representative but her application 
was rejected. Inan appeal against the order rejecting the appli- 
cation held that in view of the definition of the expression “ legal 
representative ” ‘in S. 2, cl. (11) of the Code, the widow’s appli- 
cation must be regarded as one under O. 22, R. 3 and not under 
O. 22, R. 10 of the Code and that an appeai did not lie against 
the order rejecting it. 

T. Rangachariar, C. V. Anantakrishna Ayar and P. V. 
Parameswara Aiyar for Appellant. 

S. Srinivasa Aiyangar and G. S. Ramachandr Aiyar for 
Respondent. 


, Sankaran Nair and | | 
. Oldfield, JJ. b- A. S. 233 of 1913. 
1915, March 17. |) : 

; Perpetuity—Rule as to — Applicability—Covenant not 
creating interest in immoveable property—Covenant by defen- 
dant to convey land to plaintiff should latter pay price from out 
of trust money in his hands. 

Where, in a suit brought on a.covenant ina compromise 
between the plaintiff and. the defendant to the effect that the 
defendant should convey some villages to the plaintiff for a 
particular-sum should the latter pay it from out of the trust 
funds in his hands, the plea was raised that the covenant was 
not enforceable because ‘it. offended against the rule as to 
perpetuities ; held that the covenant did not:-create an interest in 


43 
immoveable property, that, the rule as to a aias had no 
application to it and thatit was therefore enforce able. 
24 M. L. J. 84 dissented from. Ei 
S. A. 2058 of 1913 followed. 
L. A. Govindaraghava Aiyar for Appellant. 
C. V. Anantakrishna Aiyar and N: A. A kaka oes 
for Respondent. z 


Seshagiri Aiyar and 
Kumaraswamy Sastri, JJ. C. M. P. 1966 of 1913. 
1915, March, 18. 


Civil Procedure Code O. 9, R. 13—Ex barte doopt, setting 


* aside— Appeal by some of the defendante—Application 7 can: 


be made to the appellate Court. : 
An application to set aside an ex parte decree’ ty some of 
the defendants who alleged that they were not served with 


Summons in the suit and were not aware of the- decree: therein». 


can be made to the High Court where an appeal from the decree 
by the other, contesting selene is pencing. 
30 M 535 Ref. 

K. R. Rangaswami Iyengar for Petit oner. 

G. S. Venkatarama Iyer for G. S. Ramachandra Iyer for 
Respondents. 

Seshagiri Aiyar and | 
Kumaraswami Sastri, JJ. j © C.M. A775 of 1914. 

1915, March 19. - i 

Mortgage—Suit for sale—Preliminary decree passed before 
Limitation Act and C. P. C. of 1908—Executability—Limitation 
— Decree absolute—Passing of—Effect. : 

` A preliminary decree passed, before -he coming a force 

of the Limitation Act and the Civil Procedure Code of 1908, in 
a suit for sale upon a mortgage is execu-able without an order 





anso ute for sale. 

“Under S. 48 of the Code, the decree-holder can in such a 
case apply for execution of the decree within 12 years from tbe 
date of the preliminary decree and, if a cecree absolute is after- 
wards made, he has a further period of 2 years from the date. 
thereof for executing the decree. | 

S. Doraiswami Aiyar for Appellant. 

M. O. Parthasarathy Aiyangar and M, C. A RRE 
chariar for Respondent, 


NG 
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' Seshdgiri Aiyar and) .- 
Kumaraswami Sastri, JJ.} C. M. A. No. 286 to 290.of 1913. 
1915, March 19. |. | l ; 
Civil Procedure Code of 1908, Ss. 47, 73--Rateable distri- 
bution—Order allowing—Appeal. 


It cannot be laid down as an: invariable rule of law that an 
order under S. 73 of the Code allowing rateable distribution 
is not appealable. Such an order may come within S. 47 of the 
Code in which case an. appeal will lie from it. 


1 L. W. 232 Cons. 
L. A. Govindaraghava Atyar for Appellant. 


4 
_ M. Krishnamachariar, V. Parthasarathy Aiyangar and 
R. V. Venkataramana Rao for Respondent. 


» 


© Wallis, C. J. and 
Tyabji, J. A. S. 82 of 1913. 
1915, March 19. 


Court Fees Act, S.-7 cl (4)—Swit coming under—Prelimi- 


. nary decree for accounts—Appeal by defendant Valuation. 


_ The following question was referred to a Full Bench :—1f, 
in a suit under S. 7, cl. (4) of the Court Fees Act, the plaintiff 
obtains a preliminary decree for accounts and the defendant 
appeals against the whole of that decree, is the appellant bound 
by the valuation put inthe plaint by the plaintiff or is he at 
liberty to put his own valuation. 

S. Srinivasa Aiyangar and KE. Bhashyam Avyangar for 
Appellants. 

T., V. Venkatarama Iyer and T. V. Muthukrishna aad for 
Respondents. 


a 


Sankaran Nair and 
Oldfield, JJ. 
1915 March, 19. J 
"Hindu Law—Impartible Estate—M innan Rishi. of 
junior members—Devise of estate—Devisee if liable to maintain. 


A. S. No. 142 of 1912. 


Every junior member of an impartible estate is entitled to 
maintenance so long as the impartible estate could be treated 
as the joint property of the junior member and the. holder of the 


45 i 
impartible estate. The right of maintenance of a junior -mem- 
ber does not in any way interfere with the uarestricted power.of 
disposition of a Zemindar over the impartible-estate. ; A junior 
member born during. the life time of the holder of an impartible 
estate who makes a will of the estate in favour of a stranger, is 
not entitled to claim maintenance from the devisee. ae 
S: Srinivasa Aiyangar for Appellant. 
- K. Srinivasa Atyangar jak A. Krisanaswami Aiyar to: 
Respondents. : 


- + - - 
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The Chief Justice, Ayling | 
and Sadasiva Aiyar, JJ. Lean Bench A. S. No. 74 o 1911+ 
; ` 1915, March 23.. - 
-. Hindu Law—I int - SON- of Sudra by 
kept dancing. girl—Right to inherit. É ~~ 
The illegitimate son of a Sudra by a} dancing: oe: who was 
practising her profession of prostitution before she .camé into 
the keeping of the son’s putative. father, : is entitled | to ey 
K. N. Aiya for Appellant, 5 
B. Sitarama Row for Respondents.. `. ` ET r 
“The Chief Justice and \). ~ 
Seshagiri Aiyar J. Ai A. S, No 144 to 146 of 1912. 
1915, March 23. 7 
, Civil Procedure Code, S. 92-—Suit under—Sanction given to 
four persons—Suit by two, iF maintainatie. 


Where sanction is given under S. 92 vf the Civil Procedure 
Code to four persons, two of them canrot'sue alone without 
` getting the sanction amended or obtaining a fresh sanction. 


27 M; L. J: 241 Ref. 
` B. Somayya for P. Narayanamurti for Appellant. 
'. . Howble Mr. Sarma and V. Ramesam for Respondents. 








Seshagiri Aiyar, J. Ċ. M. P. 859 of 1913. ` 

1915, March 24. 

The Scheduled Districts Act of 1874—Regulation I of” 1912 
—Apblicability—Amindivi island in Lasadives— Person. resid- 
ing in— Service of notice on, if can be effected through Collector 
of Soule Canara—Substituted service—Order for. 

“ In'an application to serye notice of a Civil Revision Petition ` 
filed’ againsta person who resided at Amindivi, one of the Lacadive’ 


islands, the Collector of South Canara, to which the said island 


l Chief Justice and 
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was attached for administrative purposes, was asked to serve 
the notice. The question therefore arose whether or not the 
Scheduled Districts Act of 1874 applied to the said island, and 
‘whether, even if it did; Regulation I of 1912, which in terms 
‘applied to the Lacadive islands and Minicoy, applied to 
Amindivi. -Held, that the Scheduled Districts Act did not apply 
to Amindivi and that, although the: body of Regulation I made 
it applicable to Lacadive islands and Minicoy of which- Amin- 
divi was one, its preamble showed that it was intended to apply 
only to the southern group of the Lacadives of which Amin- 
divi was not one, 

Under the circumstances er Service was ordered to 
be effected by registered post and by affixing a copy of the notice 
on the last-known residence of the respondent in Mangalore. e 

K. P. Lakshmana Rao for Petitioner. 
© C Sydney Smith for Public Prosecutor. 





Tyabji, JJ. 7 ci M.A. No. 40 of 1914. .- 

1915, March 24. 

Civil Rules of Practice—Rule 279 Cl. (6)—Ezecution—Costs. 
of—Pleader s fee—Decree-holders” right to—Voluntary payment . 
of amount by judgment-debtor after presentation of execution 
application but before passing of orders thereon—Efject— 
“Amount realised by execution application’ ’—Meaning. 


Under Rule 279 Cl. (6) of the Civil Rules of Practice, the 
decree-holder is not entitled to claim pleader’s fees as part of the. 
execution costs in a case in which after the presentation of the 
execution application but before the passing of any “orders there- 
- on, the judgment-debtor voluntarily pays the amount due under 
the decree, because the amount so paid cannot be said to have 
been realised by the application.-within the meaning of the rule, 


Ayling and | 


P. M. Srinivasa Aiyangar and P. N agabhushanam for 


Appellants, 
T. Ramachandra Rao for Respondent. 


a r 


Spencer and D 
Coutts Trotter, JJ} | L.P.A, 2 of 1915. 
1915, March 25.. J 
l Criminal Procedure Code of 1898, Ss. 145—Possession pro- 
ceedings—Revision in—Order of single- Judge of High Court— 
Leiters—Patent #ppéni a ai m—Award of --Practice, 
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In this case, which was an appeal under the Letters Patent 
against an order of a single Judge of the High Court in a revision 
petition put in against the order of the Magistrate passed in pro- 
ceedings under S. 145 of the Code of Crimiral Procedure, their 
Lordships awarded costs to the successful sape ani 

M. D. Devadoss for Appellant. 

Public Prosecutor and K. S. J ayaram Liyar for V.C. Seska- 
chariar for. Respondents. ===- 


| 
-a = Sum ara 


Sastri, J. 
1915, March 26. 


' Penal Code—S. 207. Police Constable—Undertaking investi- 
‘gation without authority—Taking possession of . alleged stolen 
pbroperty—Failure to report same to Mcgistrate—Conviction 
under S. 207—Validity—Criminal Procedure Code—S. 164—~ 
Statement made before Magistrate—Subsezuent retractation— - 
Admissibility of statement as independent evidence. 

A Police Constable, who undertakes ar investigation with- 
out being authorised thereto and takes possession. of alleged 
stolen property, is bound to réport the same to the Magistrate 
and for failure to do so is liable to be punished under S. 207 of 
the Penal Code, 

A statement made before a Masicteate under S. 164 of. the 
Criminal Procedure Code, but subsequently retracted, cannot’ be 
ka as Indépêndent evidence. > - ih 

, Ba Sitarama Rao for Accused. 

Public Prosecutor Contra. 


Kumaraswami i 4 ; 
| ‘Cr. R. C. 678 of 1914.. 


Kumaraswami 


Sastri, d. -© Cr. R. C. 667 of 1914.. 
1915, March 26. J > 


. Criminal Procedure Codé—S. 439. _Revision—High Court 
—Interference in a pending case—Jurisdiction. 

= ‘The High ‘Court can, in revision, interfere in a pending 
case where there is some manifest and patent injustice apparent 
on the face of the proceedings and calling for: prompt redress. 

In a Criminal Revision Casé preferred by the accused 
against an order of the Sub-Magistrate framing a charge against 
him for offences punishable. under Ss. "189, 504 of the Penal 
“Code; the High Court interfered’ and quashed the proceedings on 


ki 


the grounds that the charge. was based - on no evidence and that 
the çomplaint was vexatious. 
_- 22C. 131 (138), 25 C. 233,26 C. 786 (791), Z0 B. 543, 
followed. ` 

T. R. Ramachandra Aiyar for R. Shadagopa Chariar and 
C. Rajagopala Aiyangar for Accused. 

Public Prosecutor, Contra. 





giti Aiyar, J. 


Chief Justice and Sesha- \ 
A. S. 173 of 1913, 
1915 March, 30. 


. ~, Co-tenants— Execution sale of interest of one of —Suit by . 
purchaser for partition and possession—M aintainability—Apfli- . 


egtion-under O. 21, R. 96 of C. P.C. for symbolical possession— 
Necessity—Limitation for such suit—Limitation Act of 1908,— 
Arts, 137, 138, 144—A pplicability. 

It is not obligatory upon a person purchasing, at. a es in 
execution. of a decree, the interest of one of two co-tenants 
(Mahomedan co-heirs) to apply for symbolical possession under 
Q; 21, R: 96 of the Code of Civil Procedure 1908 before roort 
to a suit for partition and: possession, 

To sucha suit neither Art. 137 of the Limitation Act of 1908 
nor Art. 138, which is confined to suits against the judgment- 
debtor, applies. The article applicable is Art. 144. 
© T. Rangachariar and K.S. Ganesaiyar for Appellants. 

S. T. Srinivasagopala Chariar and V. C. i i for 
Respondents. 





Ayling and , ) l , 
Tyabji, JJ. ro- O.S. A. No? 7 of 1913. 
1915, March 30. J 


.. ,-Mahomedan Law—Gift—V alidity—Possession—N ecessity 
Gift by father to minor son—Execution and registration of 
deed—Father taking rental agreement as guardian of minor son 
in respect of property subject of guft—Effect. 

~ Where the question was as to the validity of two registered 
deeds. of gift, each comprising a house, executed bya Mahomedan 

father in favour of his minor son, and iť appeared that as regards 
the house comprised in one of the deeds the father subsequently 
took a rental agreement in the name -of his minor son describing 
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himself as his guardian while in respectof the house comprised 
in the other deed the father-took an agreement ‘in his: dwn name 
under similar circumstances, held that the zift of the first of the 
houses’ was valid but not that ofthe secord inasmuch as under 
Mahomedan Law the mere execution and -egistration of a “deed 
of gift by a father i in favour ‘of his minor son does not complete 
the gift. A 


C. V. Anantakrishna Aiyar and C. P. Ramaswami Aiyat 
for Appellants. 


G. Krishnaswaimi Aiyar for Respondent. 


Spencer and i a 
-Coutts Trotter JJ. b S. A. 1663 of 1913. © ~ 
1915, March 31. J o l 
` Indemnity—Bond—Suit on, executed by Aon being band 
debt due to himself and B—Defences open—Plea that in ‘suit 
‘by B against plaintig for recovery of debt plaintiff did not raise 
proper defences—Sustainability --Fraud —Plea of Particulars, 
—Necessity—Finding of fraud in absence a particulars ` ånd of 
issues—V alidity— Practice. cae 


Plaintiff, who owed money to A and B, naid itto A on his 
executing an indemnity-bond to plaintiff :n respect of any claims 
that might be made by B. B subseguentiy sued the plaintift and 
obtained a decree, A suit filed by plaintiffagainst A on thé indem- 
nity-bond was dismissed by the courts below on the grounds (1) 
that plaintiff did not properly conduct tie suit against him ‘by 
“Band (2) that there was fraud and co lusion between B ‘and 
‘plaintiff in connection with that suit. The written statementin the 
suit did not however give particulars o? the fraud and collusion 
alleged and there was also no issue on the question of fraud 
and collusion. Held, on appeal by plaintiff, (1) that plaintiff 
was not at all bound to defend the su t against him by B and . 
(2) that, in the cumstances of the case, the courts below acted 
illegally in finding fraud and collusion n connection with that 
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l suit. 
C. V. Anantakrishna Atyar for Nahan logy 


K.P. Govinda Menon and:A. V K. Krishna Menon for 
Respondents, 
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Sadasivaiyar, JJ. S. A. 734 of. 1912. 


1915 April 1. l 

Mortgage—Two mortgages over same i in favour of 
same person—Suit for sale upon later mortgage subject to rights 
on the earlier mortgage—Maintainability. 

It is open to a person holding two mortgages over the same 
property to bring a suit for sale upon the later mortgage reserving 
his right to sue upon the earlier one. 

T. R, Venkataramasastri for Appellant. 

K. R. Rangaswami Iyengar for Respondents, 


` Chief Justice Ayling = ; 





Chief Justice and i 

Tyabji, J. A.S. 152 of 1913. 

1915, Aprili. > J 

Mortgage—Usufructuary AI =- Possesion not ‘given 
to mortgagee but continuing with mortgagor after mortgage— 
Mortgagee’ s right ‘to interest and to charge on morigaged property 
for same—Malabar Law—Tarwad—Mortgage of property of, by 
-all adult members—Necessity—Presumption. 

OA mortgagor under a deed of usufructuary mortgage 15 
bound to put the mortgagee in possession ‘and, if he fails to do 
so and remdins in possession himself, the mortgagee is entitled 
to interest upon the mortgage amount and to a charge upon the 
mortgaged property for the same. 

Where all the adult members of a Malabar Tarwad sec ed 
a usufructuary mortgage and took a lease of the mortgaged pro- 
perty for one year but continued in possession of the same after - 
the expiry of that period without paying rent or interest to the 
mortgagee, held, in a suit for the recovery of principal and 
balance of interest due under the mortgage, that the plaintiff was 
‘entitled to recover the interest and to have it charged on the 
‘mortgaged property. 

Held further: Where all the adult members ' of a Tarwad 
join in executing a mortgage of Tarwad property, there isa pre- 
sumption that the mortgage is for necessity. 

C. V. Anantakrishna Aigar and T. Eroman Unni for 
Appellant. 
+: ©, Madhavan Nair for E E 
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Sadasiva Aiyar |) NI 

and Tyabji, JJ. b C. M. A. Na 84 of 1914. 

1915, April 1. J 

‘Restitution — Application for — Lim:tation — ‘Reversing ` 

decree passed under Code of Civil Procedurz of 1882—Applica- 
tion made after Limitation Act of 1908—Art 182—Applicability 
—Preliminary order for restitution—Necessity—Civil Procedure 
Code of 1882—S, 583—Civil’ Procedure Code of 1908-8, 144— 
Difference. s az l e EEE 


Held: an application, made in 1911, for restitution conse- 
quent upon the reversal, in 1907, of a decree is an application for 
execution governed by Art. 182 of the Limitation Act of 1908. 


_ A reversing decree passed ides the Code of Civil Procediite 
of 1882 implied an order for restitution which. was capable 
of execution and so under S, 583 of the old Code a preliminary 
order determining the benefits to be obtained ‘by way of restitu- 
tion was unnecessary. Under 'S. 144 of the present Code, ` 
however, such. an order ‘is necessary aor the a entitled to 


restitution can apply for it.. 


S. Srinivasa Aiyangar~and Ñ. Rajagopala Chariar för 
Appellants. 


K. R. Subramania Sasiriar and V. Venkataoharidr for 
Respondents., 


Aiyar, JJ. S. A. 2206 of 1913. 


1915, April 1. 


. Hindu Law—Maintenance—Widow’s right to—Unchastity 
and subsequent repentance—Effect. 


Ayling: and Seshagiri | 


Under the Hindu Law a widow who was unchaste but has 
repented 1s entitled to a starvation allowance. 


H. Balakrishna Rao for Appellants. > 
B. Sitarama Rao for Respondent... 
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Sadasiva Aiyar and | pe S 
Napier JJ > p > S.A. 986 of ar 
1915, April 12. J | 
- Vendor and. AN according to a, 
ciency in extent ~sold—Vendee’s right.to compensation for— 
Absence of fraud on the part of vendor—Hffect . ~ 
ni- A: purchaser” of ‘land .under-a’ sale according to acreage is; 
even in.the‘abserice of fraud on the part-of the vendor, entitled 
to compensation for the deficiency in the extent conveyed to him. ° 
29 C. 370 followed. 
K.S. “Aravamutha Apanga for R. _ Narasimham for 
Appellant. ae es 
T Ramachandra Rao for Responden: 
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giri Aiyar, J. 
: 1975, April 15. oo SE 
Mortgage—Extinguishment—Intention of parties—Mortga- 
gee purchasing equity of redemption—Effect on hts rights under. 
‘mortgage—Absence of puisne encumbrances—Equity-of redemp- 
. tion in some items not.purchased—Hffect. - 


Chief Jue and Sesha- hi MEN 
A, S. 244 of 1912. 


Per Chief Justice—Where a mortgagee purchases.the ani 
of redemption.in the propérties mortgaged to him, the question of 
extinguishment of the mortgage is one of intention. Neither the 
existence of puisne incumbrances on the property, nor the fact 
that the equity of redemption iñ a few of the items mortgaged 
was not acquired by the mortgagee, is a legal bar in itself to the 
extinguishment, of the mortgage in respect of me items vested in 
the mortgagee. < 

| Per Seshagiri Aiyar, J.—Where a mortgagee himself.acquires 
the equity of redemption in the properties mortgaged, the mort- 
gage can never be enforced by the mortgagee in, a suit of his own. 
He'can only rely on his mortgage right asa shield against a 
puisne incumbrance in a suit by the latter against the properties 
vested in him. f 

K. Srinivasa Iyengar and C. Padinan adha I yengar for 
Appellants. 

C. S. Venkatachariar and-A:~Srinivasa Iyengar for Res- 
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distinguished , vee 56. TA | pea 
Yannessa v. Mohara Ramessa, I. LR. 25 0. 210 foL. ee 
Yelumalai Chetti v. Srinivasa Chetti, I; L. B. 29 M. 294 foll. ee 


Yogambal Boyee Ammal v. Naina Ammal, I. L. R. 38 M, 15 doubted ... 
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IN THE HIGH COURT OF JUDICAT IRE AT MADRAS. 


| [FULL BENCH]. 
Present : —Sir John Edward Power Wellis, Kt., Officiating 


Chief Justice, Mr. Justicé Seshagiri Aiyar, and Mr. Justice. 


Kumaraswami Sastri. 


Nachiappa Gounden, minor by ... Appellant * (8nd 


_ his guardian Nallammal. Defendant) 
5 Y. i 


Rangasami Gounden, and others... Respondents 
; (Plaintiff, 3rd De- 
jendant’s legal re- 
presentati ve and 
Defendants ‘Nos: 4 to 
=0). 


Hindu Law—Inheritance—Fuil, blood and half-b.cod—Difference between— 
Application to uncles, uncles sons and grandsons—Waidow—A ssent of the rever- 


sioner— Partial alienation—Surrender- Partial— Effect of—Gift and transfer for 
consideration—Estoppel. 


Preference based on connection by whole blood apolies not only to “brothers 
but also to uneles, their sons and grandsons. 


Lakshana and Upalakshana explained. 


.Where a Hindu widow made a gift of a portion of hor husband’s estate to the 
next reversioner, reserving to herself absolute powers ia respect of the remaining 
property : Held that the transaction could not be upheM as a ‘surrender but the 
Plaintiff (one of the reversioners) having taken a mortgage of the property after the 
donee’s death from his brother’s sons who were the cther reversioners and the 
property-having been subsequently sold to satisfy the mortgage, the plaintiff must 
be déemed-to have consented to the alienation of the property comprised in the 
mortgage and was estopped from contesting its validity: 





*L.P.A. 53 of 1913. : 28th November 1914. 
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` Held, however, that neither the fact that the mortgage had been taken nor the 
further fact that on the date of the mortgage, plaintiff had purchased some other 
properties comprised in the deed of gift was pune to raise the inference of, çon- 
sent to the entire gift. l 


Per Chief Justice : consent of the reversioners affords conclusive evidence of 
the propriety of an alienation even though the alienation is only of a part of the 
estate. 


Quaere if a gift to the kindred ‘of the last male owner as distinct from an 
alienation for consideration could be validated by the eee of the next 


reversioner. 


A man that takes a.deed is not ordinarily bound by the statements pentane? 
therein. 


Per Seshagiri diyar J.: In the absence of apt language suggesting a surrender 


and a regrant, Courts should be slow to spell them out from stray ee in 
documents. 


Per Seshagivt Avyar and Kumaraswami Sastri JJ: A surrender by the 
widow tobe valid must be af the whole estate of the widow and not merely of 
her interest in the property surrendered. . 


Consent of reversioners 18 only evidence of necessity though in the absence of 
evidence to the contrary courts are bound to presume that the alienation was for a 
justifiable purpose. To have this result, the consent must have been given 
bona fide. i ; 


Per Kumaraswami Sastri J: The consent of a reversioner will, if given bona 
fide and for consideration estop and bind the reversioner so consenting and those 
claiming through him apart from any question of necessity or propriety. 


Whether it is a case of surrender or partial alienation the consent must be 
bona fide and not a device for the purpose of enlarging the estate of the widow. 


The assent of the reversioner has a double aspect not merely raising a presump- 


tion but also raising an estoppel against the person assenting even though he 


might not have received any consideration or benefit. 


Per Ohief Justice and Kumaraswami Sastri JJ: Gift, by the widow , is only 
voidable atthe instance of the reversioner and may be assented to or ratified by 
him. 4 


Per Kumaraswami Sastri J: The principles of Hindu Law as to ratification 
and assent apply equally where the alienation is by the -widow .to the- next 
reversioner and the consent is by the next presumptive reversioner. 


_ . Per Seshagiri Aiyar J: There is no presumption of necessity when’ “the 
conte ae is in ind of the next reversioner. 


Appeal re Clause 15 of the Letters -Patent from the 
Judgments of the Honourablé Mr. Justice Miller and the 
Honourable Mr. Justice Sadasiva Aiyar, in A.No. 6 of 1910, pre- 
ferred against the decree of the District Court oF Salem in O.S, 
No, 13 of 1908, 
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' The following pedigree prepared from zhe WA will ee 
ih e kelek of the parties,. so’ far as it is’ meracia for the 
putposes of this appeal. ; 


a, aici eae (d.) 


4, Payayammal (d.) » 5. Palaniyammal jd.) ` 
| (1st Wife.) (2nd Wife)’ `. 


t 


o 


ho a TE I cca 
7. Nachi (d.) 10. Semba(d.)  - 11. Nacai(d.) 12, Arthanari a) 
=18. Markammal (d. 


17. Kylasa (d.) 20. Kumarasami (d.) 


~~ 


23. Ramasami Goundan 
(d) (Propositus.) 


ae 


: od 
21. Nachiappa (d) 22. Ramaswami : 
Goundan (d) ` 


32, Nachiappa 83. Rangaswami 


Goundan Goundan . 
(8rd Defendant) (Plaintiff) - co 
z Arthanari Gouncan 
- (1st Defendant) 
std ot Nachiappa cana D 


(2nd Defendart) 

The suit properties belonged to one Remaswami “Gounden, 
marked No. 23 in the pedigree..On his death the properties 
devolved on his mother Markammal.(No. 13 in the pedigree) as 
his nearest heir. On 24-11-1893 Markammal executed a docu- 
ment, Ex. I in favour of Ramaswami Gounden (No. 22) who 


was then the sole next reversioner. The material portion of Ex. ` 


Tis as follows “Deed of gift of mitta, nanja, punja...:..in 
favour of Ramaswami Gounden............ As you have performed 
the funeral rites to my husband and my con, as. you have ' the 
right to inherit as surviving heir’ all my properties after ‘my 
|. death,.........064 and as you have consented to my possession and 


enjoyment with all rights and interests of all the properties 


other than those mentioned below, which belong to me,...... and 
as you have promised tò support me during my life-time at your 
expense, and to have. the ‘marriage of my unmarried daughter 


performed according to our customs and <o- perform all seiru 


and-sirappu to my daughter, I have made a gift of the under- 
mentioned. properties valued at ‘about Rs. 10,000 to you......and 
delivered . possession to-you. .Therefore you shall in ‘comfort 
possess and enjoy from generation to generation’and with powers 
to give away by gift, ‘sale,-etc. ‘J have ‘no manner of right ` ór 


' 
4 
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interest over the said gift properties. To this effect'is the deed 
of gift executed by me with my consent.” The properties thus 
gifted formed a portion of the estate inherited by -Markammal, 


_the remaining portion, being, in her possession. The donee 


Ramasami Goundan pre-deceased Markammal who herself died 
on 5-8-1907. On 7- 12-1896 Arthanari Goundan- (the Ist 
defendant) as heir of the deceased donee Ramasami Gounden, 
conyeyed two of the items of the properties gifted by Markammal, 
to the plaintiff, by.means of Ex. IJ and III. Ex. II is as follows 

“Deed of absolute sale of lands...... by Arthanari Goundan...... to 


‘Rangasami Goundan (Plaintiff). I have this day conveyed to you 


by sale the undermentioned properties for Rs. 1700...... you shall 
possess and enjoy the said lands etc. from generation to genera- 
tion and with powers to give away by sale or gift etc...... Neither 
we nor those claiming under us have any rights whatsoever over 
the said properties. To this effect is the deed of absolute sale 
executed by...... ” Ex. III is a mortgage of item, 1 of the 
properties gifted by Markammal. It is in these terms............ 
“ Hypothecating to you (plaintiff) on this date (7-12-1896), the 
mitta which was obtained by Ramaswami Gounden under a deed 


of gift from Markammal and which. is in our “enjoyment for 
Rs. 8000 etc.” After Markammal’s death on 5-8-1907 the plaintiff 


“as one of the reversioners of Markammal’s estate ‘instituted a 
. suit for a declaration that the deed-of gift executed by Markam- 


mal to Ramaswami Goundan is not valid or binding and that 
plaintift is entitled to one half of the properties belonging to 
Markammal's estate and for a partition of the same. The first 
and second defendants contended that the deed of gift- (Ex. I) 
being i in favour of the nearest reversioner, Ramasami Goundan, 
operated as a surrender of,the widow’s estate under the 
Hindu Law, that the plaintiff and 3rd defendant had consented 
to the same, and that they had taken conveyances of some of . 
the gifted properties and were therefore precluded from disputing 
the validity of the gift. .The third defendant contended that he 
was entitled to 4 of the properties of Markammal and that he 
had conveyed his $ right to defendants 1 and.2. The District 
Judge held that the transaction evidenced by Ex. I was a 
surrender of a part of her- estate by the widow-and as such 
inyalid; that neither the plaintiff nor the. 3rd defendant acquiesced 
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in the transaction at the time it was effected; that Ex. 
If and ‘III had not the cffect of estopping plaintiff from 
contesting the validity of Exhibit I; and tnat the 3rd defendant 
was excluded from the reversion by reason of his half blood. 
The District Judge found also that there was no consideration 
for Exhibit I. On appeal, Miller and Sadasiva Atyar JJ. differed 
‘on the question of the validity of the transaction evidenced ` by 
Exhibit I but concurred in holding that the 3rd .defendant was 
excluded by plaintiff and 1st defendant, by reason of his ‘half- 
blood. The appeal in question was prefe-red against the judg- 
ments of both their Lordships, Miller and Sadasiva Aiyar JJ- 
under cl. 15 of the Letters Patent. 

The Judgments of Miller and Sasa yee JJ. are reported 
in 25 M. L. J. 8. 

OA, Krishnaswamet Aiyar and M. Subbaraya Aiyar for 
Appellants. ; 

T. R. ji EN Aiyar for Respondents. 

A. Krishnasami Aiyar. My first contention is :—Assuming 
that a surrender by a Hindu widow is not valid unless it extends 
to the whole estate vested in the widow, Ex. I satisfies the 
requirements of the law. Ex. I operates as a surrender of the 
whole estate by the widow to Ramasami and a regrant by him 
of a part to the widow. . . 

[Kumaraswami Sastri J.—There is only one instrument and 
there are no express words in the instrument pointing to the 
surrender of the whole estate and a regrart. | 

It is not necessary that there should >e two instruments to 
‘effectuate a transaction of the kind above referred to; In spite 
of the fact that Exhibit I is only execated by the widow it 
operates as a surrender and. re-conveyance. The statement 
in the document that ‘the widow is to have some of the 
_ properties with full powers is unmtelligible excepting 
on the hypothesis that there is an annihilation of the widow’s 
estate—a surrender by her in favour of the next reversioner 


and a regrant by him of a portion. A regrant may be expressed 


as well as implied. 
Vide Rangappa Naik v. Kamti Naik 1, Raghupathy v. Kan- 
namma 2, and Hem Chunder Sanyal w. Sarnamoyi Debia 8. 


1. (1907) I. TL. B..81 M. 366 s.c. 18 MLJ. 309. 2 (1912) 98 M. L. J, 368. 
- 8, (1894) I. L. R. 220. 35. 
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Such a transaction is not opposed to Hindu Law and cannot be 
attached on the ground that it is a conveyancing device. Vide 
the above decisions. i K 


My next contention is that for a surrender to be operative 
it is’ not necessary that it should extend to the entire estate of 
the widow. The law’ simply requires the annihilation of the 
entire interest of the widow in the particular items of property 
surrendered. Vide Pulin Chandra Mandal v. Bolaimandal 1. 


[Sastri J. Behari. Lal v. ‘Madho Lal Ahir Gayawal 2 
and Marudamuthu Nadan v. Srinivasa Pillai 3, are against 
you on that point.] 


_ The decision in Marudamuthu Nadan v. Srinivasa Pillai 3 


is no longer law after the decision of the Privy Council in 


Bajranghi Singh v. Manokarnika Baksh Singh 4: The Privy 
Council decision is an authority for recognising the validity of 
both of partial surrenders and alienations. On page 20 the 
Privy Council refer to “the validity of surrenders in favour. of and 
alienations with the consent of presumptive reversioners.”’ The 
plural is inappropriate unless it be that their Lordships were 
referring to distinct acts of surrender i in reference'to different 
items of property. | 


[Sastri J:—The Privy Council expressly approve of the deci- 
sion of the Full Bench in Marudamuthu Nadan v.. Srinivasa 
Pillai 2in Bajranghi Singh v. Manokarnika Baksh Singh 5.] 

The reference to Marudamuthu Nadan v. Srinivasa 
Pillai 3, is not to be taken as an approval of the reasoning of that 


decision. On page 17 their Lordships start with merely setting out 


the divergent views. Ex. Concessi the mere setting out of-the 


- divergent views of the several High Courts cannot be taken to be 


the approval of each divergent view and it is incorrect to` base : 
the Judgment in Bajranght Singh v. Manokarnika Baksh . 
Singh 4, on the accident that by the time the, alienations 
were assented to, the entire immoveable property in the hands 


of the widow was conveyed. The alienations were under 


distinct instruments of different items of property. All the 





1. -(1908) I. L. R. 35 C. 939, , 2, (1891) LL.B, 190. 286 (P. C.) 
8. (1897) I. L. R 21 M. 128. 4. (1907) IL.R. 30 A. 1 (P. C.) 
5. (1907) I.L.R. 80 A. Tat p-19 (P.0,) s.c. 17 M.L.J. 605. 
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properties’ were not conveyed by a single transaction or. a 
single instrument and the case itself.therefore deals with partial 
alienations. Again the estate of the widow consisted both: of 
immoveables and moveables, a point not roticed in Rangappa 
Naick v. Kamit Naik 1, vide Bajranghi Singh v. Manokarmka 
Baksh Singh 2, but the sale deeds in the case related only to 
immoveables. : = 


[Seshagiri Atyar J. Apart from the qu2stion of alienation 
so far as surrender is concerned the matte: is concluded by the 
Privy Council decision in Behari Lal v: Madho Lal Ahir 
Gayawal 3, and on principle. Behari Lel v. Madho Lal Ahir 
Gayawal 8, is sound. There must be a moral suttee or something 
like’ civil death.] l i 


The later decision of the Privy Council countenances both 
partial surrenders and partial alienations and submission 15 
that . the proper interpretation of ‘Behart Lal v. Madho: Lal 
Ahir Gayawal 8, is that for a surrender . to be valid the surrender 
must deal with the entire interest of the widow in particular 

items of property. | 

[Wallis C.J.—A partial surrender is a cortradiction in terms 
and there is no reason-why the validity of alienations should 
stand on the same footing as the validity o7 surrender. | 

My next contention is that even if the transaction evidenced 


by Ex. Iis not valid as a surrender it is valid as an alienation 
in favour of the next reversioner subsequently assented to by the 


reversioner then next in degree to Ramasami, viz., the plaintiff. . 


in the present case. Where the alienaticn is in favour of a 
stranger’ it is the nearest reversioner tha: hes to assent-to the 
alienation and where the alienation is in favour of the next rever- 
sioner it is the reversioner that is next :n degree to him.that 
has to assent to it. 


- [Sastri J.—Here- the plaintiff has not GEDE consented 


to the alienation. | 


The consent’ need not be express. It may be implied trot 
WE from attestation, from recitals and so on and tbe,con- 
sent may be subsequent to or simultaneous ‘with the alienation 

— - - d 
“1. (1907) I. L. R. 81 M 866 18 M.L. J. 809. 
a. . (1907) LL.B: 80 A Lat p. 4(P.C.) "8." (1391). LL.B: 19 O. 286 (P.0.) 
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See Narayana Aiyar v. Rama Aiyar 1 Rughupath. v. Kan- 
namma ? Chunder Dutt Misser v. Bhagwat Naraik 3 and Malik 
Saheb v. Mallikarjunappa +. 

Here the plaintiff's assent may be inferred from the fact 
that be advanced loans to Ramasami on the hypothecation by 
him of the mittah, part: of the property granted to him by the 
widow and also by obtaining sale deeds of some of the items of 
the property included in the deed of gift by the widow. 

[Seshagiri Aiyar J. The hypothecation may relate only to 
the widow’s interest to which Ramasami certainly had the right 
under the grant from the widow. | 

My submission is that it is not a reasonable construction as 
the plaintiff is not likely to have advanced nearly. Rs, 10,000 on 
the security of a widow’s life interest. 

[Seshagiri Aiyar J. The parties might have sisted ona 
mistake either of law or of fact. | 


Such an intention cannot be imputed to the parties having 
regard especially to the fact that the parties were residents of 
the same village and the plaintiff knew of the circumstances 
under which the arrangement between Ramaswami and the 
widow was entered into. 

[Seshagiri Aiyar J. and Kumaraswami Sastri J. Assuming 
that the consent is "made out what do you say as to the effect of 
the consent ? | 


My contention is three-fold :—1. The consent per se vali- 


dates the alienation. 2. Whether or not the consent validates 


the alienation the person that gives the consent cannot dispute 
the alienation. 3. Even if consent per se does not validate the 


alienation it is the. best test of the propriety of the alienation. 


_ [Seshagiri Aiyar J. and Kumaraswami Sastri J. Can you 
maintain the first proposition after the recent. decision of the 
Privy Council in Bijoy Gofal Mukerjee v. Girindra Nath 
Mukerjee b. The sound view seems to be that taken in Debi 
Prasad Chowdury v. Bhagat ®. So far as partial alienations at 
any rate are concerned the validity can only rest on consent being 
the test of the propriety of the transaction. } 

(1913) 25 M. L. J. 219 at 224. 2. (1912) 23 M L.J.-363. 


3. (1898) 3 ©. W. N. 207. ; =- 4. (1918) 15 Bom. L. R. 142, 
(1914) 18 C. W. N. 673=27 M.L.J. 1283, 6. (1918) I. L. R. 40 C. 721. 
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The Privy Council decision in Bajrang: Singh v- Mano- 
karnika Baksh Singh 1,is against that view. There was an 
express finding by the Lower Courts tEat there was no legal 
necessity for the alienation and ca their Lordships upheld the 
alienations. 

[Seshagiri Aiyar J. The earlier decisions in Raj Lukhu 
Debia v. Gokul Chunder Chowdkry 2, and the latest decision of 
their Lordshipsin Bijoy Gopal Mukerjee v. Girindra Nath Muker- 
jee 8, expressly-state that consent is merely the test of propriety.] 

In that view the observation in Cataly Venkata Narai- 
nappa v. The Collector of Masul batam 4, that alienation which 
would not otherwise be valid becomes validated by consent 
becomes unintelligible. ; 

My second argument is that apart from the question 
whether the consent of the plaintiff valicates the alienation or 
not he cannot now dispute the alienation inasmuch as heis the 
person that assented to the transaction. 

[Wallis C. J. Do you put it asa case of estoppel ?] 

I would rather use the expression ezection or ratification. 
But it does not matter which expression is used—election, rati- 
fication, or personal estoppel. The Privy Council in Bijoy Gopal 
Mukerji v. Kristo Mahishi Debi 5, and Choney Money Dassee 
Vv. Lamkhankur Dutt 6, use the expression ‘election’. 


[Wallis C. J. But that expression weuld be appropriate oily 
“if the right is vested in the person that affirms the transaction. ] 
Bajranghi Singh v, Manokarnika Bcksh Singh 7 referred to 
ratification by the next reversioner even during the lifetime of the 
widow ; See also Nobo Kishore Sarma Rcy v. Harinath Sarma 
Roy 8.. And in the cases in Muthu Veera 7. Vythialinga® Raghu- 
pathi v. Kannamma? Vinayak v. Govirdil The Great Indian 
Peninsular Railway y v. Devasi Vuseel2 and Malik Saheb V. Mal- 
likarjumappal? their Lordships hold that the persons consent- 
ing to the alienation are estopped from questioning its. validity. 
Lastly even if consent is merely the test of propriéty of the 
alienation, and I submit it is not merely that, the court in this 


1, (1907) I.L.R. 30 A. 1 (P.G.) 2. (2869) 18 M. I. A. 209. 

3. (1914) 18 G.W.N. 678=27 M.I: J. 128. 4. (1867) 11M. I. A. 619. 

5. (1907) I.L.R. 34 O. 829=17 M.L.J. 154, 6, (1900) I. L. R. 280. 155. 

7. (1907) I.L.R..30 A. 1=17 M. L. J. 605. 8. (1B84}I.L.R. 10 O. 1104.at 1109. . 
9. (1908) I. L. R. 82 M. 206 at 218. - 10. (2912) 28 M. L. J. 363 


11. (1900) I. L: R. 25 B. 129 at 148. 12; (£907) 9 Bom. L. R. 942, 
18 (1949) ‘16 Bom. L. R. 1149, - 
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case has to presume that the transaction in favour of Ramasami 
is a proper one as it was subsequently assented to by the plain- 
tiff.. In this case Exhibit I itself purports to be executed for 
various considerations therein recited and the court has to 
presume that they are truein the absence of any evidence to the 
contrary. 

The next point is as to ate share to which the plaintif and 
the 1st defendant are entitled. My client claims 2/3 share both 
in his own right and as the purchaser of the 3rd defendant’s 
right whereas the Lower Courts have held that the plaintiff is 


< entitled to half a share and my client to another half share as 


in their view the-3rd defendant is not entitled to any share he 
is claiming’ through half blood. | 

I submit that the preference of full-blood to half-blood is con- 
fined to cases specified in the Mitakshara. The starting pomt is 
Manu’s text “To ‘the nearest sapinda the inheritance next 
belongs.” ‘See Manu Ch. 9 verse 189. The two and only two 
tests of nearnéss are nearness of line and nearness of degree. 
No other test such as full-blood and half-blood is laid down, 

[Seshagiri Aiyar J. The Mitakshara lays down Sapinda- 
ship or propinquity as the guiding principle.] 

But the term “ propinquity ” is used in different senses 
with respect to different heirs. ‘‘Propinquity” which is given 
as the reason for preferring the mother to the father is not 
the same as the “propinquity”, relied on in preferring the 


grand-mother to grand-father or full-brother to half-brother 


or the daughter to the son in the case of succession tc the 
mother’s peculium. See Mitakshara, Ch. II, S. 3, pl. 3. 5; 
S.-4, pl. 2,4; S. 6, pl. 1, 3; S. 2, pl..6. The Smriti Chandrika, 
Viramitrodaya and Saraswati Vilasa disapprove of the explanation 
of “propinquity” given’by Vijnaneswara when he prefers the 
mother to the father or daughter to son in, the case of 


the mother’s’ stridhanam. The reasons. for preference of 


one heir to another though sought to be assimilated to the 
principle of propinquity are neither sound nor logical. They 
vary with exigencies and should not be extended beyond 
the particular cases, The cardinal principle is that in the 
case of agnates, inheritance has to be traced through the 
common male ancestor. So traced there is no distinction 
between full-blood and half-blood. The preference of full- 
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brother to half-brother is not deduced from any general principles. 
It depends on special Smriti texts and the Mitakshara followed 
them in Ch. II, S. 4, pl. 5. None of the commentators extends 
the principle of preferring full-blood to half-blood beyond brothers 
and brother’s sons..Madana Parijata extenés it without warrant. 
Samat v. Amba 1, Vithal Rao v. Rama Rao ? lays down the 
correct law. 

T. R, Ramachandra Aiyar for Eespondent was not 
called upon to argue as to the validity of surrender of a part of 
an estate. As regards Ex. I he contended that it did not 


bear the construction of a surrender and a regrant. The effect 


of the transaction’ is merely that the widow retains certain 
property to herself-and parts with the other property in favour of 
the reversioner. Besides a sufrender anda regrant as part of 
the same transaction are illegal. Parties cannot resort toa 
conveyancing device and defeat. the law. 

If Exhibit I is invalid at its inception there is no superven- 
ing circumstance which can validate it The consent of the 
plaintiff cannot be inferred from the .mere fact of hypothecation 
or from his obtaining certain sales. The hypothecation will 
operate upon the life interest of the wdow andas effect can 
be given to it no inference can be drawn from it that the plain- 
tiff assented to an absolute alienation ic favour of Ramasami. 
It cannot derive validity even if conseat is to be inferred. No 
< authority has been cited by the other side for the proposition 
that a remote reversioner can consent tc an alienation in favour 
of the immediate reversioner. The authorities relate only to 


alienations in favour of strangers withthe consent of the immediate. 


_reversioners. Even in the case of alienations to strangers 
with the consent of the immediate rev2rsioner so far as partial 
alienations are concerned, the consenf is merely evidence of 
necesi and does not þer se validate the alienation. 

In the case of an. alienation: o- the whole estate it may 
stand on a different footing ; for then tie alienation rests on the 


doctrine of surrender. The true pricciple is that enunciated 
in Debi Prosad Chowdhury v. Bhcgat 3. The decision in 


Bajranghi Singh v. M anokarnika Baksh Singh 4, rests on the 
fact that the whole estate was practically alienated at the time 
1. (1882) I. L. R. 6 B. 894. -~ a (1899) L L. K. 24 B. 817. 


8. (1919) .L.L.R. 400. 721 (F. B.) 4.-(1907) LL.B. 30 A. 1 (P.0.)=17 M.I.J. 605. ` 
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the consent was given. In Bajranghi Singh v. Manokarnika 
Baksh Singh 1, their Lordships expressly approved of the | 
decision in Marudamuthu Nadan v, Srinivasa Pillai 2, The. 


` principle with regard to the validity of partial alienations is to 


be found in Raj Lukke Debia v. Gokul Chunder Chowdry 3, and 
in the latest decision of their Lordships of the Privy Council in 
Bioy Gopal Mukerjee v.Girindranath Mukerjee 4, Here Ex. I on 
the face of the instrument is not for any justifiable necessity and 


both the courts have found that there was no justifiable necessity 


and the defendant cannot therefore rely on any consent of my 
client as evidence of necessity. 

My next contention is that there is no basis for the 
suggestion that any subsequent consent of the plaintiff can give 
rise to any estoppel. In all the cases relied on by the other’ 
side the consent was for consideration. Where the consent is 
not for consideration there is‘no question of estoppel. The 
principle of election can have no application when the so called. 
consent was given prior to the vesting of the right. Again no 
question of estoppel cah arise when the conduct of the other’ 
side was not influenced by any consent of my client. | 

The Mitakshara does not exhaust the heirs under Hindu 
Law. The general principle laid down by Manu and followed 
by the Mitakshara is that propinquity is the test of preference. 
The Mitakshara applies this test event to Samanodakas. Consist- 
ently with this principle the Mitakshara prefers full-brothers to 
half-brothers. Ch. II, S. 4, pl. 5. The reason is that “those of | 
the half-blood are remote’ through the difference of mothers,” 
The reasoning is general and the case of brothers is only an 


` illustration. The commentators approve of the reasoning in - 


this case, The reasoning is extended to the case of brother’s 
sons, and the Madana Parijata extends it to uncles, etc. I 
submit that the preference applies among all the sapindas and 
Samanodakas consistently with the general principle of the 


` Mitakshara. See Sham Singh v. Kishun Sahai 5, Suba Singh. 


v. Sarafraj Singh 6, Muthusami` Mudaliyar v. Muthukumara- 
swami Mudaliyar |. 





1. (1907) I. L. R. 80 A. 1 (P. C.)=17 M. L. 605. 
2. (1897) LL. R. 21 M. 128. 8. (1869) 18 M.I.A. 209. 
_ 4, (1914) 18 ©. W. N. 673.27 M.L.J. 128. 5. (1907) 6 O.L.J. 190. 
6. (1996) I.L.R. 19 A. 215. 7. (1896) 19'M. 405 at 410 (P.O) 
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The decision in 6 C.L.J. 190 lays aa she correct prin- 
ciple. All the High Courts except the Bombay High Court are in 
my favor and the Bombay High Courts is influenced to .some 
extent by the Mayukte. ra 

A. Krishnaswami Aiyar :—in n reply. 

There is‘no connection between consert end consideration. 
The remoter reversioner may’. either affirm or disaffirm the trans- 
action. He has elected to stand by anc cannot now go back: 
upon it. At any rate there can be no-doubt with regard to 
the property which forms the subject of hypothecation. 


The Court delivered the following 


Judgments.—T he Officiating Chief Justice a agree with 
the learned Judges as to the rest of the case end willonly deal 
with the point on which they differed. Th= question is as to 
certain alienations made by the mother of the last male owner in 


1893 by Exhibit 1 in favour of Ramasami Gounden who was at 


that time the nearest reversioner. He predsceased the lady, and 
on his death-his two nephews, the Ist detsridant anda brother 
since deceased, and the present plaintiff, a cayadi.of theirs, be- 
came the next reversioners; and in this sate ‘of things in 1896 
the present plaintiff purchased from the It defendant and his 
brother two of the items which had been convayed to Ramasami 


-= m w ~ a 


on a mortgage Exhibit IHI of a third item, which the lst defen- ` 
dant sold in 1907 by Exhibit IV to the 3rd defendant from” 
whom as recited in Exhibit IV he had Sorrowed money on' 


mortgage to pay off the plaintiff's mortgage. The defendants 


pleaded among other things that the plaint:ff had acquiesced in ' 


and consented to the alienations, and that by his subsequent 


dealings with the properties so alienated he was estopped from ' 


qaestioning them. These contentions forried the subject matter 


of the 2nd and 3rd issues. Very little evidence was tendered on» 


them at the trial and the Ist defendant apparently contented 


himself with filing by consent Exhibit I tne deed of alienation-: 


dated the 24th November 1893, Exhibit I- the sale deed under | 
which the plaintiff purchased two of the items included in Exhibit 
I on the 7th December 1896 and Exhibit_III of the same date’ 
under which he took a mortgage of another item for8,000 rupees 
from the 1st defendant and his brother, ard Exhibit IV the sale 


mama 
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deed to ilie 3rd defendant. . On this dese: the District Judge 
was of opinion that it did not shew that the plaintiff had assented > 
to the alienations under Exhibit I or was estopped from question- 
ing them. He observed: that the alienations under Exhibit I 
were good for the life of the widow who survived for 10 years, 
and that all the plaintiff acquired under them from the 1st defen- 
dant and his brother was a temporary interest of uncertain dura- ' 
tion. On appeal, Miller J. was of opinion that, even if there 
was consent by the nearest reversioners to partial alienations, 
that would not render them valid and that there was no estoppel ; 


. while Sadasiva Aiyar J. ‘appears to have ‘considered that the 


plaintiff's conduct showed that he assented to all the alienations 
effected by Exhibit I, and that the effect of the decision on their 


Lordships in Bajrangi Singh v. Manokarnika Bakhsh Singh } 


was to render partial alienations valid when effected with the 
consent of the next reversioner. | 

Now in the first place I am not satisfied on the evidence 
that the conduct of the plaintiff in subsequently purchasing two 
of the items and advancing money on mortgage of another can 
be regarded as consent with regard to all other items covered by 
Exhibit I. It seems to me however that it does shew consent 


_ with regard to the three items which were the subject of the sale 


and mortgage; and, as the items purchased are already in 
possession of the plaintiff, it will be sufficient to deal with the 
question as regards the mortgage. As to this I cannot agree with 
the conclusion of the District Judge that, in taking the mortgage 


from the 1st defendant and his brother, the plaintiff, who by that 


time had become their co-reversioner, dealt with them merely 
as holders of a temporary’interest of uncertain duration limited 
to the life time of Marakammal, the mother of the last. male 
owner, Exhibit III states that the mortgagors were hypothe- 
cating to the plaintiff the mitta which Ramasami Gounden 
acquired as a gift from Marakammal and which was in their 
possession and enjoyment, and that the plaintiff had advanced: 
them Rs. 8,000 upon it. The net income of this item is given in 
the plaint as Rs. 550, and it seems to me that -in making this 
large advance to the mortgagors on the security of this property 
the. plaintiff clearly dealt with the mortgagors as full owners 
1, (1907) 1. L.B 30 A. 1. s.c. 17 M.D. 605. 
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~- © ann 


and must T taken to have recognised themas; such. He must 
have known perfectly well that he wasione; of the next 
reversioners, and it was not suggested “in evidence that he did 
aware of the way in which the pease had acquired the 
property. Here I may remark that though Exhibit I purports 
to be for consideration the District Judge states that this 


contention was abandoned at the trial, and it would therefore. 


appear that in Exhibit III it was correctly described as a gift. 


& 
In these circumstances I cannot but regard his action in 


taking the mortgage as consenting to the alieration of this item | 


by Marakammal and recognising the mortgagors’ title to it. It 
must be borne in mind that the alienation by Marakammal was 
not void but only voidable according to the ruling of’ their 
Lordships of the Judicial Committee in, Bijot Gopal Mukerji v. 
Krishna Mahishi Debi 1. It may be that a men who takes a deed 


is not ordinarily bound by statements contained in it, but having, 
regard to the fact that it was open to the plaintiff in his character ` 
of next reversioner of the last male owner to avoid or .recognise - 


the gift made by Marakammal, I think his conduct in taking a 
mortgage of the property which was the subject of the gift 
from the representatives of the donee was a representation 
to persons afterwards dealing with the property whether 


as transferees of his mortgage or purchasers that he was’ 
satisfied as to the transaction and did not propose to ques- 


tion it as next reversioner. The recitals in Exhibit IV, 
the subsequent sale-deed by the lst defendant, the ‘surviving 
mortgagor to the 3rd defendant, shew that the, 3rd defendant 
relied on the plaintiff's conduct in taking Exhibit II and Exhibit 
III when he advanced money on mortgage to the Ist defendant 
to pay off the plaintiff's discharged mortgage as one of his title 


deeds, and when subsequently. he became the purchaser af the 


mortgaged property under Exhibit IV. In these circumstances I 
think the plaintiff is estopped from now questioning the alienation 
by Marakammal of this item, and that to this extent the. third 
issue must be found for the defendants and thig appeal | so far be 


allowed. i | 


1. (1907) I, L. R. 34 O. 329 s. c. 17 M. L. J, 154. 
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I-do not consider it necessary to express any opinion on the 
question whether a gift to the kindred of the last male owner as 
distinct from an alienation for consideration could be validated 
by the consent of the next reversioner as the question .was not 


fully argued before us. As regards the question whether the 


effect of the consent of the next reversioner to an alienation is 
conclusive or merely evidence of propriety, I agree with Sadasiva 
Atyar J. that the decision of their Lordships in Bajrangi Singh v. 
Manokarnika Baksh Singh 1, is authority for the former-view, 
and will only remark that that was a case of partial alienations 
only, because as pointed out in the arguments before us and as 
appears from the report in Bajrangi Singh v. Manokarmka 
Baksh Singh 1, the suit was to recover not only immoveable 
properties alienated by the widow but also other moveable 
properties alleged to form part of the estate, and it was nowhere 
suggested either in argument or in the judgments of the High 


Court and the Privy Council that the properties alienated 


formed the whole of the estate or that this fact would influence 
the result. "This is important with reference to the authority of 


“+ the judgment of the majority of the Court in Rangappa Naik 


v. Kamti Naik 2, because the judgment of the learned Chief 
Justice appears to have proceeded on the view that in Bajrangi 
Singh v. Manokarnika Baksh Singh 1, the whole of the estate 
had been alienated with the consent of the next reversioner 
which was not the fact. Since then a Full Bench of - the. 
Galcutta High Court has held in Debi Prosad Chowdhury.v. 
Golap Bhagat 8 that consent is only evidence of the propriety of 
the transaction, and their Lordships of the Judicial Committee 
in a case in which this decision was cited let fall certain 
observations ` which are relied on by the -respondents as 
Supporting the same view, but the precise point did not arise 
nor were the observations-necessary for the decision. - In the 
result I think the appeal should be allowed as regards the Ist 
item in the plaint and otherwise dismissed and that the appellant 
and the lst respondent should pay and receive proportionate 
costs throughout. 


1. (1907) I. L. R. 80 A. 1=17 M.'L. J. 605. 
2, (1907) 1. L. R. 31 M. 866=18 M. L. J. 309. 3. (1918) I. L. R. 400. 721. 
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Seshagiri Aiyar J :—The last male owner of. the properties 
in dispute was one Ramasami Gounden. On his death, ‘his 
mother Marakammal succeeded to them. By Exhibit 1, dated 
the 24th of. November .1893,.she gave away some of the 
properties to one Ramaswami Gounden, who was the immediate 
reversioner to. her son’s estate .at the time. This donee 
predeceased Marakammal who died in August-1907, At her 
death, the undoubted heirs were the- plaintiff and the Ist 
defendant. The 3rd defendant also claimed thé property on the 
ground that he stood+in the same degree of ‘relationship to the 
last male owner as the plaintiff and the 1st defendant, 

The case for the plaintiff is that the deed of gift is not 
binding on him and that he is entitled to a. half share in the 
properties of Ramaswami.Gounden.. Defendants 1 and 2 
(the 2nd being the son of the Ist) contend that the .deed of gift 
operates as a surrender of Marakanimal’s estate, that it was 
assented to by the plaintiff and that therefore it is not open to 
him to question it. The 3rd defendant disputes the right of the 
plaintiff to a half share and claims a third share for himself. He 
sold his share to the plaintiff; consequently the Plaintiff will be 
entitled to å of the property if the 3rd defendant is also an 
heir. 

The learned District Judge upheld the plaintiff's claim in all 
respects. The lst and 2nd defendants appealed. On -their 
appeal, Mr. Justice Miller was for confirming the decree of 
the District Judge; Mr. Justice Sadasiva Alyar was for revers- 
ing it ; hence this appeal. o i 

The principal points for consideration are :— 

(L) Whether Exhibit I is binding on the plaintiff; and 

(2) Whether the 3rd defendant is a claimant of. equal 
degree with the plaintiff and the 1st defendant. 

The first question involves a number of subsidiary questions, 
Although it was argued first, I shall deal with the second point 
before dealing with the first. 


The facts relating to the second question are not in dispute.. 


Sengottuvela Gounden, the common ancestor of the claimants, 

married two wives. The 3rd defendant. is his great-grandson by 

the lst wife. The plaintiff and the ist defendant are 

his great grandsons by the 2nd -wife. The last: male 
3 
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' s Naéhiappa owner’ Ramaswami Gounden was- his- grandson by the 2nd 
aaah asa ‘wife: Thus while. all. the three claimants are related . in the 
mangani same degree to the last male owner as being the great-grandsons 
`- of. his grandfather, the plaintiff and the Ist. defendant are 
ert. sapindas of the full-blood while the 3rd defendant is a sapinda 
of the half-blood. The point for determination is whether in 

this degree of relationship, those of the full- blood should be 


preferred to the one of the half-blood. 


Mr. A, Krishnaswami Aiyar has addressed an elaborate 
argument to us on the question. This matter has been 
considered in three reported judgments. Mr. Justice Banerjee 
in Subba Singh v. Sarafraz Kunwar, 1 held that the sapindas 

: of the full-blood should be preferred to those of'the half-blood. 

x Mr.. Justice Ranade in Vithalrao v. Ramrao,2 did not accept 
this position. Mr. Justice Mookerjee in Sham Singh v. Kishun 
Sahai, agrees with Mr. Justice Banerjee. It is not, therefore, 
necessary to discuss the subject in great detail; still having 
regard to the divergence of judicial opinion above indicated and 
to the fact-that the question is res integra in Madras, it is 
necessary to state our reasons for the conclusion at which we 
have arrived, 


“ All the smriti writers are sei that the tull brother i is to 
be preferred to the half brother :—* 


“Among brothers, such, as are of the whole blood, taken the 
inheritance in the first instance, under the text before cited, 
‘To the nearest sapinda, the inheritance next belongs’ since 
these of the half-blood are remote through the difference of 
the mothers. “argfaanare (Matruviprakarshat) (Mitakshara, 
Ch. 11, s. 4, pl. 5; vide also the Smriti Chandrika Ch. Al, s. 4, 
pl. 25; and ‘the Daya Bagha, Chapter XJ, section’5, placitum 9). 
The Vyavahara Meyukha (see “ Daya Nirnaya,” section VIII, 
placitum.16) is less favourable to. the half brother, in that his 
“place is after the-full brother-and his son under that law. 

The argument of .he learned ‘Vakil for the appellant is 
that whereas an exception is made in the ‘case of half-blood 
‘brothers no such differentiation’ appears in the case-of the 
‘other half-blood relations -in the ascending or . descending’: line. 


i oe ae at. ea) ie R ok Bon per 
1. “(1896) I. L. B.19 A. 215" (1895) I, L. R. 24 Boin. alt. 
= 3. (1907) 60. 7 J. 190. 


% 
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The only rule applicable to them is:“ To the ‘nearest Sapinda; 
the inheritance next ‘belongs. ” Consequently the. preference. to 
full over -half blood has: no application to those heirs. l te 


to A 


In order to deal with the contention sitisfectarily, it is necessary 
to point out that Vignaneswara has given reascns in almost every 


“case for the rules of succession which he has "prescribed. To 


preferring the mother to the father, he relies upon the form, of the 
conjunctive compound maa (Matapitaran) in which the term 
atar (Meta) is placed before Aa (Pita) conřormàbly with the rule 
which “ requires the most. revered object: to have precedence.” In 
the case of the daughter’s son, his reason may be briefly stated 
as the ‘ ‘nutrikaputra”’ theory : | With regard to the wife, he- calls 
to aid the spiritual theory-of her being one in body with the -hus- 
band.. There are other reasons. given „whenever -a question - -of 
preference has to be explained. ..._It,is. not necessary to refer, to 
“them ali; -." 2. => KAN gi Ng E , 7 

Atis not a necessary ; inference from these rules that all of 
them are special in their character and :that the author did: not 
intend that any one of them should be treated :as indicating a 
general principle. The more correct view is that’ “while some of 
the reasons are only applicable : to the special cases. mentioned, 
there are others which ‘are of a wider application and from their 
context and their nature intended to serve as: - guides to the 
exposition of similar positions elsewhere: ‘One illustration: of 
this statement may be given. I have -referred -to-thè ‘rule : of 
preference regarding the mother. Later on, in dealing with the 
succession of bandus, the author had to decide between-the 
father’s kindred and the mother’ S kindreé. He says i— 

“Here, by reason of. near affinity, the cognate kindred of the 
deceased himself, are his successors, in the first instance ; on failure 


of them, his father’s cognate . kindred ; or, if there be none, his. 
mother’s cognate kindred. |, This must be understood to be the 


order. of „succession here; intended”. (The Hitakshara, nana 

II, section 6, placitum 2). . l 
-From this, it is oe that the authcr does not want. ‘to 

extend the: rule,of preference which place the mother; before the 


mote 
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inference therefore to conclude that as no special rule is sugges- 
ted regarding‘the full and the half blood in the ascending and 
the descending lines, the author intended that the general rule 
of mqafasaia (Mathrusannikarshat) and aafaa (Matruvi- 
prakarshat) should apply. | l a 
I have examined very. carefully the reasons given by Mr. 
Justice Ranade in 24 Bom. 317. Tam unable to accept the 


_ view that the rule of preference regarding brothers is a special. 


rule. It was pointed out by Mr. Justice Mitterin Gooru Gobind 
Shaha v. Anund Lal Ghose 1, that there are numerous passages 
in the Dayabagha in which a particular instance is put down to 
represent a general principle. This is true of the Mitakshara to 
a greater degree. Numerous authorities have laid down that the 
enumeration of heirs in the Mitakshara is only illustrative and not . 
exhaustive. With reference to reasons for a rule: of succession 
also, the same considerations must’ apply. As pointed out by 
Mr. Sircar in his “ Mimamsa Rules of Interpretation” in the 
case of the Smrities all the four rules of interpretation are 
applicable, namely, Sruti, Linga, Vakya and Prakarana. With 
reference to each one of these four principles commentators have 
explained that “the suggestive power of words and ideas” 
should be largely resorted to. In my opinion the rule regarding 
the full and the half-brother is an instance to which the 
Prakarana principle of interpretation is applicable. Sircar 
points out that the principle of Prakarana is in substance the 
principle of Upalakshana or incidental indication. When 
Vignaneswara says that the brothers of the full blood are to be 
preferred to those of the half blood on the ground of aANT. 
(Matruviprakarshath): he introduces a doctrine which by the 


theory of Upalakshana is applicable to all Sapindas of the. full ` 


and the half blood. 

Apart from these considerations, we have to bear’ in mind 
that the guiding factor in regulating succession in the Benares 
School.is consanguinity. g AS Sir Michael Westropp pointed out 
in Lallubhai Bapubhai and others v. Mankuvarbai and others, 2 
this doctrine is based on the theory that nearness is to be 
determined by the larger community of corporal particles between 
the propositus andthe heir. The Judicial Committee of the 


_ 1. , (1870)- 18 W. R. 49 (F. Bj)... | 2. (1876)-1. L:R. 2B. 388, 
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Privy Council has | of this proposition in Bai Kesserbai 


Vv. Hunsraj Morarji i, This principle’has been reaffirmed by the’ 


Committee in the recent case of Ramachandra Martand Waikar 
"Vv. Vinayak Venkatesh Kothekar 2, If this is the basic principle 
of succession ‘under the Mitakshara system, -here can be no doubt 
that a person claiming both through a male and a female is to be 
preferred toone who claims through the maie only: Mr. Justice 
Kanade says that the pratyasatti or profinquity theory of the 
Mitakshara has different meanings in diferent places. I am 


unable to agree in this view. This thecry is availed of by 


Vignaneswara whenever special consideratioas do not apply. The 
‘Smrities in most cases only collate the tsages of the people, 
Vignaneswara has not been content simply to catalogue them. 
He has attempted to find out the reason for each of the obser- 
vances. Itis not right to impute to him that his rules of 
“succession are based on different views of pppinquity. Wherever 
he invokes that principle, he is consistent and clear; but where 


he is obliged to depart from it because ot the conscience of the 


people being against it, he tries to justify the departure by special 
reasons, Idonot think that there is goed ground for holding 
that the Mitakshara understands Pratyasatti in different senses, 


Moreover, -there is - greater mutuality of spiritual offerings 
between the propositus and a full-blood Sapinda than between 
hinr and a half-blood Sapinda. It is true that Vignaneswara does 
not give great importance to spiritual offerings in fixing the 
position of the heir, but where this ground is not opposed to the 
theory of propinquity by blood, there is no reason for ignoring 


this consideration altogether. It may also be pointed out 


that the author of Saraswathi Vilasz who criticises in a 
very out-spoken manner some of the conclusions of Vignanes- 
wara speaks of this rule of preference between brothers of 
the full and half blood as a very good one. If we remember 


that this sentence follows a number of adverse comments upon: 
the: grounds assigned by -the. Mitakshara, it is clear that the 


Sarasvathi Vilasa regarded this one as scund im principle and as 


having a general application. a 
1, (1906) LL. R. 90B.481(PO) SSO 
1, (1906) T. L. R. 80 B. 431 (P.O) 
2.. (1914) 27:-M.L.J. 338 (P.C.) s.c. 16 M. Ü: T. 447. 
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“Mr. Justice .Mookerjee has given excellent reasons for hold:: 
ing that the author of the Madana Parijata correctly expounds: 
the view of Mitakshara regarding full and half blood Sapindass: . 
The. author says,—‘“In default of the paternal gran ifather: 
paternal uncles succeed, in the same way as brothers in default’. 
of the father. Even here the relative position of brothers of full 


and half blood is the same: the sons of’ the paternal grand: 


mother take the inheritance first and in’ their default the’ sons. 
of the co-wives of the paternal grandmother.” There is no force | 
in Mr, Krishnaswami Aiyar’s contention that the autho: did not 
intend to extend the npr canon of the punapi 1 to other 
Sapnai of the half-blood. 


Wada the Dayabhaga svele, all relations of the full- blood 
are preferred to those of the half:blood of equal degree. (See 
Rajkishore Lahocry v. Gobind Chunder Lahoory and Ramamoney, - 
Dossee v. Gobind Chunder ‘Lahoory 1. The -Privy Council in 
Sheo Soondary v. Pirthee Singh 2, has approved of this proposi». 
tion; Sir Lawrence Jenkins in 24 B. 317, it may be pointed out, 
rests his decision on the principle of Stare decisis. Although, 
itis almost inexplicable -that the. full-blood -should. rank equally | 
with the half-blood ina province where-the prevailing authority 
(the Vyavahara Mayukah) brings the half brother only after the 
don of the full brother, it was thought inexpedient to upset titles: ’ 


“éstablished under the atithority of Samat v. Amra 8. . No such 


consideration applies to Madras. The ground of preference over 


“the half-blood is in consonance with received notions of- the 


people in. this part of India; is founded on the well known theory 
of propinquity of blood, and, is a logical extension of the rule 
stated by the -Mitakshara regarding brothers, In Muthusami 
Mudaliyar v. Simambedu Muthukumaraswami Mudaliyar 4, 
the ` Judicial Committee seem to have assumed that those 
of the full-blood will -be preferred to those of the half- 


Blood. I have ‘therefore no hesitation in holding that the 3rd’ 


defendant is not entitled to rank pari: passu with the plaintiff 
and the 1st defendant as heir to the estate of the deceased last l 


male owner, Ramaswami Gounden, ' n 


-= m eae m o -= a — — eae æ. i 


1. (1876) I. L. R. 10. 27. . 2. (1878) L. R. 4 I. A. 147. 
3. (1882) I. L. R, 6 B-354,: - 4, (1896) I. L. R. 19 M, 405 (P.C ) 
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The main question. relates to the: validity of -Exhibit-I. 
Mr. Krishnaswami Aiyar’s first contention is that the language’ 


of:the document imports a surrender by the widow of all her’ 


rights i in her son’s property, the retention b> the surrenderee of! 
one portion of it and a regrant.to the’ widow of the rest. This 
imaginative process .has not been realised by. the execution’ of 
the. necessary documents in that behalf. I:am-not unmindful 
of the obvious answer that the. Smriti -vriters had ‘not ‘the 


Transfer of Property Act in their minds anc that if-a ‘transaction i 


bears on.the -face of it the impress that it was a; -result of 
considerations germane to Hindu Law, the fact ‘that these 


considerations have not been carried ou: by appropriate’ 


documents will not prevent- the operation 2f the rule of Hindu 
Law, although a party seeking possession on the strength of 


the transaction may find his title not established. At the same 
time, it has- to be remembered.that parties are’ as familiar with 


the Hindu Law as they are with the Trarsfer of Property Act; 
and unless apt language has been ` employed suggesting’ a 
surrender and a regrant, courts should be slow to spell them ‘out 
from stray recitals in documents. In zhe present case; ‘the 


document is by. the widow to the nearest: .reversioner. There is ; 


none from the latter to the former. It is -rue.that in Exhibit I, 
there is a recital that the widow. is to.enjay zhe` remaiiting pro- 
perties as if she were its absolute owner. do not-thifik that the 


language is consistent-only with a-regrant to the. widow. ‘It is a 
statement which-she herself makes.” The observations of Mr. 
Justice Sankaran. Nair in Rangappa Naik v. Kambi: Naick. 55 


relate to.a. document executed by the: rewersioner to-the - Adon 


_ where.an implication of regrant would properly arise. ' They have: 


no, bearing on the present case; I. therefore hold that it has 
not been proved in this case that the. widgw surrendered - her 
estate and that there was a regrant of a portion to her, - 


The next’ contention is that the partāl-surrender by Exhibit 
I is valid. I think it necessary to’ state “he principles on which 
“4 surrender is based -under-the.Hindu'Law, before dealing with 
' the specific -question. The only-text-is -hat of the Dayabhaga : : 


-—“Therefore those persons, who are ‘exhibkited:in a passage above - 


éited (4)-as the next heirs ‘on. failure -of pricr: claimants, shall, in 
—— AA NGGAK GG anggana Tap agengan gagana aana 
1, (1907) I. 1, R. 81 M. 366 at pago 981 = c. 18 M. L. J. 809, 
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hi 


like manner as they. would have succeeded if the widow’s right 

had never taken effect, equally succeed tothe residue of the 
estate remaining after her use of it, upon the death of the widow 
in whom the succession had vested. At such time the succession 
of daughters and the rest is proper, since they confer greater 
benefits on the deceased than other claimants.” (Dayabagha, 
Chapter XI, section 1, palacitum 59). Mr. Justice Mookerjee 


points out in Debi Prosad Chowdhury v. Golap Bhagat 1 that 


the above text is “comprehensive enough to include not merely 
the case of the death of the widow, but all cases where her right 
ceases.” Now the aim of the textis to enable female heirs to 
divest themselves of the temporal responsibility of managing an 
estate during their lives, and by surrendering possession and’ 
management, to accelerate the succession of the immediate 
reversioner. Thatis intended to give relief to her and not to 
enable her to enter into bargains with expectant heirs. It there- 
fore stands to reason that if this object is to be achieved the 
whole of the estate should be surrendered. The rule should not 
be so worked as to place in: the hands of the widow a weapon, 
by which she can atiain temporal advantages to herself under 
the guise of seeking spiritual salvation, and to those whom she 
favours at the expense of the heir on whom succession will 
devolve on her death. It is said that the principle of ‘ surrender’ 
has-been grafted from and is in consonance with other systems 
of law and with common sense. ‚Courts should not encourage a 
mongrel rule of law which while violating the fundamental con- 
ceptions of the system of jurisprudence which it is intended to 
serve, has not the merit of introducing any well recognised 
principle of equity and good conscience from the system from 
which the rule is borrowed. Fortunately the decided cases up 
till now do not compel us to extend the doctrine of surrender in 
this way. , 

There is the express decision of the Judical Committee in 
Behari Lal v. Madho Lal Ahir Gayawal 2, that the-surrender 
must: be of the whole of the property if it is to confer title on 
the next reversioner, Mr. Krishnaswami Aiyar’s ingenious 
suggestion that their Lordships only meant to lay down that 
the widow should not retain any interest for -herself in the. 


1 (1918) I, L. R. 400. 721 at page 772. 
"9. (1891) I. L. R. 19 0.286, (P.O) 
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property surrendered canriot be accepted. It is true that in 
Pulin Chandra Mandal v. Bolai Mandal L the authority of 19 
Calcutta 236 was extended in the: directon suggested by the 
learned Vakil. That decision has been overruled by a Full 
Bench of the Calcutta High Court in Debi Prasad Chowdhry v. 
Golap Bhagat ?. In Marudamuth Nadan ~, Srinivasa Pillai 8, 
after a full examination of the authorities, t was laid down that 
partial surrenders are invalid. I do not think there is anything 
in Rangappa Naik v. Kamti Naik 4, which supports the coh- 
trary conclusion. There is no ground for the suggestion that the 
pronouncements of any of the learned Judges in that case sup- 
ports a partial surrender by the widow; nor is Bajranj1 Singh v. 
Manokarnika Baksh Singh 5, an authority for that position. 
Both principle and authority are against the contention that it is 
competent to a widow to convey.a good titl= to the property by 
a partial surrender in favour of the next reversioner. The 
spirit and letter of the Hindu Law are against it; and I know 
of no principle of jurisprudence which can -end validity to such 
a transaction. 

If I may say so with respect, the confusion has arisen by 
mixing up the question of alienation witt that of surrender. 
The latter rests upon a text of Hindu Law and is based upon 
certain principles which lawgivers in this country have recog- 
nised both in the case of males and females The former is a 
rule of evidence which finds no express sanction in the Smrities. 
The texts which enjoin to what extent a female heir can alienate 
property are all collected by Mr. Mayne in paragraph 607. The 
Judicial Committee have interpreted these texts to mean that “for 
religious or charitable. purposes or those whch are supposed to 
conduce to the spiritual welfare of her husband, she has a larger 
power of disposition than she possesses for purely wordly pur- 
poses. To support an alienation for the last che must show neces- 
sity.” In interpreting this term “necessity ’ the question of the 
extent of proof has often cropped up. It hae been laid down that 
the best proof of necessity will be where the rext reversioner con- 
sents to an alienation by the widow. He is =he man most inter- 
ested in the inheritance. If his assent has been obtained, there is 


1. (1908) I. L, R, 85 C. 98€ 
0G. 791. 8. (1897) I. 
1 M. 366. . Š. (1907) I. 
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a guarantee that the alienation is justifiable. This rule of evidence 
has led to the consideration of the question regarding the nature 
of the consent, It is now well established that this consent 
must have been given bona fide. Such a restriction is necessary 
in order that the immediate reversioner who is old- and who seés 


-no prospect of his succeeding to the property may not deal with 


. the property with intent to prejudice the rights of those who will 


be actually entitled.to it on the death of the widow. I do not 
think, notwithstanding the obiter dicta of some learned Judges 
to the contrary, that the assent of the nearest heir has. been - 
-regarded by the Judicial Committee as anything but a rule of 
„evidence. The decisions bearing on the subject are very fully 
summarised by the learned Chief Justice of Calcutta in 40-C, 
721;if I may say so without presumption, I entirely agree with 
that lucid summing up and conclusion. The differences in opinion 
among learned Judges are mostly traceable to the case in 30 
Allahabad I. That wasa case of partial alienation. I do not think 


this point admits of much doubt. It was by a series of transac- 


tions dealing with portions of the estate from time to time that 


the properties were conveyed. It was not a case of surrender, 


Sir Andrew Scoble in delivering the judgment of the Committee 
‘extracts various passages from previous decisions.of the Com- 


mittee and of the High Courts regarding the “restrictions imposed 


by the Hindu Law upon the widow’s power to alienate.” The 
quotation from The Collector of Masulipatam v. Cavaly Vencata 
Narainapah 1 stops at the exact point where their Lordships 
deal with the proof of necéssity. The remaining portion is 
very material as indicating the view of the Judicial Committee 
on the subject They say: “Butit surely is not the necessary 
or logical consequence ‘of this latter proposition that in the 
absence of collateral heirs to the husband, or on their failure, 


the fetter on the widow’s power of alienation altogether drops. 


The exception in favour of alienation with consent may 


be due toa presumption of law that where the consent is 
given the purpose for which the alienation is made must 


be proper.” This position has been consistently maintained 
in all the later decisions. 30 A 1 does not refer to another case ` 
before the Privy Council Sham Sundar Lal v. Achhan Kunwar 2. 


ee ee, 


1. (1861) 8 M. I. A. 529, 2. (1898) I.L. R. 2I A. 71 (P. C.) 
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In this latter case, their Lordships say tha: the consent must be 
such “as to raise the presumption -hat the transaction 
was a fair one or one justified by Hindu Law”. The Judgment 
in 30 A proceeds to say that “The principle being thus admitted 
by the High Courts in India, the question of the quantum of 
consent necessary only remains;” the admitted principle, being 
that an alienation by a limited owner mey be justified on the 
ground of necessity. This proncuncement is no authority etther 
for the position that partial surrenders are valid or for the 
contention that the assent of the reversioner is anything more 
than presumptive evidence of justifiable alienation. J must 
now refer to ‘Bijoy Gopal Mukerji v. Girindra Nath Mukerji 1 
which was subsequent to the Calcutta Full Bench Decision 
and which places the meaning of assent by a reversioner beyond 
controversy. Their Lordships say with reference to the assent 
of the nearest reversioners that “as against them it is a fair 
inference from their conduct that they believed that the arrange- 
ment had been made in good faith, and uncer such circumstances 
of necessity as would give it validity according to Hindu Law, 
and as it has always been a feature of Hindu Law as administered 
by this Board to attach great weight to the sanction by expectant 
reversioners of an alienation of property by a Hindu woman as 
affording evidence that the alienation was under circumstances 
which rendered it lawful and valid, their —ordships in this case 
consider that the conduct of the appellants themselves during 
those years affords evidence upon whick the respondents are 
entitled to rely.” I must regard this dictum as setting the 
controversy on this point at rest. To put i- at the highest, Courts 
shall presume (to use the language of the Evidence Act) from 
the consent of the reversioners that the alienation was justifiable. 
Although I am inclined to think that it is a presumption of fact 
and nct one of law, still the extent to which the principle has 
been pushed leads to the inference that the Courts are bound to 
presume the validity of an alienation wher the next reversioner 
consents to it untilit is rebutted by clear and cogent evidence. 
Holding this view, I must dissent from the decisions which lay 
down that such a consent furnishes irrebuttable proof of necessity. 
I have referred at some length to this question because 


1. (1914) I. L. R. 410 7938,=27M L.J. 128. 
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Mr. Justice Sadasiva Iyer holds “that a partial alienation by a 
widow to the nearest reversioner is valid in law when he is a male 
and gives him full ownership right in the alienated property." 


In the present case, the so-called surrender was to the next 
reversioner. So no question of the consent of the immediate 
reversioner at the date of the alienation arises, unless it can be 
argued that a man who takes a gift of property consents to the 
disposition in his favour, But as I pointed out above, the consent 
must be of a character to raise the presumption of necessity . It 
would do” violence to legal conceptions to argue that any 
presumption of such a nature can arise when a man accepts a 
deed of conveyance in his own favour. Mr, Krishnaswami Alyar 
realised this and asked us to support the transaction on the 
ground that as it was assented to by the plaintiff who was entitled 
to the property in case the immediate reversioner died, his 
conduct precluded kim from contesting the validity of the 
transfer evidenced by Exhibit I. 


This takes me to the consideration of the last question 
argued in this case : the facts relating to this aspect of the case 
are these: After the transfer of the properties under Exhibit I to 
the then next reversicner Ramaswami Gounden, and after his 
death, the two sons of his undivided brother Nachiappa Gounden, 
of whom the 1st defendant alone is now alive, sold to the plaintiff 
on the 7th December 1896 by Exhibit II some of the properties 
covered by Exhibit I. On the same date, the same persons mortgag- 
ed to the plaintiff by Exhibit ILI, other properties includedin the 
surrender deed. Marakammal was alive at this time. Both 
Exhibits II and III refer to the deed of gift she executed to 
Ramaswami Gounden. The question for determination is 
whether the conduct of the plaintiff in taking the sale deed and 
the deed of mortgage prevents him from seeking to recover the. 
properties covered by these two documents. 


_ On this question I have had the advantage of a consultation’ 
with the learned Chief Justice since the case was argued. I 
agree in the conclusion at which he has arrived. The 3rd defend- 
ant in this case must be deemed to bea ‘stranger. The sale to. 
him by the 1st defendant was to pay off the mortgage money 
due to the plaintiff. [tis most likely that the 3rd defendant 
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was induced to take the conveyance because he found that. 
the plaintiff who with the 1st defendant were the nearest rever- 
sioners had advanced monies on the mortgage. It is open to 
argument that the 3rd defendant had: the same means of 
knowledge as the plaintiff had and consequenty the plaintiff 
cannot be said to have been estopped. I would have therefore 
preferred to have sent down an issue to the lower Court on the 
question. But seeing that both the learned Chief Justice and 
Mr, Justice Kumaraswami Sastriar are inclined to hold that the 
evidence on record is sufficient to decide the point, I do not like 
to dissent from that conclusion. I therefore agree in the order 
proposed by the Jearned Chief Justice. 

Kumaraswami Sastri J:—The 2nd defendant is the appellant. 
The plaintiff as one of the reversionary heirs to the estate of the 
deceased Marakammal sued for a declaration that the deed of 
gift, dated 24th November 1893, executed by Marakammal ih 
favour of RamaswamiGounden her husband’s brother’s son is 
invalid and not binding on him and for partition and a to 
him of a half share of the estate. i 

Various defences were raised, but for the purpose of this 
appeal it is only necessary to consider those relating to the 
validity of the deed of gift and to the claim of the 3rd defendant 
to a share along with the plaintiff and the lst defendant. It is 
sought to support the alienation on the grounds (1) that it 
amounted toa surrender of the estate by the widow and to a 
regrant which vested in the widow and the alienee absolute title 
in the property each held, (2) that it wasa family settlement 
bona fide entered into between the widow and the next reversion- 


er and (3) that the consent of the next presumptive reversioner 


validated the alienation (4) that plaintif cannot dispute its 
validity as he consented to the alienation, acquiesced in it and 
waived all objections by purchasing two of the items and taking a 
mortgage of the third. It is also argued that the distinction 
between Sapindas of the whole and those of the half-blood does 
not extend beyond the case of brothers and the sons of brothers. 


The District Judge held that the deed of gift was invalid 


as against the plaintiff and that the 3rd defendant was excluded 


by the plaintiff and 1st defendant. An appeal was preferred, 


to the High Court. Mr. Justice Miller was for holding that-the 
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alienation was invalid and that the 3rd defendant was excluded 
by the plaintiff and the Ist defendant. Mr Justice Sadasiva 
Aiyar while agreeing with Mr. Justice Miller as to thé 3rd 
defendant being excluded was for upholding the alienation. 

[His Lordship next sets oat the relationship between the 
parties see P. 3 Supra. |. 


Marakammal succeeded as heir to her son Ramasami 


_ Gounden who died issueless in the year 1890. The next rever-’ 
sioner was Ramasami Gounden her husband’s brother’s son and. 
she executed in his ‘favour the deed of gift Exhibit I which is 


now sought to be declared to be invalid. It is dated the 24th 
November ‘1893. 


” [Then his Lordship sets out the document see p. 3 supra.) 


I do not think that this document can be construed to be in 
effect one whereby the widow surrendered the whole of her 
estate to the reversioner and got back a portion with absolute 
powers of disposal, Far from the surrender of the whole estate 
the document recites that the widow was to have absolute powers 
over the properties not given to the reversioner. It merely evi- 


dences an arrangement whereby the reversioner in consideration of 


getting certain items of property consents tothe widow enjoying 
the rest of the properties absolutely. There is no evidence of any 
arrangement whereby the widow agreed to surrender the entire 
estate to the reversioner and subsequent to the surrender get 
back a portion of the estate by a conveyance from the reversion- 
er, and I do not tbink that any such arrangement can be in- 
ferred merely because the document recites that the donee agreed 
to the donor enjoying the remaining property with absolute 
rights. Nor is there any evidence that it was in pursuance of 
any family arrangement necessary and beneficial to the estate 
so as to make it binding on reversioners who do not claim under 
the reversioner who was alienee. 


It is argued by the appellant’s Vakil that even though there 
might not have been an absolute surrender of the entire estate, 
there was a surrender of that portion which was covered by the 
deed Exhibit I and that all that the law requires is that the 
widow should not retain an interest in the portion given to- the 
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reversioner, Reference has been made tc Kanuram Deb. v. 
Kashi Chandra Sharma Chowdhuri 1, ana Pulin Chandra 
Mandal v. Bolai Mandal 2. In considerirg this aspect of the 
case, I think it is necessary to keep in mind the distinction bet- 
ween a surrender of the estate by the widow to the next reversio- 
ner, whereby the widow accelerates the succession by withdraw- 
ing her interest in the property, she treating herself as civilly 
dead so as to open up the inheritance ir favour of the next 
reversionary heir ;-and (2) an alienation of a part of the estate 
which is made with the consent of the next reversionary heir. 
So far as I can see there is except in Bengal very little authority 
for treating the reversioner’s power to val.dace an alienation as 
derived from the ordinary power to accelerate the succession. 


So far as the doctrine of surrender is concerned, there is no 
express authority to be found for it either in the Smrities or in 
the Mitakshara. The text of Katyayanz accepted by all the 
commentators as authoritative expressly srates that the widow is 
to enjoy the estate of her husband with moderetion until her death 
and that after her the husband’s heirs should take it. An 
anticipation of interest involved by the theory of relinquishment 
or a defeasance of ulterior interest by intermediate or premature 
acts on the part of the widow is hardly contemplated by the 
Smrities. As pointed out by Sircar, the rale probably originated 
from the doctrine that the retirement- from the world or the 
extinction of one’s desire for property is according to Hindu Law 
civil death and causes in the same way as natural death the ex- 
tinction of her rights in property and has the effect of accelerat- 
ing the inheritance. The theory of acceleration of the: estate 
by surrender by the widow has been evolved by the Calcutta 
High Court from the Dayabhaga of Jimutavahana, and a long 
series of decisions established the rule -hat it was open to the 
widow to surrender her widow’s estate to the next presumptive 
reversioner soas to vest the full estate in him as effectually 
as if he had succeeded to the estate or her death. The 
doctrine of acceleration by surrender, though it finds no express 
support from the Smrities, has been placed beyond all doubt by 


1, (1909) 140. W. N. 253. 
2. (1908) I. L. R. 950. 539. 
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the decision of the Frivy Council in Behari Lal v. Madho Lal 
Ahir Gayawal 1, but it is clear that their Lordships expressly 
made it a condition precedent that her own life interest had to be 
withdrawn so that “the whole estate should be vested at once in 
the grantee.” In Marudamuthu Nadan v. Srinivasa Pillai 2, the 
Full Bench of the Madras High Court held that the alienation to 
be operative as a surrender should be absolute and complete and © 
that the whole limited estate should be withdrawn. In Rangappa 
Naik v. Kamti Naik 3, their Lordships were of opinion that a 

transfer to-be valid as a surrender should be one whereby the 
whole estate of the widow was extinguished. It is argued that 
the decision of the Privy Council in Bajrangi Singh v. Mano- 
karnika Bakhsh Singh 4, has extended the doctrine of accelera- 
tion by surrender even to surrenders of part of tbe estate 
provided that the surrender is absolute as to the part 
surrendered, but reading the judgment, I am unable to 
find any passage where the express direction of the Privy 
Council in Behari Lal v. Madho Lal Ahir Gayawal 1, that the ` 
surrender to be valid should be of the whole estate is ques- 
tioned or modified. On the contary their Lordships of the Privy 
Council cite the judgment of Mr. Justice Subramania Iyer in 
Marudamuthu Nadan v. Srinivasa Pillai ? where he refers 
to the effect of tke decision in 19 Cal, 236 as requir- 
ing that the surrender should be absolute’ and complete 
and that the whole estate should be withdrawn with approval 
and observe at the end of the judgment that their Lordships 
would be unwilling to extend the widow’s powers of alienation 
beyond its present limits. Their Lordships in Behari Lals case 
observe that “the necessity of the removal of the obstacle of the 
life estate is a practical check on the frequence of such convey- 
ance” and it would require very strong authority to hold that the 
salutary check has been subsequently removed by the ‘Privy 
Council. In Rangappa Naik v. Kamti Naik 8 his Lord- 
ship the Chief Justice was of opinion that the reservation as to 
the surrender being of the entire estate which is expressly laid 
down by the Privy Council in Behari Lal's case was not affected 
by the judgment of the Privy Council in Bajrangi Singh v. 
Manokarnika Bakhsh Singh 4, Mr. Justice Sankaran Nair was 


Te a a ee en Se ae 
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also of the same opinion (see his observaticas at page 380.) A 
Similar view was also taken by the Full Bench: of the Calcutta 
High Court in Debi Prosad Chowdhury v. Golap Bhagat 1, I am 
of opinion that the rule requiring the surrender of the entire 
widow's estate to be necessary to validate an alienation on the 
ground of surrender which was clearly laid down by the Privy 
Council in Behari Lal’s case and by the Full Bench of the 
Madras High Court in Marudamuthu Nacan v. Srinivasa 
Pillai 2, is not affected by the decision of the Privy Council in 
Bajrangi Singh v. Manokarnika Bakhsh Singh 8.” 


ae 

It is argued by the appellant’s Vakil ihat apart from the 
question of surrender the alienation is valid as it was with the 
consent of the next reversioner. The contention is that the alien- 
ation would have been valid if it had been made to a stranger 
with the consent of the next reversioner and that there is no 
reason why it should not be equally vatid -f made to the next 
reversioner himself who must be deemed to have consented to 
an alienation in his favour. This contention raises the question 
as to the effect of the consent of the next reversioner: Does 
consent per se validate an alienation which could not otherwise 
be supported, or is it only evidence of the propriety of the aliena- 
tion ? This question has been fully discussed and considered by a 
Full Bench of the Calcutta High Court in D2bi Prosad Chowdury 
v. Golap Bhagat 4, and I have no hesitazion in agreeing with 
the conclusions arrived at, that consent is only evidence of 
the necessity or propriety and that the alienation by the 
widow with the consent of the reversioner would not as 
against reversioners other than thase that consent confer 
an indefeasible title to the alienee apart from any question 
of necessity or'propriety unless such an alenation can be sup- 
ported on the ‘doctrine of surrender wita the limitation laid down 
in Behari Lal’s case or estoppel. 


The effect of assent by the reversianers has been discussed 
by their Lordships of the Privy Counc:] in several cases and it 
has been treated as evidence of necessity and not as something 
that of itself validates an invalid alienation. I need only refer to 





1. (1918) LL.R. 400. 721. 2, (1897) 1.L.R. 21 M. 128, 
8. (1907) I. L. R. 81 M. 366 at page 370, sc. 18 M. L. J. 309, 

l 4, (1918) L D. R. 40 D. 791. 
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The Collector of Masulipatam v. Cavali Vencata Narainapah 1, 
Raj Lukhee Dabea v. Gokool Chunder Chowdry 2, Sham Sunder. 
Lal v. Achhan Kunwar 3, and Bijoy Gopal Mukerji v. Girindra 
Nath Mukerji £. Nothing -can be clearer than the following 
observations in Raj Lukhee Dabea’s case. “ Their Lordships 
do not mean to impugn those authorities which lay down 
that a transaction of this kind may become valid by the 
consent of the husband’s kindred but the kindred in such . 
case must generally be understood to be all those who 
are likely to.be interested in disputing the transaction. At all 
events, there should be such a concurrence of the members of 
the family, as suffices to raise a presumption that the transaction 
was a fair one, and one justified by Hindu Law. That it can be, ` 
as Mr. Field puts it, a presumption of law in the sense of 
presumptio juris et de jure, their Lordships do not think. It is | 
no doubt an element to be taken into consideration and deserv- 
ing of considerable weight in the estimation of all the evidence 
of the transaction”. In their latest ‘pronouncement on the 
subject in Bijoy Gopal Murkerji’s case their Lordships observe, 
“It has always been a feature of Hindu Law as administered by 
this Board to attach great weight to the sanction by expectant 
reversioners of an alienation of property by a Hindu - woman as. 
affording evidence that the alienation was under circumstances 
which rendered it lawful and valid”, 


lf consent per se validated an alienation it is difficult to 
see why their Lordships of the Privy Council should have ina 
series of decisions treated it as evidence of propriety. There 
can be no question of propriety or necessity when all that is 
required is the concurrence of the widow and the next reversion- 
er to give a complete title to the alienee. 


The Smritis and the commentators thereon do not in my 
opinion sanction the view that the widow and the next reversioner 
can do what they like with the estate. The text of Katyayana is 
that she should live under the protection of her elders and enjoy 
with moderation the property which she got from her husband 
and that after her death her husband’s heirs should take the 
property. Brihaspati observes that “ she has not got’ property 


1. (1867) 8 M. I. A. 529. < 2. (1869) 18 M. I. A. 209. 
3. (1898) L. R. 251. A. 183. - 4, (1914) M. W. N. P. 430. 
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therein to the extent of gift, mortgage or sale” except for spiritual 
or religious purposes. ‘What such purposes are appears from the 
following text of Brihaspati “with presents offered to his (her 
husband) manes and by pious liberality let her honour the pater- 
nal uncles of her husband, his spiritual parents and daughter’s 
‘sons the children of his sisters his maternal uncles and also old 
and uprotected persons guests and females”. The position of 
- her husband’s_ kindred is thus defined by Narada “When the 
husband is deceased his kin are the guardians of his childless 
widow. Inthe disposal of the property and care.of herself as 
well as her maintenance they have full power. The texts lay 
down the purposes for which alienations are justified and the 
power of the kinsmen who are placed m the position of her 
guardians can only be for-carrying on the Girections in the Smritis 
as to the proper and appropriate way in which she is to enjoy 
the'estate. Vignaneswara is silent as to the powers of disposal by 
a widow with the consent of the husband's kindred, but Jimuta- 
vahana says that she is empowered to give presents to her 
husband’s sapindas but not to her own relations if any of her 
husband’s relations are in existence and adds “ with their consent 
however she may also bestow gifts on the kindred of her own 


father and mother. In the disposal of property by gift or. 


otherwise she is subject to the control of her husband’s family.” 


It is clear that the Smritis never contemplated alienations 
by a widow except for necessary or .spiritual or charitable pur- 
poses and gave her absolute powers in some cases ahd powers 
subject to the advice and guidance of her husband’s kinsmen in 
others. There is nothing to justify the conclusion that the 
mere assent of one who would be the heir if the widow died at 
the particular moment would entitle the widow to make aliena- 
tions at her pleasure or squander the estate. on purposes which 
the Smritis would have emphatically condemned. 

l I might in passing refer’ to the distinction sought to be 
drawn between cases of consent by the next reversioner to 
alienation: for consideration and consent to gifts by the widow. 
In Bakhtawar v. Bhagwana 1, Abdulla v. Ram Lal 2, and 
Umrao Kunwari v. Sheo Mangal Singh 8, it was held that the 


1. (1910) I. L. R. 32 A, 176. - 9 (1911) L D. R. 34A. 129. 
oe 3. (1914) 24 L C. 485. ` 


.Nachiappa 
Gounden 
. v. 
Rangasami. 
Gounden. 





Kumarasami 
Sastri J. 


Nachiappa 
Gounden 
0. 


Rangasami. 


Gounden 


ed 


Kumarasami 
-Sastri J 


A 


36 THE. MADRAS LAW JOURNAL REPORTS, . [VOL. XXVIII 


‘decigion.of the Privy ‘Council in Bajrangi: Singh's, case, (30 A. D) 
.did:; not, -apply to gifts.. -A contrary view was. taken. by , the 
-Madras High Court in Kuppier alias Venkatasubbier v. Kotta 
-Chinnasamier 1, and Raghupathi, v. Kannamma 2, where it was 
-held that there was no difference in principle eoetween ane and 


transfers for consideration. 

If their Lordships of the Privy Council laid down the rule 
that consent of the reversioner validates an alienation which. is 
otherwise invalid it,is difficult to see what difference it would 
make if thev;alienation was: for- or ‘without. consideration: If 
consent per se validates an alienation it must be because of the 
efficacy of the assent and it is difficult to see what difference it 
would make in principle’ if the ‘widow received consideration 
which she squandered on purposes which cannot by any stretch 
of imagination be said to be necessary or proper... It may be 
that a gift is made to a deserving ` person or for an ‘object that 
is praiseworthy. It may be one that has been recommended by 
the text-writers as-a gift which the widow might well make 
owing to its being conducive to the spiritual welfare of herself 
or her husband or the material prosperity of bis kinsmen. If 
it were necessary to do so I would hold that there is no difference 
between gifts and other transfers but”I do not think the question 
raised has any direct bearing on the facts of the present 
case as the deed Exhibit | though it’ is ‘called a deed’ of 
gift was really ‘a transfer’ in’ consideration of moneys 
advanced and help rendered in connection with’ litigation 


concerning the estate which came to the widow and’also -in 


respect of expenses to be born in connection with the marriage 


expenses of the sister of the deceased male holder. 


Considered as a rule of evidence the doctrine of validation 
by assent is founded on the doctrine that a person may well be 
presumed not to act against his interestand that were a person 
who would be entitled to avoid a transaction unless” certain 
conditions are satisfied assents to it to his prejudice the safe in- 
ference to draw is that the conditions existed. The effect of the 
decisions of the Privy Council referred to by me above no doubt 
give assent a high evidentiary. value but they. do not make it 
conclusive proof, As observed by thei Pessoal os of the Privy 


1. (1912) 22 M. L.J. 488.0, 2. (1919) 23 M, L, J, 363, 
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‘Council it is not a presumption of law in the sense of “presump- 
tio juris et de jure” but its effect is to afford streng-corroborative: 
evidence'where evidence of necessity is given -abd to supply the 


place of. such evidence where it is not forthcoming. . 


I do not think that the decision of the. Privy Council in Baj- 
rangi Singh v. Manokarnika Bakhsh Singh can be réad ‘as 


overruling all the previous _ ‘decisions wherein’ assent was only, 


treated as evidence of necessity or as laying down the new princi- 
ple that the widow and the next reversioner or-reversioners can 
do what they like with the estate. Having regard to the series 
of decisions that limit the widow’s powers of disposal and those 
which put the reversioner’s right as a mere spes succession is, it 15 
difficult to hold that the widow and the next reversioner represent 
the entire inheritance and could deal with it as effectively as if the 
_ inheritance devolved on the next male heir. As pointed out by 
the Chief Justice in Debi Prosad Chowdhury v. Golap Bhagat 2, 


their -Lordships of the Privy Council ‘while referring to the. 


doctrines of validity by assent and by enrrender, formulated no 
new principles but only applied doctrimes established by: prior 
decisions to a novel set of facts. With all ‘deference to the 
learned Judges I dissent from the view taken in Venkatasubbier 


v. Chinnasamier, 8 and Mallik Saheb v. Mallikarjunappa, 4 as 
to the effect of the decision of the Privy Council in. Bajrangi. 


Singh’s case. I am of opinion that Mauthuveeru. Mudatar  v. 


Vythilinga ‘Mudaliar, 5 Pelu v. Babji 6, 6, Ramakrishna v. Tri-` 
purabai 7, ‘and Debi Prosad y. Ġolap Bhagat, 8 are correctly’ 
decided and that “the Piopi propositions are deducible from’ 


the authorities. 


(1) An alienation to be -valid as to .sutrender must ‘be of 
"the widow’ S whole life estate so-as to vest: ‘the inheritance at once 


in the älienee. ee 


-> (2). That where the jebat 15 uly al a ae of the estate 
the consent of. the next presumptive. reversioner is eviderice of the 


necessity or propriety of, the alienation and that in the abgence of 
N i h t * l i i 


1. J1907).1. L-R. 30 A. 1. > > ` 2., (1918) 4901. 721 at p. 759, 
8. (1912) 22 M. L, J. 488., ` 4. (1913) I.L. R. 38 B. a24. | 
5. (1908) I: L. R. 32E p. 266: * - ` '6. {1909) I. L. R. 34 B. 165. 
7." (1911)18-Bonr, L. R..940.: > <` 8.. (1918)-I. L.-R, 40. 0. 721, 
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any evidence to the contrary, the Court shall presume that the 
alienation was proper. 

(3) That the consent of a reversioner will if given bona fide 
and for consideration estop and bind the reversioner so conent- 
ing and those claiming through him apart from any question of 
necessity or propriety. 

(4) That whether it is a case of surrender or partial alien-. 


. ation the consent must be bona fide and not .a device for the 


purpose of enlarging the widow’s estate. 

(5) That assent has a double aspect not merely raising a ° 
presumption but also raising an estoppel against the person 
assenting even though he might not have received any considera- 
tion or benefit. 

The next point for consideration is whether the alienation by 
the widow tested by the above rules is binding on the 
plaintiff. The appellant’s Vakil rests his case on estoppel 
acquiescence and waiver. ‘There isno dispute as to the facts. 
After the death of Ramasami Gounden (the alienee from the 
widow under Exhibit Dthe Ist defendant who was the son of 
the donee’s undivided brother Nachiappa Gounden and Ist 
defendant’s brother (now dead) sold to the plaintiff two of the 
items of property conveyed by the widow under Exhibit I and 
mortgaged another item to him for Rs, 8,000. The deed of sale 
in plaintiffs favour Exhibit II recites that the two items were 
obtained by Ramasami Gounden under the deed of gift and it is 
not disputed that the deed- referred to is Exhibit I. The deed of 
mortgage which was executed on the same date of the deed of 
sale (7th December 1896) was for Rs. 8,000 and the only item 


- mortgaged was the Mitta (item 1 of the plaint), The mortgage 


recites that the Mitta hypothecated was “the Mitta which Rama- 
sami Gounden obtained under a deed of gift fromi Marakammal.”’ 
The schedule to the mortgage deed also describes the property 
similarly. The property was sold subsequently by the Ist 
defendant to the 3rd defendant and it appears from the deed of- 
sale that money had been borrowed from the vendee to discharge 
the mortgage in plaintiffs favour and that the sale was inter alia 
to discharge the debt SO incurred, 

When the plaintiff purchased two items: of property and got 
a mortgage of another item (which was the most valuable) for 
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Rs. 8,000, .Ramasami Gounden the donee undar Exhibit I was Nachiappa 
dead and the plaintiff.was one of the next reversioners. _ The a 
deed of gift Exhibit I executed by Marekammal in favour of - Bei 
Ramasami: Gounden was not’ void but was only yoidable at i 

aa : : 5 . - Kumarasam: 
plaintiffs option as ruled by their Lordships of the Privy Sastri ‘J. 
Council in Bijoy Gopal Mukerji v. Krishna Mahisht Debt 1. He 
was no doubt not bound to institute a suit to set it aside nor was 





he bound by any overt act to express consent or dissent but he 
was certainly bound not to do any act which would reasonably 
induce third parties to believe that he elected not to avoid the 
transaction but to affirm it. It is difficult to believe that the 
_ plaintiff was not aware of his legal rights and of his rights to 
dispute the validity of the alienation by the widow. It apppears 
from Exhibit I that Marakammal was 52 years old in 1893 so 
that she was at the date of Exhibits II and III about 55 years 
old. The plaintiff's age as appears from~his deposition is 40 in 
1909 so that he was 27 years old in 1896 and he purchased two 
items and lent money onthe third. It is ao doubt true that 
the alienation by the widow will be good during her life time, 
but it is hardly likely that the next reversioner who was a young 
man of 27 would have lent’ Rs. 8,000 wken the widow on 
whose death he would succeed was an old woman of 55 
years merely on the strength of the life interest. When a 
reversioner under such circumstances lends a considerable sum on 
¿one of the most important items of property alienated by the 
widow, I think a reasonable and prudent man might infer that he 
assented to the alienation of that item by the widow.. It has no 
doubt been held in Sham Sundar Lalv. Achkan Kunwar, 2 that 
the consent must be shown to have been given with a knowledge 
of the effect of what one is doing and an iate_ligent intention to 
consent to such effect. As regards acquiescence and ratification 
it has been held in La Bangue Jacques Cartier v. La Bangue 
D Epargne De La Cite Et Du District De Montrealy, 3 that they 
must be founded on full knowledge of the. facts and “must be 
in relation to a transaction which is valid in itself and not illegal - 
and to which the effect may be given as :against the party by his 
acquiescence in and adoption of the transaction: The 


1. (1907) I. L. R. 34 0. 829. 2, (1898) I, L-R. 21 A. 71. (P.O) 
8. (1888) L. R, 13 A. C. 111. 
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principles , as to estoppel are to be found in S. 41 of 
the Transfer of Property Act and S. 115 of the .Evidence 
Act. The law is clear but the difficulty arises in its application ` 
to a particular set of facts. When a person lends a large 
sum of money to another on the security of property treating 
him as absolutely entitled to the property while as a matter 
of fact his title was only a limited one avoidable at the 
option of the mortgagee on the widow’s death it is difficult 
to see on what principle he can turn round and dispute 
the title of a purchaser who has lent money to pay him off 
and who, to recoup himself, has purchased | the property. 

It is argued that the principles of Hindu Law as to 
ratification and assent only apply to ratification by the next pre- 
sumptive reversioner and that same principle cannot be applied 


_ where the alienation is by the widow to the next reversioner and 


that next presumptive reversioner consents. Iam unable to see 
any reason for the distinction. As I have already pointed out 
the Hindu Law does not make any distinction between the next 
and the more remote reversioners or display any preponderating 
preference for the next heir over another more remote. The 
texts speak of the husband’s kinsmen and the word paternal uncles 
in the text of Brihaspati where the paternal uncles of her hus- 
band are spoken of has been interpreted to mean the sapindas of 
her husband. Narada speaks of the husband’s kin being the 
guardians. The rule laid down in Bajrangi Singh's case in 30 A. 
1 that the assent by the next reversioners is enough is only a 
practical working rule and cannot be construed to mean that the 
assent given by remoter reversioners .has no legal effect even, 
though the immediate reversioner is the alienee and his assent or 
evidence of necessity is of no use. 

It is not necessary that the assent or ratification should be 
before or at the date of the alienation; Bajrangi Sing v. Mano- 
karnika Baksh Singh 1. Noris assent required tu be in. 
any particular form. Assent might be inferred by attestation; 
Venkatasubbier v. Chinnasamier 2 Narayan Aiyar v. Rama 
Aiyar 3 Chunder Dutt Misser v, Bhagwat Narain Thakur, 4 
Ismail ‘Jolaha v. Jaganath, though as pointed out by 


1. (1907) L L, R. 80. A. Lat. p. 24. 2. (1912) 22 M. L. J- 488. 
3, (1918) 25 M.L.J. 219. 4. (1898) 38 C. W. N. 207. 5. (1918) 19 I. C. 255. 
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their Lordships of the Privy Council in Ra: Lukhee 
Debea’s case (13 Moore’s Indian Appeals 209) mere attestation 
without more does not necessarily import concurrence. It 
may also be inferred by recitals in other: documents or 
by a course of conduct which leads to the reasonable inference that 
the person elects to ratify avoidable transaction. Venkatasubbier 


v. Ghinnasamier, 1 Mallik Saheb v. UEA ARERR 2 Modhu- 


Sudan Singh v. Rooke, 8 
So far as the two items of property purchased-by plaintiff 
are concerned they were not very valuable and were sold along 


with other items of property admittedly belonging to the vendor. 
I do not think that under these circumstances it can be taken as 


proved beyond doubt that the plaintiff intended'to give up his, 


rights as regards all the items of property ‘transferred by the 
widow under Exhibit I. So faras the mortgage of the Mitta 
under Exhibit III is concerned I am of. opinion that the facts 
set out by me show that, plaintiff must have assented to the 
alienation. Though Exhibit I purports tobe a deed of gift 
the recitals show that the alienee had spent hisown moneys for a 
litigation concerning the estate got by the widow (to repay which 
the widow could have, borrowed moneys or sold properties so as 
to bind the reversioners) and agreed to defray thé marriage 
expenses of her daughter who was the sister of the last male 
owner. Assent bythe reversioner is strang evidence of the truth 
of the recitals and shows that it was either necessary or proper. 
So far as the plaintiff is concerned, I am of opinion that he 


cannot question Exhibit I in so far as it ,conveys the Mitta item . 


(1) to Ramasami Gounden both on the ground of estoppel and on 
the ground of consent or ratification. 


The last question is about the exclusion of the reversioners 
of the half blood by those of the full blood. It will be seen 
from the genealogical table that Sengottuvela Gounden had two 
wives and that while the plaintiff the 1st defendant and the last 
male owner are descendants of Sengottuvela Gounden by second 


wife the third defendant claims descent through the first wife.: - 


It is argued for the appellant that the rule of Hindu Law as to 
the exclusion of half blood by those of the full blood extends 


1. (1912) 22 M. L. J. 488; 2. (1918) L L..R..88 B. 224; 
"8, (1899) I: L. R. 25 C. 1, ; 
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only to brothers and their sons.and that there is no reason to 


apply the doctrine to ascendants. The balance of authority is 
in favour of the view that the distinction between whole blood 
and half blood extends to Sapinda relations other than the brother 
and his sons. In Suba Singh v. Savafraj Kunwar 1 and Sham 
Singh v. Kishun Sahai? their Lordships disgented from the view: 
taken in Samat v. Amra, 3 and Vithalrao v. Ramrao £, by the 
Bombay High Cou-t. Justices Miller and Sadasiva Aiyar, 
though they, differed on other points, agreed in accepting the 
view taken by the Calcutta and Allahabad High Courts. 

, The chief argument adduced by the appellant’s Vakil is that 
while the Mitakshara makes mention of the difference between 
whole and half blood in dealing with the case of brothers and 
their sons no such distinction is drawn when other heirs are 
spoken of. It is also argued that the reasons given by the 


Mitakshara for fixing the position of what are called the.compact 


heirs are not always consistent and that consequently there is no 
reason to treat the grounds of inclusion or exclusion as appli- 
cable to the other heirs.’ These arguments lose much òf their 
force when it is remembered that the Mitakshara bases the 
whole scheme of succession on the well. known text of Manu 
(Chapter IK Sloka 187) which has been translated by Colebrooke 
s “To the nearest Sapinda the inhéritance next belongs.” 
Literally translated the line reads as follows “He ‘who is unre- 
mote from Sapinda his property becomes his.” The Mitakshara 
treats Sapinda relationship as arising from connection with 
parts of one body curtailed by the technical limitation that it 
includes only paternal agnatic relations within the seventh degree. - 
It treats as axiomatic slokas 186 and 187 of Chapter IK of 
Manu which runs as follows :—To three must libations of water 
be made, to three must pinda or oblations of food be presented. 
The fourth is the giver of these offerings; the fifth has no 
concern with them. Whoever is unremote from (among) 
Sapinda his property becomes his. After him the Sakulya is 


the heir, then the preceptor or pupil.” In trying to reconcile 


this principle with the fact that the mother (probably by. 
long usage) was placed before the father while the maternal 





1, (1896) I. L. R. 19 A. 215 2, (1907) 6.0. L. J. 160. 
3. (1882) I. L. R. 6 B. 394, 4. (1899) I. L. R. 24 B. 817. 
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relations were postponed to the paternal, Vignaneswara put for- 
ward reasons which other commentators did not accept but there 
can be little doubt that however illogical the grounds might be 
when applied to particular relations the basic principle accepted 
by him was that the inheritance goes to the nearest Sapinda. In 


treating of the mother’s rights to succeed in preference to the: 
father he observes as follows :—" Besides, th= father is a common. 
parent to other sons:but the mother is not soand since her propin-, 
quity is ‘consequently the greatest, it is fit that she should take 


the estate conformably with the text. To the nearest Sapinda the 
inheritance next belongs.” In treating of brothers he gives the 
preference to brothers of the whole blood his reason being that 
those of the half blood are remote through the difference of the 
mother and that therefore those of the whole blood should take 
the inheritance in the first instance conformably to the text of 


Manu “To the nearest Sapinda the inheritante belongs.” In deal- ` 


ing with brother’s sons he states “On failure of brothers also 
their sons share the heritage in the order of the respective 
fathers,” and Balambhatta explains this to mean in their order as 
descended from brothers of the whole or hzlf blood. 

So far as I can see there is no reason for limiting the 
exclusion of the agnates of half blood by those of the full blood 
to brothers and their sons if propinquity 1s to be-the basis on 


which succession is to be regulated and the text of Manu “To ; 


the nearest Sapinda the inheritance next belongs” is to be treated 
as of universal application. | The Mitakshara which is a running 


commentary on the institutes of Yagnavalkya is known for its ' 


brevity and the repetition of arguments or grounds of exclusion 
when theré is no difference in principle is hardly to be 
expected. Nor is''it exhaustive on matters of succession. 
The view taken by the Calcutta, and Allahabad High Courts has 
“the sanction of Visweswara Bhatta, the well¢+known author of the 
Madanaparijata who states that the paternal uncles and other 
ascendants succeed “dn the analogy of brother’s sons mentioned 
in the verse of Yagnavalkya regarding other heirs and that the 
distinction between the whole blood and the half blood applies 
to all ascendants. Upalakshana and Lakshana are well known 
technical terms in Mimamsa and it cannot be said that com- 
mentators like Vignaneswara had not the rules of the Mimamsa 
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in mind. Upatakshana is the rule of construction whereby a 
word is taken to mean not only a thing denoted by it but also 
as meaning and including other things of the same nature. 
Lakshana is extending the meaning of a word to things con- , 
nected by analogy. Applying these principles of iaterpretation 
and bearing in mind the rule of Manuvas to succession by 
propinquity, there can be little doubt that Vignaneswara gave the 
reason for preferring whole to half brothers by way of illustra- 
tion of a general principle and hardly intended to cut down a rule 
of genéral application. I am of opinion that preference based 
on connection by whole blood applies not only to brothers and 
their sons but to uncles and their sons and grandsons. , 

In the result I allow the appeal as regards the Mitta item, of 
the property and modify the decree of the Lower Court by 
dismissing plaintiff's suit as regards this item. The parties will 
pay and receive proportionate costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—-Mr. Justice Sadasiva Aiyar and Mr. Justice 


Hannay. , 
Hattikudur Narain Rao and others .. Appellants* 
E (Plaintiffs). 
v. 
€ Andar Sayad Abbas Sahib ... Respondent 


(Defendant).: 


Transfer of Property Act (Act IV of 1882), 5. 43— Erroneous reprasentation— 
Belief in, after due inguiru, and bona fide—Necessity for—Privies included in 
benefit and burden of —Landlord and tenant—Government land included in lease— 
Declaration by Government that land is at tts disposal and asennad a a LK 
ship of lessor and lessee—Cessation of —Estoppel. 

A transferee desiring to take advantage of S. 43 of the Transfer of Property 
Act should allege and prove that he took the transfer believing in good faith and 
after due inquiry the erroneous representation made by the transferor. 

Pandiri Bangaram v. Karwmoory Subbaraju (1) followed. 

- Per Sadasiva diyar, J.—S. 43 of the Transfer of Property Act applies not only 
between the original transferor and transferee but binds and ean also be. taken 
advantage of by their privies. l : 

Unless a statute expressly or by necessary implication precludes the 
application of a provision cf law awarding rights or imposing civil liabilities 
to the privies of the person to whom the rights are given or on whom 





MaD: A. No. 2547 of 1913. 24th November 1914, 
1. “ (1910) I. L, R. 34 M. 159, 


t 
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the liabilities are imposed, the privies are entitled or bcund as the case may be to 
the extent to which the original parties are-entitled or ‘bound. 

Per Hannay J. (Sadasiva Aiyar J. doubting). When land belonging to Gov- 
ernment is included in a léase and the Government subsequently declares. the pro- 


perty to be at its disposal and assigns it, the relationship of landlord and tenant 


between the lessor and the lessee ceases and thereafter neither party is estopped 
from denying the title of the other. - 
Subbaraya v. Krishnappa-(1) followed. l 
Second appeal from the decree of the Court of the Subor- 
dinate Judge of South Canara in A. S. No. 487 of 1912, preferred 
against the decree of the Court of the District Munsif of Karkal 
in O.. S. No, 361 of 1911. ; 
H. Balakrishna Rao and R. Ananda Ra» for Appellant. 
‘B. Sitarama Rao for Respondents. : 
The Court delivered the following 
Judgments : Sadasiva Aiyar, J.:—The plaintiffs represent the 
interests of the mulgeni tenants who obtained a mulgeni lease in 
1862 from the predecessor-in-title of the defendant who is the 
purchaser from the purchaser of the mul right from the’. original 
landlord. The lands leased to the plaintiffs ‘father consisted of 
several items. The small extent now in dispute is alleged by the 
plaintiffs to be a part of the lands leased on mulgent right while 
the defendant denies it. The defendant obtained this small extent 
of land now in dispute on, dharkast grant trom the Government 
in 1911 and is in possession of it. The first plaintiff's contention 
is that he and his father had been in possession of it along with 
the other mulgeni lands till September 1911-and that the defen- 
dant on the strength of the dharkast, grant dispossessed the 
plaintiff in 1911. The defendant’s case is that the plaint lands 
were not included in the mulgeni grant and that in any view, the 
lands having belonged to the Government, the defendant is 
entitled to possession of them as against his lessee after he (the 
defendant) obtained it from the real owner, tne Government. 
The District Munsif held that the plaint lands were included 
in the old mulgeni lease of 1862 and he further held-that by 
virtue of S. 43 of the Transfer of Property Act, the mulgeni 
right will attach to the plaint plot also im .favour of the first 
plaintiff notwithstanding that the plaintland did always belong 
to Government and was granted to the defendant in August 1911. 
The District Munsif therefore decreed the plaintiff's suit. 
On appeal, the learned Subordinate Judge without deciding 
l 1. (1888) I. L. R. 12 M. 422. es 
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mulgeni lease held that S. 43 of the Transfer of- Property Act 
did not apply so as to give the first plaintiff a right to hold the 
plaint land on mulgeni lease and that the first plaintiff cannot 
claim such right on the strength of any other rule of law. He 
therefore dismissed the plaintiffs’ suit with costs. The contention 
in second appeal is that both under S. 43 of the Transfer of 
Property Act and on general principles of estoppel, the first 
plaintiff is entitled to a mulgeni right over the plaint land. (Of 
course, if the ist plaintiff succeeds in this legal contention, the 
case-would have to go back to the Subordinate Judge as the 
learned Subordinate Judge has not decided the question whether 
the plaint land was included in the old mulgeni lease). 


S. 43 of the Transfer of Property Act is as follows.— 
“ Where a person erroneously represents that he is authorised-to 
transfer certain immoveable property and professes to transfer 
such property for consideration, such transfer shall,-at the 
option of the transferee, operate on any interest which the 
transferor may acquire in such property at any time during which 
the contract of transfer subsists.”’ 

“ Nothing in this section shall impair the right of transferees 
in good faith for consideration without, notice of the existence of 
the said option.” 


The illustration to S. 115 of the Evidence Act is as 
follows.—“ A intentionally and falsely leads B to believe that 
certain land belongs to A, and thereby induces B to buy and pay 
for it. The land afterwards becomes the property of A, and A 
seeks to set aside the sale on the ground that, at the time of the 
sale, he had no title. He must not be allowed to prove his want 


‘of title, The difference in language between S. 43 of the : 
` Transfer of Property Act and the language of the illustration to 


S. 115 of the Evidence Act seems to be that under S. 43 of the 
Transfer of Property Act, mere erroneous representation will 
apparently, suffice and the representation need. not be intention- 
ally false ‘whereas'the illustration to S. 115 (Evidence Act) ases 
the words “intentionally and falsely.” Again under S. 43, ` 
there is nothing said about thé belief of the transferee in the 
truth of the erroneous representation whereas the illustration to 


' S. 115 implies that the transferee must have believed the 


intentional and false representation and acted on the faith ‘of 
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such representation. . However, even as regerds S. 115 of the 
Evidence Act, it has been held that ‘the representation of the 
. transferor need not be fraudulent or disonest’ in order to 
estop the transferor (See Helan Dasi v, Durga Das Mundal. 1). 


As stated already, in dealing with this legal question’ we 
have to assume without deciding that the plzint land was includ- 
ed in the old mulgeni lease of 1862 to the first plaintiff's father 
and that the defendant’s predecessor in interest erroneously 
represented to the first plaintiff's father whea granting the lease 
of 1862 that the plaint land belonged to him and that he had the 
power to grant a permanent lease of it though, as a matter of 
fact, the land belonged to the Governmenz. 

Iam unable to accept the respondeat’s learned Vakil’s 
contention that S. 43 of the Transfer of Prcperty Act does not 
apply to transfers by way of lease nor can Laccept his conten- 
tion that S. 43 applies only as bétween the original’ transferor 
and the original transferee and does not bind the privies of the 
original transferor and cannot be taken advantage of by the 
privies of the original transferee. Unless a statute expressly or by 
necessary implication precludes the appLcation of provision 
awarding rights to or imposing civil liabdities on the privies 
of,the person to whom the rights are given cr on whom the liabi- 
lities are imposed, or entitled or are bound s the case may be, 
to the extent to which the original parties ace so entitled or are 
so bound, under-the general principles of jrrisprudence. 
= Privjes are usually described as of threz classes:—Privies in 
blood,: (as heirs) ; privies by estate (as feoffees, lessees, assignees, 
etc.) ; and, privies in law (as the lord by eschsat, the tenant by the 
courtesy, executors and administrators). Itis of course -rather 
loosely said that the privy stands in no >etter position than 
the party through whom he derives his title Byt it is well estab- 
lished that the extent of privies’ liability is not always co-equal 
with the extent of the liability of the person through whom he 
claims. Privies by blood are liable only to “he extent of assets 
inherited by them. As regards privies by estate the extent 
of: their liability is not so well setiléd. In Halsbury’ s Laws of 
England, Vol. XIII, page 403 it is broadly stated that a lessor is 
“estopped from repudiating the lease under which possession has 


p oo. 1, -(1906) £ C-L. J. 328, 
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been given or a tenancy which he has acknowledged and: that 
the assignee of the lessor’s interest is estopped from denying any- 
thing which the lessor is estopped from denying. The footnote 
at the same page begins. by saying that “This is an example of 
the dictum that estoppels must be mutual and reciprocal.” In 
Kuru Chowbey v. Jankee Pershad 1, it was held that when a Raja 
granted a perpetual lease of certain Jang in which the Raja had 
only an interest for a term, the plaintiff who purchased in auction 
sale the proprietary rights of the Raja who had after the lease 
to the defendant acquired such proprietary rights was estopped 
from denying that the defendant had acquired perpetual occu- 
pancy rights. In Kazee Abdoll Mannah and others v. Buroda 
Kant Banerjee %, it washeld that “parties holding an estate 
under a ee settlement from Government cannot question 
the validity of a mokuraree pottah previously granted by them- 
selves when they sold the property under a temporary settle- 
ment.” The principle of S. 43 of the Transfer of Property Act 
is also embodied in S. 18-.\ of the Specific Relief Act. 


If the matter were res integra therefore and if I am at liberty 
to construe S. 43 of Act IV of 1882 according to its strict literal 
interpretation, I would hold that the defendant (assuming that 
he is a privy -in estate to the original lessor as regards the 
disputed lands) cannot deny the right of the first plaintiff and 
the first plaintiff's option to treat the mulgeni right as attaching 
to the plaint lands which the defendant has recently obtained 
from the Government. But I am pressed by two decisions of 
this Court, the one in Subbaraya v. Krishnappa 3 and the 


other in Padbhanabayya v. Ranga 4° In Subbaraya v. 


Krishnappa $ where the first defendant got into possession of 
the disputed land as assignee of the second defendant who was 
the plaintiff's lessee in respect of a barren sandhill which really 
belonged to Government as unassessed waste (though the plain- 
tiff was entitled to Umki privilege in it) and who afterwards 
obtained a land on darkhast from the Government, it was held 


that the tenant (lst defendant) was not estopped from setting up 


a title adverse to the plaintiff as regards the land granted to him 
by the Government and that the plaintiff was not entitled to 


i AR SR SEES EER eee 
1. (1866) 1. Agra H: ©. R. 164. 2. (1871) 15 W. R. 394. 
8. (1888) I.L.R. 12 M.'499, 4. (1910) LL.B. 84 M. 1613. c, 20 M.L.J. 930. 
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eject the 1st defendant simply. because the. Ist defendant entered 
into possession as plaintiff's tenant’s assignee. The learned 
Judges (Collins C.J. and Parker J.) state quite broadly that when 
the plot. was declared by the revenue autharities to be at the 
disposal of the Government andwhen they granted it to the 
defendant No. 1 (the assignee of the deiendant No. 2) the 
tenancy of defendant No. 2 became determined. If this ruling 
is correct, it follows that when the Government granted the 
plaint land to the defendant the,plaintift’s tenancy was determin- 
ed, the defendant was no longer the landlord of the first plain- 


tiff as regards the plaint lands and the Ist plaintiff cannot take 
advantage of S. 43 (Act IV of 1882) or of the principle of. 


= estoppel embodied .therein. Then in Pandair Bangaram v. 
Kurmoorg Subba Raju 1, Benson and Krishnaswmi Iyer, JJ. 
while conceding that S. 43 of the Transfer of Property Act does 
not state that the transferee should have in good faith and 
after due inquiry believed in the erroneous representation 
made by the transferor and should have acted on that represent- 
ation if he wanted to rely upon the rights given to him by S. 43 
to fasten upon the transferors after. acquired title, the learned 
Judges nevertheless held that such words should be understood 
as embodied in that section and they rely ir support of their 


opinion on the decision in Gangu Bai v. Bhaswant ?. Now in | 


paragraph 3 of the plaint in this case, it is not stated that the 
plaintiffs father when he got the mulgeni right to the plaint lands 
in.1862 believed in good’ faith after taking reasonable care 
and making reasonable enquiry that the defendants predecessor- 
in-title had power to grant the perpetual lease and he 
therefore obtained the said lease. In the absence of any 
allegation or proof to that ‘effect, he is clearly ‘not entitled 
(if Pandair Bangaram v. Kurmoorg Subba Raju! was 
rightly decided) to rely upon the principle of estoppel embodied 
in S 43 while I reserve my opinion on the qüestion whether. the 
decision in Subbaraya v. Krishnappa 8 has not been decided on 
too broad grounds (even the ‘tenant’s obligation to surrender 
possession before setting up the non-existence af the landlord’s 
title not being referred to in the judgment in that case) and 


ener 
1. (1910) I. L. R.S4M. 159 a. (1911) LL.R. 84 B. 175 at 182. 
8. _ (1888) LL.B. 12 M. 422, 
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while I am free to confess that I feel some doubts as to whether 
the unqualified words of S. 43 of the Transfer of Property Act 
can be qualified by importing expressions found in S. 41 of the 
Transfer of Property Act as seems to have been done in the case 
in Pandair Bangaram v. Kurmoorg Subba Raju 1, I do not feel 
myself strong enough to overrule the evidently considered judg-: 
ment of the very learned Judges who decided the latter case. In 
the result, I would dismiss the second appeal with costs. 


In conclusion, I might be permitted to express my apprecia- 
tion of the very able manner in which this case has been argued 
for the appellants by Mr. H. Balakrishna Rao. 


Hannay; J.:—T agree with my learned brother that on the au- 
thority of the cases cited by him viz., Subbaraya v. Krishnappa® 
and Pandair Bangaram v. Kurmoorg Subba Raju 1, this second 
appeal must fail and be dismissed with costs. Following the former 
decision I-concur in holding that when the suit land was declared 
to be at the disposal of Government, the plaintiffs lease ceased 
to subsist and that therefore S. 43 of the Transfer of Property 
Act is inapplicable and the plaintiffs cannot t benefit of 
the section. The latter case is also pee | KB in 5 
cannot take the beneft of the section on another ground as well, 
namely, because they have failed to allege and prove that in 


“taking the lease their predecessor believed in good faith and 


after due enquiry the erroneous representation made by the 
transferor. In this view it is unnecessary for me to express an 
opinion upon the question whether apart from these decisions 
the defendant assuming he is a privy in estate to the original 
lessor in respect of the disputed land would have been bound to 
concede to the plaintiffs, the option allowed by S. 43 of the 
Transfer of Property Act, in the circumstances of the case, 





1 (1910) I.L.R. 34 M. 159. -2. (1888) IL.R. 12 M. 422, 
3. (1910) I. L. R. 84 M. 159 s-c. 20 M, L. J. 930. 





Y 


PART II.] THE MADRAS-LAW JOURNAL REPORTS. 51 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran . Nair and -Mr. Justice 
Spencer. | 

Sri Rajah Vatsavaya Venkata Simhadri “Appellant * in 
Jaghapathiraju Bahadur Garu, having died No. 2 of 1912 
subsequent to the Judgment, His wife Sri Plaintiffs L.R. 
Raja Vatsavaya Venkata Subhadrayamma 
Jaghapathi Bahadur Garu, 

Oa. <x 

The Secretary of ‘State for India in Respondent in 

Council represented by the Collector of Do (1st Defen- 


Vizagapatam. dant). 

Madras Irrigation Cess Act (Act VII of 1865), S. 1—Engagement—Decree— 
| Inference from—Prior or subsequent to inam settlement—Riparian proprictor—Not 
owner of water—Land Encroachment Act (Aet IV of 1905)— Effect of —Right to take 
water—F ree of charge—Vested rights not taken away—Revenue Recovery Act, S. 59 
Payment of cess under threat of attachment. 

Per Spencer, J. :—The engagement referred to in the proviso toS: lof Act 
VIT of 1865 need not be contemporaneous with the inam settlement ; it may be 
prior as well as subsequent to the settlement. 

Where subsequent to the Inam Settlement, a decree wae made establishing 
the right of the inamdar to a 1/8rd share in tho water of a river. 

Held that it was evidence of an engagement to supply water free of charge. 

A riparian a aa is not the owner of the water in tko river; his right is 
only one of user. 

Per Sankaran, Nair; J.:—-The decisions are uniform that where a right to take 
water is made out even though no express agreement on behalf of Government not 
to levy any charge is proved, an engagement under Act VII of 1965 will be inferred, 
Act III of 1905 has not taken away any rights which existed at the time the Act 


was passed and the Government are not by reason of that Act coupled with Act VII 


of 1865 ontitled to impose a cess upon those landholders who were before that Act 
not liable to pay cess for their using the water. ` 

Per Curiam. A suit for the refund of water cess paid under threat of attachment 
instituted more than a months after the payment is barred by S. 59 of the 
Revenue Recovery Act. 

Appeals from the decrees -of the Court of:the Temporary 
Subordinate Judge of Vizagapatam in O. S. Nos. 19 and 16 of 
1910 and 10 and 11 of 1911 respectively. 

V. Ramesam for Appellant. 

The Government Pleader for Respondent. In S. A. 2 of 1912. 

The Government Pleader for Appellant. i 

B. N. Sarma and V. Ramesam for Respondents į in. other 


appeals. 


“A.S. Nos. 2, 22 and 28 of 1912 , 
and 809 and`310 of 1914. 23rd October 1914. 
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The Court delivered the following 


Judgments :—Spencer, J:—The simple question in these 
appeals is whether the respondents are hable to pay water-cess 
to Government for irrigating lands in excess of the area classed 
as wet at the Inam settlement with the water of the Etikoppaka 
channel, similar questions ‘arose in Appasami Aiyar v. The 
Secretary of State for India in Council 1, and in Kesri Venkata- 
subbiah v. Secretary of State for India 2, the latter decision 
having been published after the filing of these appeals, if 
those cases were rightly decided, as I think they were, these 
appeals must be dismissed. l 


Prior to the present suit, there has been litigation between 
the parties. In O. S. No. 545 of 1885 on the file of the District 


“Munsifs Court of Ellamanchelli, it was decided that two 


sluices ` should be constructed at the entrance of the Koppaka 
Channel, two feet in height, one being 14 yards wide for 
the use ‘of the Koppaka Mokhasadars, and the other, three 
yards in width, for the use of the Government ryots and the ryots 
of the Durlapudi proprietor. The right of Koppaka Mokhasadars 
was thereby recognised by arresting the whole water of the river, 
giving two-thirds of it to Government and taking one-third of it 
for themselves, and thus their title to one-third of the water of 
the river was established. But in the settlement statement, 
Exhibit H, only 10 acres 12 cents of land were registered as wet 


‘in this Mokhasa. It is contended on behalf of the Government 


thatthe Inam Commissioner only allowed the above said area 
to be registered as wet land in spite of the Mokhasadar’s claim in 
that settlement to one-third of the water. Exhibit G. is a letter 
from the Tahsildar of Sarvasiddhi, dated 1-10-1848, recognising 
the Mokhasadars rights for a flow of water in one turn through 
the Etikoppaka channel as against two turns through the Pula- 
parthi channel and this letter is referred to as one of the 
documents mentioned in Ex. H, as being in the possession of the 
Mokhasadar. It is, therefore, argued that, though the Mokha- 
sadar’s are entitled to take one-third of the water, the Govern- 
ment is nevertheless entitled to impose acess on the extent 
irrigated in excess of the registered wet area, as the arrangement 
come to at the Inam Settlement was a condition precedent. 


1. (1910) 1 M.W.N. 107. 2. (1912) 24 M.L.T. 181. 


v 
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The proviso to S. 1 of Act VII of 1865 declares that, where 
an inamdar is by virtue of engagements with the Government 
entitled to irrigation free of separate charge, no cess will be 
imposed under this Act for water supplied to the extent of such 
right. The question for our’ decision, therefore, resolves itself 
into the further question, what is the scope'of the judgment in 
O.S, No. 545 of 1885 which undoubtedly binds the parties. Is the 
right recognised in that suit limited by the prior settlement 
which fixed a definite area of land as Eng to water free of 
charge ? and does the decree operate on an. * " engagement ” with- 
in the. meaning of the Act? . 

In A. No. 188 of 1911 it was recently held by Wallis 
C. J. and Seshagiri Aiyar J. that the Inam Settlement did not 
override a previous arrangement with the Government by which 
an inamdar was entitled to water free of separate charge. If 
the arrangement is one subsequent to the ‘settlement, I shall be 
inclined to hold that it governed the relations between the parties 
even more decidedly than an engagement prior to the settlement. 
In Kesari Venkatasubbiah v. The Secretary of State for India 
in Council 1, a decree of Court passed after the Inam settlement 
was treated as sufficient to establish an engagement of the kind 
referred to in the proviso to S. 1 of Act VII of 1865. 


If the Government had a right by virtue of the Inam Settle- 
ment to restrict the respondents to the area of the irrigated:land 
allotted to them under the settlement, a demand might have been 
made, when O.S. No. 545 of 1885 was decided to have inserted in 
the decree a stipulation that the taking of % of the whole 


water of the river should be subject to the payment of assess- 


ment on the- portion irrigated in excess of the registered area. 
But not only did Government recognise the Mokhasadras’ unres- 
tricted right to 4 of the water in this suit but from time to time 
= Government Officials made similar unqualified admissions in 
'-Exhs. G. L. M, P and O. I am, therefore, of opinion that the 
Subordinate Judge was right in his view that the plaintiffs are 
not liable to pay water-cess so long as they do not take more 
than their 4 share of the water in the stream. 

The respondents’ pleader has attempted to base his claim 


also on the position that the bed of the stream belongs to the . 


. 1. (1913) 14 M. L. T. 131... 
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Mokhasadars. It is unnecessary for us to deal with this question 


as there was no finding in the Lower Court as to the ownership 


of the entire bed of the stream. The Sub-Judge has found that 
the river belongs to the Government and is under its control and 
I find no evidence to lead me toa different conclusion. In O. $.545 
it was only found that the claim itself was situated in that part of 
the bed of the river which belonged to the Mokhasadars. Such being 
the findings of fact in the present case'a very few words are neces» 
sary to distinguish the decisions cited in support of the Respon- 
dent’s contentions.: The Secretary of State v. Janakiramayya 1 
and Kandukurs Mahalakshmamma Garu Proprietor of Urlam v. 
The Secretary of State for India? turned on the question whether 
the ownership of the bed of channels which take off water from, 
the Vamsadhara river ‘claimed by Government to belong’ to them 


carried with it a right to use the water of the channel free of 


charge. The Secretary of State v. Swami Naratheeswarar 3 
and Secretary of State for India v. Ambalavana Pandara San- 

nadhi 4 are cases depending on the question whether the main 

source of supply was a Government source, a question which it is 
unnecesssry to consider in detailin the present appeals, as the 
attention of the parties was not directed to it in the Lower Court, 

In Kesari Venkatasubbiahv. The Secretary of State for India 5. 
Sadasiva Aiyar J. has distinguished the case in The-Secretary of 
State for India v. Swami Naratheeswarar 8 from the facts of the 
case before him and the same reasons may be used against 
applying the decision to the facts of the case before us. 


In’ A. Nos. 22 and. 23,. the respondents have filed 
objection petition in which they seek to have it further declared 
that they havea right to dispose of their one-third share for 
any purpose and in any manner they think fit subject to’ any 
rights that any other riparian owners, except the Government, 
may -have, in other words, they claim an absolute right over the i 
one-third of the water that they appropriate and keep in their 
control, to utilise it in any way they may choose ; and in support 
of this they rely on certain expressions in the Judgment of. 





1. (1918) I. L. R. 87 M. 322. 2. (1910) I. L. R.34 M. 295. 
3. (1910) I. L. R. 84 M. 21. 4. (1910) I. L. R. 34 M. 366 


5. (1918) 14. M.-L. T. 181, 
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Bramwell B in Nuttall v. Bracewell 1, and on the observations in 
Holkar v. Porritt 2, where it was stated as tegards the diversion 


of a portion of a certain stream into.a separate course. “The. 


. water which come down to him at the farm was his own to use 
it as he pleased. There was no one entitled to share with him 
in its use, and no one who could call him tc account for any use 
which he chose to make of it there. In this respect.his position was 
'- different from that ofa riparian owner, whc only shares the use 
of the water in common with other riparian owners.” In Maria 
_ Susai Mudaliar v. The Secretary of Siatefor India in Council 2, 
there is a similar observation -following the remarks of Sir G. 


Mellish L. J. in Watts v. Kelson 4, that when the water arrived 


in the plaintiff's tanks ‘he could do what the liked with it.’ 


The question of ownership in running water, never a simple 
one, is here beset with such uncertainty about the source and 
course of the stream owing to the want of. full evidence on these 
points that it would be dangerous to make a wide pronouncement 
about the Mokhasadars’ right to exercise absolute ownerships 
over the water. On the point whether water ina stream can 
be owned, in Chockalingam Pillai v. Emperor 5, Sundara Aiyar 
J. observed, “In England, water flowing -in a river is regarded 
. as not owned by any person. The right of the riparian pro 
prietor is to use ie He is not the owner of the water which he 
is entitled to use.” Again in the Secretary of State v. Jana- 
kiramayya ê my learned brother observed that the ownership of 
water ceased when the water left the land. In the present case, 


the rights that the respondents claimed in paragraph III of their 


plaint were rights based on ownership of the bed of the river 
where the regulating sluices were constructed and the natural 
rights appertaining to riparian owners. This at least may be said, 


The respondents have, in addition to their rights as riparian’ 


owners, the rights accruing to them by virtue of the decree in 0. 
S. 545 and by certain admissions made by the Government. They 
have been ` given such a. declaration as they.are entitled to by 
reason of their right to a one-third share of the water. I would 


not give them any declaration defining more exactly: what the 


1. (1867) L. R. 2 Es. labil, - 2. (1875) L. È. 10 Ex. 59, - 
3. (1914) 14 M.. L. J. 350. 4. (1870 6 Ch. A. 166. 
5. (1912) M.W.N. 119. ” 6. (1913) LL.R. 87 M. 822 at 841. 
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rights of riparian owners are than what has been already declared 
in their favour in this suit. 

In A. No. 310 there is an objection petition that Rs. 
705 collected by the Government as water cess for fasli 1305 and 
disallowed by the Lower Court as barred by limitation should 
have been allowed to be recovered. It is conceded that there was 
an order for attachment and that the suit was brought more than 
six months after the date of payment. S. 59 of Act II of 1864 
prescribes a limitation period of six months for apylying to the 
Civil Courts for redress to parties aggrieved by proceedings under - 
that Act. As the cause of action is stated in the plaint as being 
the payment of this sum of money made under protest and under 
threat of attachment, I think that an application for redress for 
the plaintiffs grievance should have been made within six months 
and that the Lower Court, therefore rightly decided that the 
claim was time barred.. 

These appeals must therefore be dismissed with costs. The 
objection petitions will also be dismissed with costs. 


Sankaran Nair, J.:—I concur in dismissing the appeals and 
memo of objections with:costs and propose to add a few words 
on the question of law. Disregarding those instances in which 
a person could not have got his water but for some work 
constructed by Government, in all other cases the decisions are 
uniform that where a right to take water is proved, even though 
no express agreement on behalf of Government not to levy any 
charge is proved, an engagement under Act VII of 1865 will be 
implied and no cess can be levied. Lutchmi Doss v. Secretary 
of State for India 1, the Chief Justice and Miller, J.: Appasami 
Aiyar v. The Secretary of Statefor India in Council 2, Benson 
and Krishnaswami Aiyar, JJ.: Kesari Venkasubbiah v. The Secre- 
tary of State for India? Sundara Aiyar and Sadasiva Aiyar JJ. 
Secretary of State for India v. Ambalavana Pandara Sannadht 4 
Rahim J. and myself, subsequently followed by Miller and Rahim 
J]: Secretary of State for India in Council v. Perumal Pillai 5 
Ritraj Koer v. Sarfuraz Koer 6, In the cases of Zamindars and 
Inamdars some of the decisions put it on the ground that when 


1. (1909) I. L. R. 32 M. 45 7at 460. 9. (1910) 1. M. W. N. 107 
3. (1918) 14 M. È. T. 181. 4. (1918) I. L..R. 87 M. 869. 
5. (1900) I. L. R. 24 M 279. 4 6. (1905) 15 M. L. J. 851, 
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the Zamindari or Inam was granted, an agreement will be 
implied against the Government, to allew the natural facili- 


ties for rights of irrigation which the landholder then had) | 


Secretary of State for India v. Swami Naratheeswaran 1. 
Others put it algo on the ground that as the owner of the bed of 
the river, the Zemindar had a right to use the water. 


"There is a conflict of Judicial opinion on the effect of Act 
III of 1905. I am of: opinion that it did not take away any 
rights which existed at the time the Act was passed and the 
Government were not by reason of-that Act coupled with Act 
VII of 1865 entitled to impose a cess upon those landholders 
who were before that Act not liable to pay cess for their using 
the water. See Kandukurt Mahalakshnamma Garu v. The 
. Secretary of State for India ?, (Urlam Judgment) Benson 
and Sundara Aiyar, JJ. also before whom this Act. was 
pressed declined to hold the landholder liable. Venkatarat- 
namma v. Secretary of State for India 8. On the other hand 
Miller and Munro JJ. in the Urlam Judgment approved by’ the 
Chief Justice and Ayling J, in Secretary of State for India v. 
Ambalavana Pandarasanndhi 4, hold that the Act makes the 
water Government property and entitles. the Government to apply 
Act VII of 1865. In this case it is true the river is found to 
belong to Government.and under its control. The Government 
may therefore possibly regulate the supply of water without 
prejudice to the respondents, by constructing sluices etc. 
. . Butas the right to the supply of water without liability 
to pay any charge existed already, it is not dependant on the 
work constructed by Government and no cess under Act VII of 


“1865 may be levied. The respondent’s right to the water has | 
been declared by a judicial decision. No cess is therefore: 


leviable. He cannot get anything more. 


. 


— -r - 


1. (1911) I. D..R. 84 M. 21 at 24. 2. (1911).1. L. R. 84 M. 300... 
3. (1918) I. L. R. 87 M. 3866. 4. -(1911)-I. L, R. 34-M. 366. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva’ Aiyar and Mr. Justice 
Hannay. 


‘Vengala Venkayya ... Appellant * (Plaintiff) 
v. ; 
Thallam Venkataramiah See Respondent Darana. 


Defamation—In respect of caste—Words not amounting to imputation of loss 
of caste—Expression of unwillingness to associate by reason of sympathy with 
reforn—Not defamatory—Damages— Clear proof of, necessary. 

A person is not liable for defamation when the words used do not amount to 
saying that the plaintiff has lost caste or has done acts which necessarily involve 


` the losing of caste but simply amount to an expression of unwillingness on the 


part of the defendant to associate with the plaintiff or to utilise his services by 
reason of his sympathy with widow marriage shown by dining with remarried 
widows or associating with persons who have dined with them. 
In order to be entitled to damages, plaintif must clearly show what damage 
he has sustained by the alleged defamatory words used by the defendant. 
Coopoosami Chetti v. Dorasami Chetti (1) followed. 


Second Appeal from the decree of the District Court of 
Kurnool in A. S. No: 121 of 1912 preferred against the decree of 
the Court of the Distict Munsif of Kurnool in O. S. No. 196° of 
1912. 

The facts are sufficiently set forth in Mr: os Hannay’ S 


, Judgment. 


K. Pandalai and S. Ranganadha Avyar for Appellant. 

C. V. Ananthakrishna Aiyar for Respondent. | 

The Court delivered the following 

Judgments :—Sadasiva Aiyar J:—I need not repeat the 
facts which have been set out fully in the judgment just now pro- 


‘nounced by my learned brother. So far as the case law is concern- 


ed. I do not wish to go further back than what has. been laid 
down in Coopoosami Chetti v. Doraisami Chetti 1, and. in 
Coopoosam: Chetti v. Duraisami Chetti 2. On these casté — 
questions, the law in.my humble opinion, ought to be made 


_ progressive. Social customs among Hindus have begun to change 


with quite appreciable rapidity and conservative : observations 
therefore which may be found in cases decided about 30 years 
ago (as in The Queen v. Sankara. 8 and Venkatachalapathi v. 
Subbaroyan *), even though those observations were made by very 
learned and eminent Judges ought not to be pushed now a days ; 
too far. ; ; 


*S. A. 778 of 1918 : - Bra Dec. -1914 A 
1, (1909) I. L.R. 88 M. 67 s. o. 19 M. L. J. e 2. (1912)-M. W. N. 1220. 
3. (1888) I. L. R. 6 M. 881. ` (1887) I.L.R. 18 M. 298. 
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Even the highest Judicial minds like those .of. Lord Eldon, 
Lord Mansfield or Lord St. Leonards are affected to some extent 
by the spirit of conservatism, or of liberalism as the case may’ be 
and the recognition of that fact by even lesser minds implies no 
disrespect to those great jurists. I do notat all mean to question 
the soundness of the actual decisions in The Queen v. Sankara } 
and Venkatachala Pathi v. Subbaroyan 2 but only to submit: 
that all.the incidental observations therein need. not be strictly 
adhered to.without the necessary qualifications at the present 
day. 7 
Mr. Justice Chandavarkar. said in Watu v. Keshawji 3 
‘Roughly speaking, a suit raising a caste question must fall 
within one of three classes: firstly ; it may ke a suit brought by a 
member of a caste complaining of his expulsion from it and. 
asking for a declaration that the expulsion is illegal, and that he 
| is still a member of the caste and as such entitled to its social 
privileges: secondly, a member of a caste expelled from it may 
sue for'a declaration that the excommunication is illegal, and 
that he is entitled to certain rights of property or office as a mem- 
ber of the caste: or, thirdly, it may be a sait brought by such 
member for damages on account of loss of caste or character: 
The decided cases, of which there is a large number,. show that 
a suit involving a caste question must fall under one or other of 
these heads, 

The present suit belongs to ibe third class. As regards this 
third class, Mr. Justice Chandavarkar says ” Turning now to 
the third class, suits claiming relief for loss of caste and character 
are in the nature of suits for libel. and fall. within the law appli- 
cable to the latter. The Bombay Regulation expressly provides 


for them. As held by West J.-in Pragji Kalam v. Govind 


Gopal 4, “the Civil Courts. may discuss and deal with a caste 


question where the membership and the character of a member. 


have been unjustly injured”. 


“I do not know whether it is not a matter for some regret 


that the legislature should have given so wide a definition of 


Defamation in the Penal Code (See S. 499, Explanation 4) as to 
include’ caste questions within: it wherethe questions do not 





1.. (1883) I. L. R. 6 M. 881. 2.° (1890) I. L. R. 18 M. 293° 


78, (1902) I. L. R. 26 B. 174. 4. (1887) I-L.-R. 11 B. 584.. ~ 
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involve imputations as to moral character. I have heard of a 
thieving caste in. which a man born in that caste loses “character 
in respect of his caste ” if he is taunted with not having had a 
theft to his credit before he attains the adult age. If the words 
“character of that person in respect of his caste ” in S. 499, 
Explanation 4 of the Indian Penal Code be tooliberally interpreted, 
it would lead to a person taunted as above, bringing a suit for 
launching a criminal case in respect of such an imputation. 

_ In many cases, no doubt, a caste offence is committed by 
an act which implies a defect in the moral or intellectual charac- 


ter of the person as the imputation of such an act is ‘‘ defama- 


tion irrespective of the fact that it is also a caste offence. The 
giving up of the rules of caste by birth now-a-days does not, 
however, always. mean any defect in the moral character as is 
shown by the actions of the members belonging to the Brahmo 
Samaj ; the Arya Samaj and other liberal movements. -That a 
person does not care for the rigidity of caste rules is givenas a 
sign of moral strength in many cases, though of course in other 
as numerous cases, it is a' sign of moral weakness if the neglect of 
caste rules is due to the weakness-of the will in resisting tempta- 
tions of the flesh. The mere fact that Hindus who believe in 
caste by birth alone are just now in the majority and look down 


‘upon those Hindus who do not believe exclusively in it is, in my 


opinion, immaterial inthe consideration of the question. It was 
decided in an English case that to calla mana Homeopath when 
Homeopaths were actually looked down upon as quacks is not 
defamation. It follows that to impute actions to a Hindu which 
show him to bea reformer is not defamation unless it also neces- 
sarily implies that he has ceased to belong to his caste. However 
it seems to be now settled that, to tell a man who does not wish 
to be out of his caste that he has been excommunicated or is 
out of caste is defamation and it seems not possible to unsettle 
that view for several years to come. - 


It is well known to every Hindu that while 30 years ago 
the fact that a South India Brahmin took even his ordinary: 
meals in the presence of a non-brahmin or on the same table 
with a non-brahmin might have entailed the penalty of 
Prayaschitham, such a risk is almost absolutely negligible now- 
a-days, especially in towns like Madras or Kurnool. Again while 
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dining with England—returned persons whe had not undergone ; 


Prayaschitham is even now a little risky, dining with those who 
have so. dined is quite common and unnoticed now-a-days. 
Hence ifa person merely refuses to associate with another, giving 
out as his reason. that heshas: associated i in meals with a person 
who has contracted remarriage with a widow or who has gone 
toand returned from England, such allegations . ‘do not impute 
to the persons about whom they are“ “made afi'biworthiness to 
call himself a member of tHe caste and are therefore not defamar 
tory. Unless the Tora used in respect of a, caste’. Hindu are 
tantamount to saying “you have become an outcaste or you 


have been excommunicated from your caste,” the-words are not 


defamatory. Such I take to be the principies ‘of the decisions 
for which Benson.and Sankaran’ Nair. JJ. are ‘responsible in the 
cases of. Kuppusami Chetty v. Dorasami Chetty! and Kuppusami 
. Chetty v: Dorasami Chetty 2, It was ‘held in those cases that 
even if the’ words imputed to the plaintiff a ceremonial 
impurity which- required-an expiation by.a prayaschitham 
provided ‘that the prayaschitham tobe performed is not of the 
kind which is required to bring back an outcaste into the 
caste but only such minor ceremoniés ‘which are performed by 
even’ those who remain within the caste’ end who have incurred 


only ceremonial impurities, the words are not defamatory and do 


not give rise to a cause of action for libel. I might be permitted 
to say that the appeal decided in Kuppusam: Chetty v. Dorasami2 
was against the decision of the City Civil Court presided over by 
Mr. Kuinaraswami Sastri (now a judge of this Court and a pro: 
found Sanskrit scholar) and that the appellate decision confirmed 
his veiws on this question. 


‘It is rather curious that the plaintiff in Wie case who has in 
direct opposition to the opinion of the late Head of the Sringeri 
Mattam (a very learned, respected and infuential Matadhipathi) 
supported the Komatti Community in their claim as Vaisyas to 
study and pronounce’ the. Vedas and to perform Vedic Sandhy- 


avandanam and other Vedokta cermomnies and*who has thus.’ 


definitely broken’ with the orthodox Brahmins should consider 
himself libelled because he was said to have become liberalised a 


- (1909) I. L. R. 33 M; 67 s.c. 19 M: L.J. 719. 0O 
6 (1912) M. W. N. 1220. 
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little: further. by countenancing the remarriage of widows, even to: 
the extent of dining at feasts one on the ‘occasion of Brahmin 
widow marriage. no : = 
-  ; The words: eedi ‘to ii bean ‘used by the defendant, do 
not impute.to the plaintiff that he has, ceased to belong to . the. 
Brahmin caste but.only that the defendant does not wish to. 
associate the plaintiff with the defendant’s ultra—orthodox puro- 
hits in the performance of Sradhas in the defendant’s house. -I am 
quite clear that to impute toa Brahmin’s unfitness to officiate 
or be the guest at a Sradha is necessarily to defame his charac- 
ter. in respect of his caste”. “As Manu says inthe 3rd chapter 
“to a student who has not read the Vedas” (now-a-days most of 
the caste Brahmins have not read the Vedas, though it 1s obliga- 
tory to read at least one of the Vedas thoroughly) “let him never 
give.food at the sacred obsequies. Physicians” (raany Brah- 
mins are physicians) , “image-worshippers for gain must- be 
shunned in obligations to progenitors. A public servant” (many. 
are public servants) “a man with whitlows on his nails, or with, 
black yellow teeth, a deserter of the sacred fire” (very few 
Brahmins now keep up to sacred fire) “one omitting to do the 
five great sacraments” (same observations as above) “ a younger. 
brother married before the elder, an elder brother not married 
betore the younger, the son of a twice married woman, a 
man who has lost one eye, one who teaches the Veda for 
wages and one who gives wages for such a teacher, a man with 
elephantiasis, the husband of a younger sister married before the 
elder a father instructed in the Veda by his own son, a blind man, 
one who teaches the use of arms, one who subsists by astrology, 
the husband of a twice married woman, a Brahmin unlearned i in 
holy writ, a sacrificer for the sudra, is considered unfit by many 
to officiate'as priest af a Sraddha; Surely if a man’ refuses to 
allow any of the above ‘persons to officiate at a Sraddha in his 
house, it cannot be held-that that’ person is libelled or slandered 

in his character in-respect of his caste.‘ cae 
”  Ishould like on the question of plaintiff's claim for damages 
to’ quote ʻa ‘few further passages from the judgment a 

Mr. Justice Chandavarkar in Nattu v. Keshawji 1:— 
“In the second place, so far as the plaintiffs claim for 


337 


‘damages on account of loss of reputation, they have not proved 





1, (1902) I. L. R. 26 B. 174 at 191.- | 


» 
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that their reputation has suffered or that. they-have sustained any 
- damages on that account. ` -Their own. evideace and the-evidence 
they. have led proves that about twenty. oftheir caste people still 
hold social‘intercourse with “them, and all hat has occurred’ is 
that the other members of the caste do: not invite them to 
. dinner or give‘them water. ‘Assuming-that heir reputation has 
sufféred' by reason of their-exclusion from tne social privileges 
by a majority of the caste, thére ‘is-nothing to show that -they 
have‘sustained any’ damage’ beyond the los of some: dinners, 
or how, ‘if. they have suffered in reputation, . the damages are to 
be estimated. In fact, no specific issue was raised in the lower 
Court, nor was. any evidence led on the poini On this ground 
therefore, the claim for damages.must fai.” In the présent 
case also it is clear that even if the plaintiff Las -associated : with 
‘Brahmins who had partaken: meals’ ‘at a widow marriage,‘ he is 
still in very’ good company’.and ‘there’ are very influential and 
good men in: Kurnool.who: ate remaining inthe Brahmin caste 
notwithstanding their encouragement of the widow. remarriagé 
movement by dining :at :such remarriages. ‘and there Is ‘ro 
evidence worth the name that he-has sustamed any damages. 
Three witnesses have been examined for the plaintiff: including 
the plaintiff himself... Even his -own statements do “not proye 
that he has sustained any:damages -while nzither of the dther 
two witnesses gave evidence that any: Peai dange has- been 
sustained by: the -plaintiff.». $ i i 


Ko might “be permitted’ to Statė that a persi like the plaintit 
who i is himself a social reformer shotild not né too sensitive on 
account óf itb 'beitig stated that he is a reformer no. tonly i in the 
matter of allowing Vedoktha ceremonies to Konattiés performing 
such ceremonies in Komatty house. ‘but also ir considering that, 
remarriage of widows is ‘not prohibited by’ the sastra. It is even 
difficult to'state in these changing tithes whether it’ is ‘defamatory 
at all to call 4 person "a ‘social’ reformér ór as one’ support- 
ing reform. Unless words arë used tegatdinga person which impute 
that that person | is no - “longer a member of “his. caste, courts 


ought not ‘to’ encourage’ “suits for! libel or ’ defamation merely’ 


because ‘somé of his (plaintifPs,) ‘casternen or aven a majority of 
his’ castemen ‘state ~that they“ will ‘not’ associate with him in 
meals or ceremonies ori the ground. that Ke hols: zeformed ‘views: 
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or has done actions which the extreme. orthodox party disapprove: 
of or that he has associated with reformers provided these. latter 
have not been excommunicated. > In the result, I agree that-the 
second appeal and, the: memorandum of objections ia be 
dismissed with costs. Oe ee 
Hannay, J :—The sisi sued. for damages. for a 
claiming Rs 50 as the amount of damages. | In the court ofthe 


“ District Munsif he succeeded in getting a decree for :Rs. 20.. On 


appeal to the District Court, however in respect of the amount 
disallowed, the plaintiff’s suit was s dismissed. . The pore now. 
appeals. , 

The parties belong to „Kurnool. The plaintiff is a Paroki 
Brahmin who appears, to have settled at:that. place about 5 . 
years before suit. The defendant. is a, Komatti., The plaintiff - 
appears to have gained the respect of the Komatti community - 
since he settled at Kurnool for, the evidence shows that although 
he is not himself a family purohit of the Vaisya community 
there, he is allowed to officiate jointly with the family 


_ purohits of Komatties during family ceremonies and on one 


occasion he was selected by the Vaisya community to represent 
them at an assembly when the Vedoktha rights of Vaisyas came 
up for discussion (see Exhibit A). The defendant admits that 
the plaintiff officiated at his second marriage. This state of 
affairs continued for several years until a widow marriage was 
celebrated at Kurnool, which resultedin dissension in the 
Brahmin .community at that place, some approving of the 
marriage while others condemning it as being contrary to the 
Shastras and the recognised custom among Brahmins. Those 
who approved of the marriage appear to have testified their 
approval either by directly dining with the re-married widow or 
by dining with those who had dined with her. This act of dining 
as well as other acts indicating approval are regarded by those 
who oppose widow marriage as a sin. The defendant’ s. purohits 
Seshiah and Viriah are opposed to such marriages. The plaintiff, 
though he does not admit, he isin favour of widow marriages, 
says‘he is willing to dine with persons who are in favour of them. 
There can be little doubt that the plaintiffs attitude in that 
matter has given ground for the view that he supports the party 
in favour of widow marriage. It is found as a fact, however, 
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that the plaintiffs didnot go so far to take meals at the widow 
Marriage at Kurnool. 

It was after this marriage, that the incident occurred which, 
has given. rise.to .this-suit. It appears that on the 27th Nov. 
191l a ceremony called Aradkana was to take place at the 
defendant’s house. Aradhana eppears to be equivalent to an 
annual ceremony among:Brahmans. The lower courts find that 
` the defendant invited the plaintif to attend at his house and to 
bring 4 or 5 other Brahmans with him in order to assist at the 
ceremony. The plaintiff as plaintiffs witness No. 1 states that 
the defendant asked him to bring the other Brahmans because he 
feared that his own family purokits might refuse to perform the 
ceremony along with the plaintiff. However that may be, when 
the plaintiff and the other Brahmans arrived at the defendant’s 
house, it is found by the lower courts taat Defendant turned 
them away, saying, in effect that as they had messed and taken 
-part in other things during widow marriages, his purohits Seshiah 
and Viriah refused to attend, if they were present—what the’ exact 
words used were has not been found br either of the lower 
Courts, but 1 take it that thê above; (which is ‘reproduction from 
the plaint ) contains the substance of what the defendant said. 
When the Lower ‘Appellate Court sent back the case for findings 
upon certain’ points the plaint-ff, who was then examined, as 
defendant’s witness No. 2 stated that the words used. were. “As 
you have taken meals at a widow marriage, our purohits Seshiah 
and, Viriah refuse to come, so, you are not fit. Hence go away 
The words ‘ ‘so you are not fit” do not dppearin the" plaint -or 
in the original deposition mad= by the plaintiff as- plaintiff's 
witness No. 1. These words are plainly an after thought on the 
part. of the plaintiffand as the lower Ccurts do not find“ that 
the defendant used any such words they must be la ‘out tof 
“ consideration. 
The question is whether the defendant can be said im these 
circumstances to have slandered the plaintiff. For the-plaintiff’s 
reliance i is placed upon the cases of Queen v. Sankara 1, Ven- 
katachalapathi v. Subbaroyudu 2 Coopoosamy Chetti v. Dorai- 
sami Chetti 8. In the first case it t was held by Sir T. Muthusami 


—— 
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Aiyar that widow remarriage is contrary to the usage ‘and 
‘custom of Brahmans and other regenerate classes in this 
Presidency and the case further shows-that a person who 
attended atand advocated a widow marriage was then liable 
‘or ‘excommunication at the hands of the spiritual head of 
his caste, ‘notwithstanding that the legislature had legalised 
widow ` marriages, by “Act XV of 1856. In the case the con- 
tinuance of the general usage in a particular temple was held ` 
to be’ sufficient ground for excluding a Brahman, who had 
married a widow; from’ entering the temple. As regards the case 
in Coopoosami Chetty v. Dorasami Chetty 1 reliance is placed on 
the observation at 69; “words which are intended to bring about 
disastrous consequences resulting from loss of caste such as de- 
privation of religious and social communion, by imputing 
unworthiness to any person to continue a member of his caste are 
prima facie defamatory and give rise to a cause of action. They 
certainly lower him in the estimation of his own caste and other 


. castes.” 
zH 4 Fel . 


thas “The. decision of this case seems to me to turn upon the 
question whether at the present time attending- or advocating 
widow marriages necessarily involves liability to excommunication 
and:whether the defendant intended by his allegation to impute 
that the plaintiff avas an qutcaste or had lost caste status. The 
cases cited for the plaintiff no doubt shew that in 1883 attendance 
ata widow marriage, resulted in excommunication and that in 1890 
in a particular institution a person who had married a widow was 
on that subjected to disability in that they had lost caste status in 
respect "of that institution. ‘There is however nothing in. the 
evidence in the present case to show that the act attributed to the 
plaintiff, even if true, would in present conditions have renderéd 
him liable to be-outcasted or otherwise caused him to lose his caste 
„statys. _The plaintif no doubt says he has lost hundreds ‘of 
„rupees through the defendant's accusation but he does not prove: 
‘a single specific instanee,in which he has lost anything and he 
‘alics his damages at Rs. 50. He admits he has not been excom- 
 municated. “It seems to me therefore that the Lower Appellate 
Court‘is right in holding that the defendant had not libelled the 
ee ee 


1. (1909) LER. 98 M. 67. 
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plaintiff inasmuch as he has not called him an outcaste and is 
not proved to have said anything which necessarily implies that 
he was an outcaste or had lost caste status. The case of Coopoo- 
samt Chetty v. Dorasami Chetty 1 is, if enything, against the 
plaintiff, because the words there used “ Priyaschitham must be 
performed as Coopoosami Chetti attended the Karmanthiram” 
were held not to imply that Coopoosami CLetti was an outcaste 
and that therefore there was no cause of acton (See Coopoosami 
Chetti v. Doraisami Chetti 1). On the who, I think the Lower 
Appellate Court was right in taking the -iew that the words 
complained of in this case meant nothing more than that the 
defendant desired no longer to associate with the plaintiff or 
utilize his services on the ground that he was a sympathizer 
with the party in favour of widow marriage I would, therefore, 
dismiss this second appeal with costs. The order of the Lower 
Appellate Court refusing defendant his costs seems to me to be 
right and I would therefore also dismiss zhe memorandum of 
objections with costs. 


IN THE HIGH COURT OF ]JUDICATURE AT MADRAS. 


Present :—Mr. Justice Oldfield and Mr. Justice Tyabji. 


Srinivasa Ranga Rao Pantulu, dppellant™ (Petitioner 
by the Official Assignee, in. M. P. No. 2118 
High Court. of 1912 on the file of 

vo. the High Court). 

Raja Kumara Venkata Perumal Respondent— 

Raju Bahadur, Varu, minor Respondent-in Do. 


Rajah of Karvetnagar, Guar- 
dian Mr. W. A. Varadachariar. 


Rules of Practice, appellate side—Rule T5 —Zivil miscellaneous appeal— 
Admission Court—Power of—Dismissal for default Ly—Application for restoration 
—Dismissal of—Letters Patent Appeal—Correctn.ss of original order— Whether 
open—Pendency of application good ground for excrming delay in filing appeal. 

Where a Civil miscellaneous appeal is posted before the Admission Court under 
Rule 75 of the appellate side Rules of Practice and tae appellant fails to appear the 
only order that can be made is to post it before a Bench for disposal but where 
instead, the learned Judge before whom the case c.me on dismissed it for default 
and when subsequently an application was put in for restoration that petition also 
was dismissed on the ground that no sufficient cause was shown for the party not 
appearing. l 


* L.P. Appeal No. 16 of 1918. 24th November 1914, 
1. (1909) T. L.R. 58 M 67. 


10 


Venkayya 


Y » 
Venkata- 
ramiah. 





Hannay, J. 


Srinivasa 
Ranga Rao 
Pantulu 

i v. 
Raja Kumara 
Venkata 
Perumal Raju 


Srinivasa 
Runga Rao 
Pantulu 
v. 

Raja Kumara 
Venkata 
Perumal Raju 





Oldfield, J, 


68 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


Held on Letters Patent appeal against the latter order. 
Per Oldfield J :—That the only question open on the appeal was as to the 


correctness of the learned judge’s order as to the cause for non-appearance and not 
of the original order dismissing the appeal, 


But held by Tyabji J:—That the whole case was open and that the appellate 


Bench could make the order which in the first instance should have been made by: 
the learned Judge. 


Per curiam :—The pendency of.the application for restoration would be a good 
ground for excusing the delay in filing an appeal against the original order. 


Appeal under clause 15 of the Letters Patent against the 
Judgment of the Honourable Mr. Justice Sankaran Nair in C.M, 
P. No. 2118 of 1912 to direct the re-admission to the file of the 
High Court A.A.O. No. 107 of 1912 preferred against the order 
of the District Court of North Arcot, dated the 4th day of 1911 
in C. M. P. No. 148 of 1911 in E. P. No. 132 of 1905. 

T. Narasimha Iyengar for Appellant. 

L. A. Govindaraghava Aiyar for Respondent. 


“The Court delivered the following 
Judgments : Oldfield, J. :—I have had the advantage of reading 


the judgment which my learned brother is about to deliver and I 


agree with him that the learned Judge’s dismissal of the appeal 
cannot be supported on its merits and that the order he should 
have passed under R. 75 of the Appellate Side Rules ‘was to 


. direct the posting of the appeal before a Bench of two Judges 


for disposal or orders under O. 41, R. 18 of the Code of Civil 
Procedure. 

But when the learned Judge took the mistaken course of 
himself dismissing the appeal, the appellant did not at once 
appeal against that dismissal and obtain the decision of a Bench 
under the Letters Patent, but chose. instead to apply under O. 
41, R.19. Then the learned Judge could consider only whether 
it was proved that the appellant was prevented by sufficient 
cause from making the necessary deposit, and, as he did not 
find sufficient cause established, he could only dismiss the 
application. We also, dealing with an appeal against his order, 
are in my opinion confined to the grounds of decision open to 
him, and have no jurisdiction to consider others. On these 
grounds the Letters Patent appeal is unsustainable. 


We ought not In my opinion in this case to treat an appeal 
from one order passed on one date, ‘as we are asked to do, as 


hd 
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from another order passed onan earlier-date, on the ground 
either that the appellant’s mistake is merely formal or is pardo- 
nable. .For it is not a matter of form to consider a ground of 
appeal, which is inadmissible in the appeal actually preferred or 
to deprive the respondent of the valuable advantage he has 
obtained in consequence of the appellant’s failure to appeal 
against the earlier order in time’ The question whether the 
appellant’s mistake is pardonable can be considered with 
‘reference to S. 14 or any other provision of the Limitation Act, 

when an appeal against the earlier order i filed.. It would be 
premature to deal with it at present. 


In my opinion this appeal should be dismissed with costs. 


Tyabji, J.:—On the 8th of August 1912 C. M. A. No. 107 
of 1912 out of which the present Letters Patent Appeal arises 
was posted under Rule 75 of the High Court (Appellate Juris- 
diction) for the orders of the Admission Court presided over by 
Sankaran Nair, J. On the case being called on, no one appeared, 
The learned Judge then passed the order that eine Civil Miscella- 
neous Appeal be dismissed. 


Subsequently on 6th September 1912 a’ petition (C. M. P. 
No. 2118 of 1912) was filed praying that the Civil Miscella- 


neous Appeal so dismissed for non-appearance should be 
readmitted on the file and disposed of “in the usual course 


under O. 41, R. 19." This petition came on for hearing before 


the same learned Judge on 6th December 1912 who dismissed 
it saying that no reason was alleged for re-admission ‘of the 
Civil Miscellaneous Appeal. 


It is argued before us thaz under Rale 75 the learned Judge 
had no power to pass the order.dismissing the Civil Miscella- 
neous Appeal but that he could only -have directed (in the 
words of the rule) that the appeal be pasted before a Bench of 
‘two Judges for disposal or orders. under O. -41, R. 18; and 
that we ought in this Letters Patent Appeal to vary the order 
passed by the learned Judge so as to make ‘it conform with the 
rule. 

The respondent objects that the serine: M. P. No, 2118 
- of 1912 was misconceived, purporting as it did to be under O., 
41, R. 19 of the Civil Procedure Code, That rule'it is argued 
is applicable only to the three cases mentioned in it, and that it 
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has consequently no application to the dismissal of Civil 


` “Miscellaneous Appeal No. 1079 of 1912 on the 8th August 1912. 


It is. argued that the only course open to the appellant was. 


to have filed a Letters Patent Appeal immediately from the 


order of August 1912 and not to have made any intermediate 
application for the re-admission of the appeal. The result of the. 
misconceived petition for re-admission is stated to be that the. 
short period of limitation allowed by Rule 48 of the High Court 
(Appellate Side) is in this manner violated, and that the Letters:- 
Patent Appeal is thus sought’ to be filedon 2nd January 1913 
from an order that should have been appealed against within 30 
days of’ 8th August 1912. | | 
This objection may be considered under two heads, In the 


first place it is urged that the present appeal purports to be from | 


the order rejecting the petition to re-admit the appeal that it 
should have been from the first order dismissing the appeal for 
want of appearance. This isa matter at best merely of form. 
It has not prejudiced the respondent, certainly not prevented 
the whole of his case being presented in exactly the same 
manner as if the appeal had been from the earlier order. The: 
arguments adduced to us on behalf of the respondent included 
all the arguments he had to urge in support of the first order. 
Besides I confess I am by no means clear that there was any 


*error in assuming that the appeal should be from the last order 


made by the learned Judge who was seized of the matter, 
especially as the final order was a restoration of the earlier ; and 
in each case the learned Judgedid not purport to pass an inter- 
locutory order but dismissed the appeal; being evidently under 
the impression that he was proceeding under O. XLI, R. 17. 
The learned Judge having wrongly assumed the proceeding to be 
under O. XLI, R. 17, it was his error, it seems to me that 
attracted O. XLI; R. 19 and allowed of an application’ for 
restoration, The form of the learned Judge’s order made an 
application under O. XLI, R. 19 open to the appellant. 
Taking advantage of this opportunity the appellant applied for 
restoration, and as the learned vakil informs us he also drew the. 
attention of the Admission Court to the incorrectness of the order | 
even accepting the correctness of the facts found by it. Therefore 
the proper course for the learned Judge sitting in the Admission 
Court, was, it seems to me, to have rectified the error in the ` 
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record, though he might not have been willing to hear the 
application or to change his opinion on the merits of the 
application for extension of time. On this ground it-seems to 
me that a Court hearing an appeal from the latter order of the 
learned Judge might do that which the leerned Judge himself 
might have done, and alter his first order to the. extent of 
bringing it into confirmity with Rule 75; in appeal we might deal 
with the correctness of the order of December 1912 as it stands 
and are not restricted to aconsideration of the question whether 
any order at all should have been made without giving to the 
appellant an opportunity to be heard. We may ‘consider the 
question whether assuming that the learned Judge was right in 
refusing to hear the appellant’s reasons for extension of 
time, he was right in passing the order without hearing the 
appellant.’ The order passed ori the 6th: December 1912 must it 
seems. to be taken to have incorporated into itself the earlier order 
of August 1912, and in appeal we ought to consider the 
correctness of the whole order subject to a question of limitation 
with which I shall deal immediately. If this had been a Letters 
Patent Appeal from the order dismissing the appeal in the first 
instance without any application for restoration it might have been 
reasonably though I do not say successfully urged that there was 
an easier remedy available to the appellant which he ought to 
have first exhausted. Even if for the purposes of this part of 
the argument, it is assumed that the application was misconceived, 
under Rule 48 (1) of the High Court Rules, Appellate side, it seems 
to me that the pendency of the petition for restoration would 
be good cause for granting further time. Iam certainly not 
prenared to say that the petition for restoration in the present 
case would not fall within the principle laid down in S. 14 of the 
Limitation Act. There remain two other arguments by which 
the respondent seems to support the orde dismissing the appeal. 
These are based on the interpretation of Rule 75. It is argued 
that the learned Judge had power to dismiss the appeal on the 8th 
August 1912 because Rule 75 applies only on the appellant 
or his pleader “ failing ” to satisfy the Court that there was just 
and reasonable excuse, and that there cannot be “ failure” when 
there is no appearance at all. It is enough to state this 
argument. It is not. necessary to refute it, The second 
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argument is that the rule says that the Court “ may” direct 
that appeals be posted before a Banch and that this cannot be 
construed as having the effect of ‘shall direct”. 

So far the argument may be accepted. But the result of this 
interpretation is alleged to be that the Court had the power also 
to dismiss the appeal. This- result does not follow. The rule 
expressly lays down the more limited power of the Court to have’ 
the appeal posted for disposal or orders, and this must imply that, 
the Court has-not any wider- powers which are not expressed,: 
viz., the power of itself dismissing the appeal. 

-Shortly stated, it seems to me that the learned Judge had 
no power-to dismiss the appeal, and that the form of the order 
entitled the appellant to applv to the learned Judge by petition. 
for restoring the appeal; but even if he was -not entitled, he has 
not lost his remedy by Lettets Patent Appeal; and that for the 
purposes of this appeal'it is reasonable to construe the order of 
the 6th December 1912 as incorporating the earlier order, so. 
‘that when the. correctness of the latter order is considered the 
earlier order may also be referred to as part of the latter, and be. 
- varied if necessary. 

In my opinion chavs the auly order that can be made 
in this Letters Patent Appealis the order that the learned Judge 
“should have made on the 8th August 1912 and the 6th December 
"1912 4. é., that the appeal be posted before a Bench of two peer 
for disposal or orders under O. 41, R. 18. 

Oldfield and Tyabji, JJ :—In the reste the SAET Patent 
Appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. _ Justice Sankaran Nair and Mr.” Justice 
Spencer: ; 


Kakerla Chukkamma : ... Appellant*™ (Plaintif). 
V. i 
Kakerla Punnamma, and another. ; .Respondents (Defendants). 
ir Hindu Law—Adoption—With the consent of sapindas—Senior widow—Pre- 
ferential right to adopt—Adoption by jumior without consulting —Dhwalidity of. 


o Where'a man dies leaving-séveral widows, the preferential right to adopt with 
the consent of ‘Sapindas’ vests with tha senior among them and an adoption 


"+A. No, 182 of 1919. * 12th November 1914. 
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made by the junior widow without the consent of the señor widow, without evén | 


; consulting her, is invalid. 

Appeal from the decree of the Court of the Temporary Sut 
ordinate Judge, Masulipatam in O. S. No. 32 of 1909. 

V. Ramadoss for Appellant. 

T. Ramachandra Rao for Respondent 

The Court delivered the, following 

Judgment :—The plaintiff, the senior widow of Kakarla 
Lakshmipati sued for a declaration that the alleged adoption of 
the 2nd defendant made by the lst defendant the junior widow, 
is neither true nor valid, as it was made without her consent. 
The defence is that it is true and valid. The Subordinate Judge 
has found that the plaintiff was not consulted by the 1st defend- 
ant about the adoption and that she was not present at it, but 


that as it was made with the consent of the majority of the sapin- 


das it 15 valid. 


In appeal 1t 15 argued that an adoption made without the 
consent of the senior widow (the plaintiff) cnd without even con- 


sulting her is not valid in law. There is no Madras decision 


directly in point. In Narayanaswami ~. Mangammal 1, the 


learned Judges held that the omission by the senior widow to 
consult her co-widow, though no doubt improper, would not be 
sufficient reason for holding the adoption made by her to be in- 
valid, because a junior widow, isbound zs a matter of duty, to 
give her consent. In Bombay it has beem held that where there 
are several widows the elder has a right to adopt even without 


the consent of the junior widow, (See Fukma Bai v. Radha 
Bai) 2, but that the junior widow cannot adopt without the con-’ 


sent of the elder (Sée Padajirdo v. Ramrao) ®‘excépt in certain 
Circumstancés to which it is unnecéssary to refer. This view has 
been accepted by the Calcutta High Cour- (See Ranjit Lal Kar- 
makar v. Bijoy Krishna Karmakar) +. West and Buhler are 
the only text writers cited before us who deal with this question. 
They say that in the case of a difference cf opinion between the 


widows “the elder has the superior right; andthe younger can-- 


. not, it would séem, adopt without her serior’s authority, except 
in case of irregularity, on the senior’s pert causing interference 


- 
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by the-caste.” “Then the opinions of the Sastris to the same 


effect are quoted. But it has been urged before us that the law 
is different in Madras because, in‘Bombay an adoption may be 


- made by a widow without the consent of the sapindas of her’ 


husband. 


Now, when several widows inherit jointly, the senior widow, 
in the case of an ordinary co-parceneérship, has a preferential right 
to the management of the joint property on behalf of all the 
widows unless by consent or decree the joint estate is converted 
ito an 'estate in severalty. Ifthe property is impartible she is 
entitled to hold it subject to the rights of the others for mainten- 
ance. An adoption by the junior widow will thus have the effect 
of depriving her of the impartible property or the possession of 
the co-parcenary property. In Madras the law relating to the. 
senior widow’s right of management was laid downin the Tanjore 
case 1, The learned Judges refer to the following statement of 
the lawin Strange’s Eindu Law, page 137, at page 435. 


'* When a man has left more widows than one and no son - 


-by any, she who first married being the one who is considered to 


have been married from a sense of duty, succeeds the others, 
inheriting in their turn, as they survive, being entitled, in the 
meantime to be maintained by the first.” 


Has she got the same preferential right in the performance of 
religious duties? In Colebrooke’s Digest of Hindu Law,. Book IV, 
Chapter, 1. Sloka 51, it is said that the first is the wife married 
from a-sense of duty, and it is she “ whom acts of duty concern” 
which the commentator states, means “ who officiates in acts of 
religion: and so forth.” A sloka of Yagnavalkya is quoted as 
showing that if there are several wives of the same class, acts of 
religion are lawfully, performed “by no other than the eldest’ 
Cl. 48 and 49 and the commentator Vignaneswara is cited as 
saying that in such a case the husband shall not employ another 


„in business relating to religious duties and that the first married 


one must be preferred in all matters relating to acts of religion, 
even though, according to Vishnu there may be, younger wives 
who are dearer to him. Certain exceptions are referred to in 
Sloka.50. It will be observed that this is: the very ground on 





1, (1864) 3M. H.G. R. 434. 
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which her preferential right to manage the property left by the- Kakerla 
deceased husband is recognised by Strange in the passage cited ee 
above and extracted in the Judgment in The Tanjore Case 1, 5 agan ` 
A fortiori her preferential right to perform acts of religion should be = 
recognised, and it is not denied that adoption is an act of religion. 
The decisions of the Bombay and Calcutta High Courts are based 
on sound principles and we are of opinion, therefore, that the 
plaintiff has got a preferential right to make the adoption and so 
long as the preferential right exists in the plaintiff, the 1st 
defendant has no right to adopt. The consent of the sapindas 
will not in the circumstances, give her arcght to adopt and the 
adoption is therefore invalid. 


We accordingly reverse the decree of -he Lower Court and 
declare that the adoption of the 2nd defencant by the 1st defen- 
dant is not valid, and that the 3rd defendant is not, therefore, _ 
the adopted son of the deceased Kakarla Laxshmipati. The plain- 
tiff is entitled to her costs from the defendants in both courts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Seshagiri Aiyar. 
Vaddadi Jagannatha Bhupathi Deo Appellant® in S. A. 


Garu Nos. 356 to 365 
Y. | (Defendants) 
Padala Appalaswamy and others ... Respondents 
(Plaintiffs). Jaganath 
Madras Estates Land Act, 8. 52 proviso—Application of—Only where opera. Bhupathi 
tion of ee patta for over one year—Sankramana mamouw—Payment of—Rent Deo. 
—Ss. 5, 42—Madras Local Boards Act, K. 73--Procision for higher benefits—Net Ko tal 
legal. swamy. 


The proviso to section 52 of the Madras Betates Land Act applies only when the 
previous patta has been in operation for more years than one. 

A clause in the patta that the tenant should deliver at the lipids of the 
landlord the Sankramana mamool of 8 seers of Ghee, cne cartload òf fuel, 1 cartload 
of dry hay : jaggery and a cock on which ‘landcess was not calculated and which 
was a fixed amount and did not vary with the extent of the holding could not be 
regarded as a clause for the payment of rent and therfore cculd not be upheld. 

Clauses in the patta giving the landlord right tc recover a larger share of the 
Landcess than is allowed by 8. 78 of the Local Board’s Acs or conferring on him 
higher privileges than those conferred by Ss. b, 42 of the Estates Land Act are 
illegal and cannot stand. 


* §. A. Nos. 356 to 365 of 1918. Qnd March 1914. 
1. (1868) 3 M. H. C., R. 424. 
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Appeal from ths decree of the District Court. of Vizagapatam 
in A. S. Nos. 942 and 874, 943 and 872, 944 and 875, 945 and 


873, 946 and 871, preferred against the decree of the Court of 


the Sub-Collector of Narasapatam in S. A. Nos. 19, 17, 20, 18 
and 16 of 1910. 

B. Narasimheswara Sarma for Appellant. 

`- B. Narasimha Rao for Respondent. 

The Court delivered’ the following 

Judgments :—Sadasiva Aiyar, J.:—The defendant is the 


‘appellant in these 10 Second Appeals Nos. 356 to 365 of 1913. 


These second appeals have arisen out of five suits brought by 
five tenants against their common landlord the defendant. As 
there were five appeals by the plaintiff and five appeals by the 


defendant in the lower appellate Court ‘presented against the 


decisions of the Sub-Collector in the five suits, ten second 


‘appeals have been preferred to us against the 10 decrees 


passed by the lower appellate Court. The suits were brought 
by the tenants to have the terms of the patta for fasli 


1319 ascertained and. for- directing the defendant to tender 


proper pattahs for that fasli. The suits have been decreed ° in 


‘favoar of the plaintiffs by the lower appellate Court after making 


certain moditications in the terms of the cadapas tendered to the 


plaintiff by the defendant’s officials in fasli 1319 and which terms 


the defendant ‘insisted on pa accepting without any 
modification. or omission. 


Coming to the grounds in the memorandum of eer that is, 


those grounds which were argued before us, I think that we can- 


not interfere with the findings of fact by the lower appellate 
Court on the question whether the plaintiffs accepted with - full 
knowledge the pattahs tendered to them by the defendant in fasli 
1319, and ‘on the cuestion whether the plaintiffs did execute 


‘muchilikas with full knowledge and consent in favour of the 
defendant. for the same fasli. -The next point argued was 


that though the plaintiffs brought their suits in order to. obtain 
pattahs for fasli 1319, the pattahs, with the terms decreed 
by the lower appellate Court cannot legally come into force 


for the fasli1319 itself. In support of this argument, clause 


3 of S. 52 of the Madras Estates Land Act is relied upon, 
or rather, the proviso at the end of that clause. That proviso 
relates to a case where a pattah or muchilika has continued to 


PART III. | THE MADRAS LAW JOURNAL REPORTS. Na 


be in force for more revenue years than one, and the proviso 
enacts that in that case “no fresh pattah >r muchilika for the 


same holding: shall take effect until the commencement of the ' 


revenue year next succeeding that in which such fresh pattah is 
decreed.” In order therefore to attract the terms of this proviso 
it is necessary for the defendant to show that any pattah has 
continued: to be in-force for-more revenue years than one. It is 
argued that the pattah tendered and accepzed in fasli 1318; or it 
may be even fasli 1317, was such a patteh. But so far as the 
pattah .for fasli 1317 is concerned, it must have been tendered 
under the old Act; and I am of opinion thst that pattah tendered 
for that particular fasli did not continue in force beyond that 
fasli because under the old Act of 1865 a gattah tendered for one 
fasli did not continue in force beyond that fasli. It.is only 
under the first sentence of clause 3 of S. 52 of the new Act that 
a pattah accepted for a single revenue year continues to remain 
in force till a fresh pattah is accepted or decreed. It, however, 
reliance is placed on the facts that a pattah was accepted for 
fasli 1318 after the new Act came int force, and that that 
‘pattah would continue in force till a fresk pattah is decreed for a 
subsequent fasli the reply is that the first sentence in clause 3 
to S. 52 itself says that a pattah for a revenue year shall remain 
in force only until the commencement bf the revenue’ year for 
which a fresh pattah is decreed. As these suits were brought 
for fresh pattahs to.be decreed for fasli 1319 and as they were 
decreed for that fasli, the pattah for fasi 1318 even under the 
rule enacted in clause 3 remained in force only until the 
commencement of the revenue year for which the fresh pattah 


was decreed, i.e. until the commencement of fasli 1319, and ` 


hence it was in force for only one year and had not continued 
in force for more revenue years then one. Accordingly the 
proviso at the end of clause 3 of S 52 is not applicable to 
the facts of these cases. Then the cther contentions of the 
appellants related to the terms of certa-n clauses of the Cadapa 
tendered by the defendant for fasli 1319, which terms have been 
disallowed by the decrees of the lower appellate Court. The 
first clause of the Cadapa provided zhat. the tenant shall pay 
the land-cess at Re. 0-1-0 per Rupee to the defendant’s officials, 
though under S. 73 of the Local Board’s Act the defendant can 
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claim only half of the land=cess from the tenant. It was argued 
that though the clause provides for the payment of the whole 


' land-cess as land-cess by the tenant, we must presume that half of 


that land-cess was really made payable by the tenant as rent and 
that for the convenience of both the landlord and the tenant, that 


‘portion of the rent which is equivalent in amount to half the land- 


cess was made payable asif it was half of the landcessitself. No 


- foundation has been laid in the evidence for making such an 


extraordinary presumption and, I must repel this contention. 
Then it is said that clause 4 of the cadapa was wrongly dis- 
allowed by the lower appellate Court. That clause provides 
that cist on the land shall be the first charge on the produce of 
the land. If that clause merely intended to give a charge to the 
landlord to the same extent as is given by section 5, clause 1 of 
the Madras Estates Land Act, then the clause is superfluous. 
But if that clause is intended to give the landlord a higher 
charge, say, acharge upon the produce of the land, even after 
the produce had passed into the possession of a purchaser from 
the tenant, then it isa charge which is unreasonable and the 
lower Court acted in my opinion, rightly in refusing to give 
such an extended charge to the landlord. ‘The next contention’ 
relates to clause 5. That again makes some provision in 
favour of the landlord which is also provided for by section 
42, clause 1 (a) of the Estates Land Act. If the landlord 
(defendant) was intended to‘obtain the same benefit under this 
clause 5, ashe is given by section 51 of the Estates Land Act, 
then clause .5 is superfluous. . If he wants some more extended 
benefit (the extension to be of a vague and undetermined 
‘character as I understand clause 5), then the lower appellate 
Court was justified in refusing to give him such a larger 
privilege. The last contention relates to clause 10 of the 
Cadapa,. That clause isto the effect that the tenant shall 
deliver at the house of the landlord the Senkramanam mamool, 
namely, 3 seers of ghee, and one cartload of fuel, 1 cartload of 
dry hay, Jaggery and one cock., It is argued that this is part 
of the rent. I am unable to accept this contention. It is a 
clause which comes at the very end the. penultimate 9th clause 
evidently being intended to be the last clause appropriate toa. 


PART II. | THE MADRAS LAW JOURNAL REPORTS. 79 


muchilika as such. Inthe case in Krishna Chandra Sen v. 
Sushila Soondary Dassee 1 it was held that where there was 
a stipulation for payment of Rs. 4 in lieu of certain quantities of 
jack fruit, bamboos and fish and where rhat stipulation was 
contained in aclause perfectly distinct from that containing 
the payment of rent, which was payable in instalments (in 
this case) also the rent was payable in instalments), that the 
provision for such a payment was not a provision for payment 
of rent but for payment of presents. Further on comparing 
all the 5 different Cadapas in these appeals, it will be 
seen that while the rent varies, this Sunkramanam mamool 
payable by each tenant is exactly the same. This also indicates 
that Sankramanam mamool is not part of the rent as it does not 
vary with the extent of the holding or the amount of the proper 
rent payable. It has also been pointed out by the lower appel- 
late Court that the land-cess which is calculated at the rate of 
one anna in the rupee on theamount of the rent is not calculated 
upon the value of these Sankramanam memool presents. Hence 
I am clear that these payments are no part of the rent. But 
then it is argued that even if it is not part of the rent, it is a 
sum which has been lawfully payable under the contract between 
the land-lord andthe tenant before tne new Act came into 
force, and that such a payment has not bzen rendered unlawful 
by any provision contained in the New Act. I am not quite 
sure that even under the old Act, the »romise to make these 
presents was a lawful contract which could be legally enforced. 
I think that even as the agreement to make such presents does 
not come under the definition of a contract which requires consi- 
deration to support it (for however long such payments might 
have been made by the tenant out of respect to the landlord), it 
was not a legally enforceable payment even when the old Act was 
in force. Even if for argument’s sake it be assumed that it was 
an énforceable agreement under the old Act, it seems to me, that 
S. 143 of the present Act debars the land-lord from exacting 
from his tenants “under any name or eny pretence anything in 
addition to the rent lawfully payable’. AsI have found that 
this is not rent, it cannot be recovered by the land-lord even if 
it is something other than the rent which is lafwully payable 
under the provisions of the new Act. 
1. (1899) I. L. R. 26 O. 611. 


Jaganatha 
Bhupathi 
Deo 


v. 
Appala- 
swamy. 





Sadasiva 
Alyar, J. 


, Jaganatha 
Bhupathi 
Deo 


v. 
Appala- 
swamy. 

Seshagiri 
Aiyar, J. 


80 TRE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


In the result I would dismiss all these 10 second appeals 


“with one set of costs in each of the 5 pairs of connected appeals. 


Seshagiri Aiyar, J:—I entirely agree ; I wish toadd a few 
words only with reference to two of the points argued before us. 
Reading clauses 2 and 3 of S, 52 of the Estates Land Act, it 
seems clear to me that the object of the legislature was where 
there has been a consolidated contract for more thana year, that 
there should be no sudden change in the relationship of the parties, 
and that there should be a year of grace before the new conditions 
come into force. In this case, the only year for which pattah was 
tendered, was fasli 1318 after the Act came into force. This is 
not a case where under clause 2 there had been a contract for more 
than one revenue year and therefore the: proviso to clause 3 of 
S. 52 has no application ; and the District Judge was right in his 
conclusion. As regards clause 10 in the pattah Mr. Sarma 
has'strenously argued that the items mentioned therein were 
lawfully recoverable by the Mokhasadar under the old Act; and 
as the Mokhasa is ina hilly. tract these payments entered in 
clause 10 must be taken-to have been part of the rent which 
was stipulated between the tenant and the Mokhasadar, and as 
such, it-is claimable as rent. Mr. Sarma concedes that unless 
he-can bring these payments under the designation of “ rent 
lawfully payable” mentioned in S. 143 his argument must 
fail. In the first place, the fact that he himself never paid to 
the Government road cess calculated upon this amount is 
against his claiming this amount as rent. Nor does he levy 
from the tenant the local-cess under S. 73 of the Madras Local 


- Boards Act on these items. Therefore it is clear that these 


items have never been regarded as rent. I think that these 
payments originated in..a mamool to grant supplies to the 


: Mokhasadar or his officials who came to inspect the holding each “ 


year ; they have continued to be paid voluntarily by the tenant 
to the Mokhasadar. As pointed out by the learned Chief 
Justice-and Sir T. Muthuswami Aiyar J. in Subramaniam Chetti 
and another v. The Prince of Arcot 1 payments of this nature 
cannot be regarded as rent; if they are not rent, S. 143 isa 
complete bar and the plaintiff is not entitled to recover them. 

I therefore concur in holding that the second appeals should 
be dimissed with costs. ' l l 

1. (1880) I. L. R. 2 M. 146. 


+ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Mr. Justice Kumaraswami Sastri. 

Rajah Kumara Venkata Perumal Abpeliant® in all the 
Raju Deva Maharajulungaru minor appeals. (Defen- 
by guardian W.' A. Varadachariar. dant in all suits.) 


D. 


Ramudu and others . v wie Respondent m Second ` 


` ~ Appeal No. 1058 of 
1913 (Plaintiff). 


Madras Estates Land Act, S. 18, cl. (8)--Improvements Gt tenant's expense before 
Act—Payment of higher rent for crops raised with the aid cf—Payment for 60 years 
-~Contract—Oonsideration—Inference of—Coniract before Act—Retrospective oper- 
ation of —Sadelwar dnd Madiri Kasavu—zent, not illegal cess. l 


Held : Per Napier and Kumaraswami Sastri, JJ, (Sadasiva Aiyar, J. contra) 
S. 18, cl. 8, of the Estates Land Act doesnot entitle the tenant to claim exemption 
from liability to pay a higher rate of reut for crops raised with the help of improve- 
ynents effected at his sole expense befor2 the Act came inta force when there has 
been a contract before the Act for the payment of such enhanced rate. 


Per Kumaraswamy Sastri, J.—(Sadasiva Aiyar, J. contra). The words ‘ con- 
tract to the contrary’’ in the section refer only to contracts made after the passing 
of the Act and sec. 18, cl. 8 has no retrospective operation in cases where the rent 


claimed is payable under a contract which would have been legally enforceable | 


under the Rent Recovery Act or any other law in force at the time of the passing 
of the Estates Land Act. ; : 

Per Sadasiva Aiyar J.—Sadelwar ond Madiri Kasavu form part of the rent 
and are not additional illegal cesses. 


Per Sadasiva Aiyar and Napier, JJ—~Where there has Sean payment for aie 
60 years of a Higher rate of rent for crops raised with improvements effected by the 
tenant at his sole-expense the Court ought to infer a contract supported by lawful 
consideration for the payment of such rent, Arumugam Chesty v. Raja Jagavecra 
Ettappa (1) followed. ; 
Second Appeals against the decrees of ‘the District Court 
of North Arcot in, Appeal Suits Nos. 429, 430, 431, 432, 433, 
434, 435, 436, 437, 438, 439, 440, 441, 442, 443, 444, 445, 454, 
494, and 495, of 1912, preferred against the decrees of the Court 
of the Revenue Divisional Officer of Clandragiri in Suits Nos. 
1210. 1211, 1213, 1214, 1215, 1216, 1217, 1218, 1219, 1221, 
1222, 1223, 1224, 1225, 1226, 1227, 1228, 1212, 1209, and 1220, 
of 1912, 


* 9S. A. Nos. 1058 to 1077 of 1913. 30th October 1914. 
1. (1905) LL.B. 28 M, 444 s.c. 15 M.L.J. 999, 
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These Second Appeals and the Memoranda of Objections 
in all except in S. A No. 1067 of 13 came on for hearing in the 
first instance before (Sadasiva Aiyar and Napier, JJ.) . 

L. A, Venkataraghava Iyer for Appellant. 

S. T. Srinivasa Gopalachari for Respondents. 

The Court delivered the following 

Judgments” :—Sadasiva Aiyar, J :—The appellant is the 
minor Rajah of Karvetnagar. He was the defendant in the 
twenty suits out of which these twenty Second Appeals have 
arisen, The suits were brought under S.55 of the Madras 
Estates Land Act by several tenants in the Estate, who are the 
plaintiffs in the suits for obtaining pattahs for Fasli 1321. The 
Kevenue Divisional Officer of Chandragiri Division, in whose 
Court the suits were brought, passed a decree directing the 
defendant to grant pattahs containing certain terms which that 
officer found to be proper and legal. The learned District Judge 
on appeal modified the decrees of the Court of first instance in 
one important respect and confirmed the decrees in other respects. 
In nineteen of the twenty Second Appeals before us, the tenants 
(the plaintiffs) have filed Memoranda of Objections as regards 
the points decided against them, In the appeals by the minor 


. Rajah, the questions for decision are :— 


(a) Whether the appellate Court’s finding that the wells on 
the lands of the tenants weré sunk at their own expense is 
correct ? 

(6) Whether the Zemindar is entitled to charge rent on dry 
lands on which garden crops are raised with the aid of the water 
in such wells at the higher rate claimable for lands classed as 
wet, that is, a rate higher than is charged per gunta on dry lands 
cultivated with dry crops without the aid of well water. 

As regards the question (a) I do not see sufficient reason ’ 
not to accept the concurrent findings of the lower Courts that 
the wells were excavated, at the sole expense of the tenants. 
Though the direct evidence is not very satisfactory, the lower 
courts were justified in finding the wells to have been dug at the 
tenants’ sole expense having-regard to all the circumstances and 
especially seeing that the defendant in his written statement did 


‘not deny that the plaintiffs dug the wells but merely said that 


it was not at their sole expense that the wells were dug. 
* -80th September 1914, 
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. The answer to question (b) depéncs upon the answers 
made to the following subsidiary questions :— 


(b1) Whether under the law before rhe Estates Land Act 
came into force the condition in the patiah to pay the higher 
wet assessment for garden crops raised an dry lands with the 
aid of the tenants’ well water was a lawfully enforceable term ? 

(62) Whether after the enactment œ S. 13, cl. (3) of the 
Estates Land Act sucha term in the pattah would be valid? 


(63) Whether S. 13, cl. (3) applies to a case where the 
improvement at his sole expense relied on by the tenant was 
effected before the Madras Estates Land Act came into foree. 

In Arumugam Chetti v. Raja Jagazeera Rama Venkates- 
wara Ettappa, 1 Mr. Justice Subrahmanya Aiyar held that a 
custom to pay enhanced rent for lands improved by the 
improvements effected by a tenant at hisown cost is illegal as 
opposéd to the provisions of the:Rent Recovery Act, that it made 
no difference whether the tenant constructed the well (at his 
own cost) prior to or after the passing of the Act-of 1865, that 
iri either case, a higher rent cannot be claimed by the landlord 
and that payment for a number of years =f the enhanced rent may 
‘be evidence of an agreementto pay at that rate; but that 


it will not be binding as a contrač unless supported ‘by | 


consideration- The learned Judge =ft open the question 
whether if payments at the higher reats had continued to be 
made for a great many years, so as~o make it unfair to the 
landlord on-account of -such-lapse of tme to be compelled to 
. prove the existence of some consideration when the payment 
commenced, whether under those .cccumstances, the Court 
should not presume a lawful origin for the payment at the, higher 
rate on the analogy of the lost grant principle availed of to 
support long possession and enjoyment: In that particular case 
in Arimugam Chetty.v..Raja.Jagaveerc Venkateswara Ettappa 1 
. the learned Judge found that in that swt and the connected suits, 
the payment at the higher rate had begur only from between-1 and 
18 years before the date of the suits ard that hence , the passing 
of consideration for the’ agreement to pay at oe higher rate 
cannot be presumed. 


- 1, (1905)-I. L. R. 28 M. 144s. œ 15 M. L.J. 292, 
12 | 
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In the case now before us, the payments at the higher rate . 
had gone on from about 1846 for more than 60 years and I think 
that consideration for the agreement to pay atthe higher rate 
can be presumed in these cases. If so, under clause (1), S 


Il of the Rent Recovery -Act of 1865, all contracts for rent 


between the landlord and the tenant should be enforced and I 
would answer the question (b1) in the affirmative. 


As regards the question (b2), S. 13, clause (3) of the. 
Estates Land Act begins with the words “ Notwithstanding any 
usage or contract to the contrary ” and hence under, the new 
law even a contract (that is an agreement supported by conside- 
ration) to pay at the higher rate for lands improved’at the sole 
expense of the tenants cannot avail the landlord. 


We have lastly the question (b3) whether the tenant can 
claim the greater protection given by the Estates Land Act in 
cases where the improvements had been effected before the 
passing of the Act. | 


I am free to admit that I have found it very difficult to arrive 
at a satisfactory answer to this last question. Section 13 of the 
Madras Estates Land Act contains three clauses. .Under the 
first clause, neither the ryot nor the landlord can prevent the 


other party from making an improvement to the holding. 


Under the second clause, the ryot has ordinarily the ‘prior right 
to make the improvement, but the landlord has the prior right 
if the improvement affects not only the holding of the ryot 
who wishes to make it but also the holding of another ryot. 
Then the third clause says “a ryot shall not, by reason of making 
an improvement at-his sole expense, become liable to pay a l 
higher. rate of rent on account of any increase of production as a 
consequence of such improvement”. Under the first two 
clauses, it may be fairly argued that the Legislature has enacted 
those provisions in respect of improvements contemplated to be 
made by the land-holder or the ryot after the .passing of the 
Act as it is almost useless for the Legislature to legislate about 
their respective rights to make the improvements which had 
already been made. Pursuing the same argument, it might be 
centendcd that the third clause about the ryot not being liable 


“to pay a higher rate of rent on account of improvements effected 
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at his sole expense also contemplates the raising of rent in 
future in respect of improvements to be madein future. After 
the best consideration which I was able <o give, however, to 
these three clauses, I have come to the conclusion that the 3rd 
clause is intended to give a right to the tenant to claim 
exemption from payment of enhanced reni from the date the 
Act came into force even in cases where the improvements had 
been effected by him before the Act came into force. Clauses 
l and 2 of S. 13, in my opinion, merely declared the law 
which existed even prior to the passing of this Act. Sir 
S. Subrahmanya Aiyar, J. says at pages 450 end 451 in Arumugam 
Chetti v. Raja Jagaveera Venkateswaran Ettappa 1 “It is 
impossible to understand’why the landlord’s permission for the 
sinking of the well was necessary.” “And even supposing 
that a custom supporting the averment can be shown, such 
custom must be held to be bad, if not for its unreasonableness, 
at least on account of its utter inconsistency with the policy 
of the proviso to S. 11 of the Rent Recovery Act which 
expressly admits the tenants’ unqualified rght to make improve- 
ments free from any liability to mak2 any payment to the 
land-holder in respect of the .benefit accruing therefrom. ” 
ee “Itis scarcely necessary ‘ta add that the tenant’s 
right to relinquish the whole or any part of his holding 
in no way detracts from the tenant's right to make such 
an improvement as the sinking of a well during the subsistence 
of the tenancy.” If then clauses 1 ane 2 do not create new 
rights as regards the making of improvements, it is unnecessary 
to hold that clause 3 contemplates only the effect of future 
improvements on the right of the tenant to claim exemption 
from enhancement of rent. If Sir S. Sabramanya Atyar’s view 
in Arumugam Chetti v. Raja Jagaveera Venkateswara Ettappa 1 
that whether the wells were constructed before or after the 
passing of the Act VIII of. 1865, no additional rent can be 
claimed unless there was a contract, is correct law, it seems to 
me that clause 3 of S. 13 was intended only to further 
benefit the tenant, that is, further than even Sir S. Subrahmanya 
Aiyar’s dictum by taking away the restriction imposed by the 
old Rent Recovery Act that if there was a contract to pay the 


1. (1905) I. L. R. 28 M. 444 s. c. 15 M. L. J. 292. 
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higher rate (as opposed’ to an agreement without considera- 
tion), the tenant ought to pay the higher rate.: In other words,! 


it seems to me that the opening words of S. 13° clause 3; 


‘‘Notwithstariding any contract :or- usage to the contrary ”- 
were specifically intended to favour the tenant even further than: 
the old law and not ‘to take away the right already vested in. 
him under Sir S. Subrahmanya Aiyar’s decision . to. claim 
exemption. whether the improvements -were made before. 
or'after the passing of the Act. VIII of 1865, that is, it 
was not intended to take away his right to claim exemption 
from enhancement in some caseson the mere ground’ that the. 
improvements had been effected before the Estates Land Act. 
In The Maharajah of Venkatagiri v: Sheik Mohideen, 1 it was 

held that the tenant was not liable to pay. enhanced rent when 

he had improved his holding by digging a well at his own cost,’ 
It appears from the facts of that case that the wells were dug in. 
that case and the connected cases by the tenants or.their ances- 

tors before the Estates Land Act came into force. That 

decision, however, is not a direct authority on the question 

whether S. 13 clause 3 affected the improvements made 

before the Act came into force and it can only be said that the 
appellant’s learned vakil in that case did not put forward any 
argument that section 13 clause 3 would not affect the landlord’s 

right to enhance where the improvements had been made before 

the Act came into force. 


» It is, no doubt, hard’ upon the landlord that where he had 
been obtaining the enhanced rent on account of a contract from 


‘long before-the Act came into force it should be held that 


notwithstanding that contract he should lose ‘his right to the 
enhanced rent owing to the passing of the Act. But the Estates 
Land Act does favour the tenant notwithstanding “ contracts to | 
the contrary ” and whether the contracts were made before the 


: passing of the Act or after it in numerous other respects (see 


S, 187, clauses (1) (a) to.(g} and S. 188). When rights under 
contracts entered into before the’ passing of the Act are 
not intended to be taken away but only rights under contracts 
made after the passing of the Act, apt words are used to so con- 
serve the rights created under prior contracts.(see S. 12), 





1. (1914). I.L. W 592. 
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I am, therefore, of opinion that after the passing of the Act the 
landlord cannot claim enhanced rent on account of the enhanced 
out-turn of the crops due to the improvements made by the ryot 
whether the improvements were made before or after the passing 
of the Act and whether or not there was a contract to the con- 
trary and whether such contract was made before or after the 
passing of.the Act. 


In. the result, I would dismiss the appeals preferred by the 
landlord but under the circumstances withcut costs. 


Coming to the memoranda af objections by the tenants, the 
questions raised by them are 


(a) that the lower Appellate Court ought to have allowed 
only the lowest manavari dry rates, that is, Rs. 15-12-0 
per 100 guntas and not the higher dry rate of Rs. 26-4-0 
per 100 guntas,, 


(b) that the District Judg= erred in holding that the land- 
holder was entitled to charge for second crop raised 
with the aid of improvements by the ryot, 


(c) that the District Judge ought to kave held that Sadelwar 
and Madiri Kasuvu are illegal cesses not payable by the 
ryot. 


As regards contention (a), as the landholder is entitled to 
charge for the best dry crop that can be grown on a dry land 
there is no force in the contention. | 


As regards contention (b), I would follow the decision in 
Maharajah of Venkatagiri v. Sheik Mohideen t and hold that 
the landlord is not entitled to increase the annual assessment by 
the addition of a second dry crep assessment. 


On the contention (c), I am prepared to follow the deci- 
sion in Second Appeal No. 57 of 1896 ard to hold that Sadelwar 
and Madiri Kasavu form part of the rent of the lands and are not 
additional illegal cesses. In the result, the lower Court’s decrees 
‘will be modified by disallowing the direction to enter second crop 
assessments in the pattahs. There will be no order as to costs in 
these memoranda of objections. 


1. (1914) I. L, W. 592. 
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Napier, J.:—I regret that I am unable to concur in the 
conclusion arrived at by ‘my learned brother. I accept with — 
some hesitation the finding that the wells were excavated at the 
sole expense of the. tenants, though it is a little difficult to see on 
what evidence this finding is arrived at: and I agree with him in 
applying the decision in Arumugam Chetti v. Raja Jagaveera 
Rama Venkateswara Ettappa, 1 to the facts of this case .that 
consideration for the agreement to pay a higher rate should be 
presumed in the circumstances of this‘case. 1 differ from him, 
however, on the construction of clause (3) of S. 13 of the 
Estates Land Act. I cannat apply the words “shall-not, by 
reason of making an improvement............ become liable” to 
anything but improvements after the Act, in view of the fact that 
the rest of the section obviously applies to improvements after 
the Act. It is clear that the rate of rent was lawfully payable at 
the date of this Act and I cannot hold that this clause was ` 
intended to tear up contracts lawfully made and give a claim for 
a reduction by reason of words forbidding the imposition of a 
higher rate. In my opinion, S. 28 applies and the rent.. 
payable, at the time being lawfully payable, it should be presumed 
to be fair and equitable until the contrary is proved. I would 
therefore allow these appeals. | 

By the Court :— 

” Under section 98 of the Code of Civil Procedure, we refer 
to a third Judge for decision the guestion of law on which we 
differ, namely, whether section 13, clause (3) of the Estates Land 
Act enables the tenant to claim exemption from liability to pay a 
higher rate of rent for crops raised with the help of improvements 
made at the tenant’s sole expense where the improvements had 
been effected before the Act came into force and where there had 
been a contract entered into between the landlord and the tenant 
before the passing of the Act for the payment of such enhanced 
rent. . l 
[These second appeals and the Memoranda of objections 
came on for hearing under, section 98 of the Code of Civil 


Procedure, before Kumaraswami Sastry J. | 
L. A. Govindaraghava Iyer and L. A. Venkataraghava 


Iyer for Appellant. 


S. T. Sreenivasa Gepalachariar for Respondent. 
1. (1905) I.L. R. 28 M. 444 s. c. 15 M, L, J. 292. 
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The Court expressed the following 

Opinion :—Kumarasami Sastri, J.—The question for deci- 
sion is whether S. 13, clause 3 of the Estares Land Act enables 
the tenant to claim exemption from liability to pay a higher rate 
of rent for crops raised with the help of improvements made at 
the tenant’s sole expense where the improvements had been 
effected before the Act came into force and where there had been 


a contract entered into between the land:ord and the tenant’ 


before the passing of the Act for the payment of such enhanced 
rent. 

The facts found by the learned Judges are :— 

(1) That the rent claimed by the Zamindar has been paid 
by the tenants for over 60 years, 

(2) that there was a valid contract to pay the rent Cona 
was legally enforceable under the provisions of the Rent 
Recovery Act, 

(3) that the improvements in respec. of which the enhanc- 
ed rent had been paid ever since 1346 were effected by 
the tenants. Mr. Justice Sadasiva Ayar was of opinion 
that in spite of these facts the landlord was not entitled to sue 
tor the rent at the rate paid ever since 1846 as section 13, clause 
3 of the Estates Land Act was retrospective and prevented the 
landlord from claiming higher rent in consequence of improve- 
ments effected by the tenants even though such improvements 
have been effected before the passing oz the Act and the rent 
claimed was legally recoverable under the Rent Recovery Act. Mr. 
Justice Napier .took the opposite view and held that the section 
only applied to improvements made after the passing of the Act. 

The question resolves itself into whether section 13, clause 
3 has retrospective operation. There is nothing in the wording 
of the section to indicate that the legisla-ure intended it to be 
‘retrospective. Clause 3 runs as follows :—‘‘ Notwithstanding 
any usage or contract to the contrary a rvot shall not by reason 
of making an improvement at his sole expense become liable to 
pay a higher rate of rent on account of any increase of production 
or of any change in the nature of the cropxaised as a consequence 
of such improvement.” 

It would require very strong grounds for holding that the 
legislature intended to disturb vested rights which landlords 
had under valid and enforceable contracts. It is no doubt true 
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that the Madras Estatés Land Act was’ intended in a large 
measure to benefit tenants, but that is no ground for construing ` 
the Act on the hypothesis that in every case ‘tenants were to 
have all the rights and landlords "were only to be subject to all 
the liabilities incident to the ownership and possession of 
property. 

The principles guiding the interpretation of a statute where 


‘retrospective effect is sought to be given to a provision: so asto 


defeat vested rightshave been clearly laid down in several decisions. 
In Reid v. Reid 1, Bowen L. J. observed as follows: “The 
particular rule of construction which has been referred to, 
but which is valuable only when the words of an Act of Parlia- 
ment are not plain, is embodied in the well-known trite maxim 
Omnis nova constitutio futuris formam imponere debet nonprae- 
teritis—that is, that except in special cases the new law ought to 
be construed so as to interfere as little as possible with vested 
rights. It seems to me that even in construing an Act which is 
to a certain extent retrospective, and in construing a section 
which is to a certain extent retrospective, we ought nevertheless 
to bear in mind that maxim as, applicable whenever we reach the 
line at which the words of the section cease to be plain, That 
is a necessary and logical corollary.of the general proposition 
that you ought not to give a larger retrospective power to a 


section, even in an Act which is to some extent intended to be 


retrospective, than you can plainly see the Legislature meant:” 
The same rule has been’expressed by Lindley L. J. in. Lauri v. 
Renad 2 where he observes as follows:—‘‘It is a fundamental 
rule of English law that no statute shall be construed so as to 
have a retrospective operation unless its language is such as 
plainly to require such a construction ; and the same rule involves 
another and subordinate rule to the effect that a statute is not to 
be construed so as to have a greater retrospective operation than ` 
its language renders necessary.” “The samé view was taken by 
him in Mohamed Abussamad v. Kurban Husain 8 where their 
Lordships of the Privy Council held that “it was not in accordance 
with sound principles of interpreting statutes to give them a 
retrospective effect.” ; 


1. (1886) L. R. 81 Ch. D. 402 at 408. : 2, (1892) 8 Ch. 402. - 
8, (1903) L. R. 811. A. 30. . 
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In Ramakrishna Chetty v. Subbaraza Aiyar 4, was held 
that the Estates Land Act had no retrospective operation so as 
to affect the period of limitation in respect of contracts falling 
under Article 116 of the Limitation Act. 


; The result of the decisions has been well summarised by 
Crates in his work on Statute Law, where Le observes (page 322) 
.“ and perhaps no rule of construction is more firmly established 
than this—-that a retrospective operation is not to be given to a 
statute so as to impair an existing right or obligation otherwise 
than as regards matter of procedure, unless that effect cannot be 
avoided without doing violence to the langnage of the enactment. 
If the enactment is expressed in language which is fairly capable of 
either interpretation, it should be construed as prospective only.” 
As observed by Maxwell the rules laid down in Lauri v. Renad 2, 
keid v. Reid 3, West v. Gwynne +, have ssecial operation “where 
the ‘enactment would prejudicially affect vested rights or the 
legal character of past transactions or impair contracts. ” 


Section 6, clause (c) of the General Clauses Act and section 
8, clause (d) of the Madras Act “I of 189lalso provide that the 
repeal of an Act shall not affect any rights accrued under the 
enactment repealed. 


Applying these well-known rules to the construction 
to S. 13 of the Estates Land Act, t seems to me that a 
retrospective operation cannot be given to clause 3 of the section. 
Clauses 1 and 2 to the section can only refer to improvements to 
be effected in future and if the legislature intended clause 3 to be 
retrospective it would have given some mdication of such: inten- 
tion. On the contrary the use of the worcs “ shall not by reason 
of making an improvement become liaHe” indicate that only 
future improvements are intended. 


It appears from other sections of tre Act that where the 
legislature intended any provision to be retrospective it used 
words “ whether before or after the con-mencement (or passing) 
of this Act.” A reference to sections & 37, 187 and 188 makes 
this clear. 


1. (1913) 24 M.L. J. 54. 2. (892) 3 Ch. 409. 


3. (1886) 81 Ch. D. 402 at 409, 4, (911) 2. Ch,15- 
13 
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. Rajah So faras rent-is concerned S. 28 provides that in all 
aa proceedings under the Act, the rent or rate of rent for. the time 


a being lawfully payable by the ryot shall be presumed to be fair and 
equitable until the contrary is proved. Under the law as it stood 


É prior to the passing of the Estates Land Act a contract to 


gree ae pay increased rent even though improvements were made 


Oo 8 
Ramudu. 





by the tenant was legally enforceable. It was therefore 
rent “lawfully payable by the ryot ” when the Estates Land Act 
was passed and was to be presumed to be fair and equitable. It 
is difficult to see under what canons of interpretation it can be 
` held that S. 13, clause 3 should be construed as taking 
away such a right.. It isargued by the respondents’ .advocate 
that the policy of the law has always been to give to the tenant 
the benefit of improvements made by him. This may be so, 
but the law as it stood prior to the passing of the Estates Land 
Act did not prevent additional rent being legally recoverable i in 
cases where it was payable under a contract, 

I am of opinion that the words ‘contract to the contrary’ 
refer only to contracts made after the passing of the Act and that 
S. 13, clause 3 has no retrospective operation in cases where 
rent claimed was payable under a contract which would have 
been legally enforceable under the Rent Recovery Act or any 
other law in force at the time of the passing of the Estates Land 
Act. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—-Mr. Justice Ayling and Mr. Justice Tyabji. 
Gadian Chetti (died), and others ...Appellants* (Dftes. 2 and 

; 3 and L. Rs. of 3rd 
and 2nd defts.). | 


. 2. i 
Veerappa Chetti and others .. Respondents (Piff. and 
; 1st deft). 
Gadian . Evidence Act, Ss. 17, 21—Admission—Recitals of payment—Relevancy of— 
cra Representatives in anterest—Burden of proof—After evidence—Immaterial— Ack- 
ae nowledgment of receipt of consideration, as affecting—Question of fact. 


Recitals of payment contained ina mortgage are relevant as admissions not 
only against the parties making the admission but also against their represen- 


: tatives in interest. 
E S. A. No. 564 of 1911, i 8th December 191 4, 
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It is impossible to state broadly either that the m-re procf of acknowledgment 
of receipt of consideration must necessarily shift the burden of proof or must, if 


‘taken by itself, always necessarily be insufficient to shift the burden of proof. 


Whether a specific piece of evidence is enough for discharging the burden of 
_ proof is a question primarily concerned with the weigat to be given to that piece 
of evidence and is not a’ question of law. 


Where each party has adduced evidence tendirg respectively to prove and 
disprove a fact in issue, in such cases the importance G the incidence of the burden 


of proof almost entirely ‘disappears. 

Second Appeal against the decree >f the Court of the 
Subordinate Judge of Negapatam in Appeal Suit No. 933 of 
1909, preferred against the decree of the Court of the District 
Munsiff of Pattukotta in Original Suit No. 41 of 1909. 


"T. Rangachariar for Appellants. 
Dr. S. Swaminadan for Respondent. 
The Court delivered the following 


~ 


Judgment :—The only question involved in this appeal is 
whether the mortgage of the 9th August 1589 (Exhibit C in the 
case) in favour of the plaintiff is supported by consideration. 
Both the lower Courts have found that issae’ in the affirmative. 
But it has been argued before us on behalf of the appellants that 
the decisions of the lower Courts are erroneous in law. 

Mr. Rangachariar argued in the first :nstance that the lower 
Courts erred in permitting the plaintiff to Erove and rely upon the 
acknowledgment of receipt of consideratioa contained in Exhibit 
C to which document the 2nd defendant was not a party. He 
relied upon Brajeshware Peshakar v. Brdhanudde 1, Manohar 
Singh v. Sumitra Kuar 2, Ghurphekni v. Purmeshar Dayal 
Dubey 3, and Bisheswar Dayal v. Harbans Sahay t; which 
decisions, he contended, laid down that a recital of payment, 
though it may bind a party to the document containing the re- 
cital, will not be evidence against the appellant because he was 
not a party to the document. We cannot accede to this argument. 
Sections 17 and 21 of the Evidence Act Seem to us to provide 
for the point in question. An ‘acknowledgment of receipt of con- 
sideration is, under the circumstances we are considering, clearly 
such a statement as is defined as an admizsion in section 17; and 


1. (1880) I. L. R. € C. p..268, at p. 277. 8. (1907) 5 C. L. J. p. 658. ' 
2, (1895) I.L. R. 17 All. p. 428 at p. 480, 4. (1907) 60. L. J. p. 659. 
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‘section ‘21 provides that an admission so: defined is relevant and 
may be proved not only as against the person who makes it, but 
also his representative in interest. Mr. Rangachariar could not 
deny that the appellant was a representative in interest of the 
person who made the admission. We therefore think that the 
lower courts were right in permitting the acknowledgment to be 

proved as against the appellant. i | 


The next point taken was that the lower Courts erred in 
shifting the burden of showing want of consideration on to the 
second defendant after the acknowledgment of receipt of consi- 
deration contained in Exhibit C had been proved. Reliance was 
placed on Lalak Singh v. Ajudhia Prasad 1 where it is stated 


` as follows :—‘‘The burden of proof in such a case is primarily on 


the plaintiffs to establish payment of consideration, and as 
against the transferee who was no party to the bond and had no 
suficient knowledge of the circumstances under which it was 
executed, that admission is of very little value, and in our opinion 
is insufficient to shift the burden of proof on to the defendant- 
transferee.” Did the learned Judges who decided that case 
intend to lay it down as a proposition of law that the burden of 
proving consideration can in no'case be discharged and shifted 
merely by proof of the acknowledgment of receipt of consideration ? 
We are not prepared to say that they intended to do so, But if 
they did, we must with deference express dissent from that 
proposition, 


It seems to us that it is impossible to lay down in broad. 
terms as a proposition of law that, after a person on whom the 
burden of proof lies- has adduced any specific piece of evidence, 
—such as acknowledgment of the receipt of consideration—the. 
burden of proof is not shifted from him. Whether a specific 
piece of evidence is enough for discharging the burden of proof 
is a question primarily concerned with the weight to be given to 
that piece of evidence and is nota question of law. In this 
connection it may not be out of place to point out, what has 
often been pointed out before, that, where each party has adduced 
evidence tending respectively to prove.and disprove a fact in 
issue,-in -such cases the importance of the incidence of the burden 

(1912) 10 All. L. J. p. 108. 
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of proof, disappears almost entirely. See Hall v. Venkata- 
krishna 1, Mehdi Hasan Khan v. Sri Mandir Dass 2, cited in 
Kuram Krishnamachariar v. Veeranelly Kvrishnamachariar 8. 
It must seldom happen, especially in view of section 114 -of the 
Evidence Act, that the acknowledgment of payment is the only 
matter which the court can consider in coming toa conclusion 
whether or not consideration passed. Even if the proof of tbe 
recital is the only formal evidence adduced, the circumstances 
surrounding the transaction in question, the relationship of the 
parties to the suit and various other matters would affect the 
weight to be given to the acknowledgment. Hence, it may be 
that in some cases not only would proof of acknowledgment 
be sufficient to shift the ‘burden, but would be held sufficient 
to counterbalance a great deal of other evidence produced against 
‘ the contention that consideration passed, if such’ evidence 
does not favourably impress the judge before whom it is 
tendered, On the other hand, the circumstances may be such 
as to make the judge disinclined to attach any weight to the 
acknowledgment. It seems to us material in this connection to 
advert to section 3 of the Evidence Act where it is stated when 
a fact should be said to be proved, disproved, or not proved, 
respectively :— i 

“ A fact issaid to be proved when, after considering the 
matters before it, the Court either believes. it to exist, or considers 
its existence so probable that a prudent man ought, under the 
avai nan of the particular case, to ac upon the supposition 
that it exists.’ 

“ A fact is said to be disproved when, after considering the 
matters before it, the Court either believes that it does not exist, 
or considers ils non-existence so probable that a prudent 
man ought, under the circumstances of the particular case, to 
act upon the supposition that it does not exist.” 

“A fact is said not to be proved when it is neither proved 
nor disproved.” ` ; ` 

It is impossible, therefore, in our opinion, to state broadly 
either that the mere proof. of acknowledgment or receipt of 


16 Gaa L.R. 18 M. p.. 394 at p. 898... 2 (1912).17 G-WLN.p.49. 
3, (1918) 24 M.LJ. 517 s.c 18 M'L. T. 885, 
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consideration must necessarily shift the burden of proof or must, 
if taken by itself, always necessarily be insufficient to so shift 
the burden of proof. l 


The second point taken on behalf of ;the appellants was 
that, apart from the question of the burden of proof, and even 
assuming that it rested on the defendants, on the facts found by 
the learned Subordinate Judge, the irresistible legal inference 
was that no consideration had passed. 


[Their Lordships then discuss the evidence]. 

Taking all the circumstances together, it seems to us that 
the lower courts were right in proceeding on the basis that 
there was consideration for Exhibit C and in passing a decree 
on that footing. : | 

The Second Appeal will be dismissed with costs. 


—t 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Oldfield and Mr. Justice Napier. 


Gopammal l ... Appellant” 
(1st Respondent) 





v 
V. Srinivasa Iyengar and another Respondents 
(Guardian appoint- 
ed by the lower 
Court and the peti- 
tioner.) 


Guardians and Wards Act, Ss. 47, 834—Order fixing amount for maintenance 
and education of ward to ve paid by guardian of property—Amount—Hacessive 


—Appealability. 
No appeal lies from an order on a guardianship application fixing the amount 
to be paid by the guardian of the property for the maintenance and education of 


the ward. 

If the legislature with knowledge of what provisions are contained in the 
sections provides for appeals from certain seotions, it cannot be assumed that because 
it is arguable that an appeal is allowed in certain minor matters, that the legisla- 
ture intended that an appeal should lie in matters of great importance, where it is 
not specifically provided. 

Appeal from order of the District Court of Ramnad at 
Madura in Original Petition No. 437 of 1912, dated 19th 
January 1914. 


* A. A. O. No.-59 of 1914. 16th December 1914, 
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J.-L, Rozario. for Appellant. 


T, Rangachariar, C. S. Venkatachariar and P. S. Vaidhia- 
nadha Iyer for Respondent. 


The Court delivered the following 

Judgment :—Adequate reason has not been shown for 
dissent from the lower Court’s,appointment of Mr. V. Sreenivasa. 
Iyengar as the guardian of the property.of the ward. 


On the memorandum of objections taking objection to the 
amount which has been | directed to be applied for ‘the 
- maintenance, education and advancement of the ward and of 
the persons dependent on him under S, 34 of the Act, ‘a 
preliminary point is taken that the Act gives no right of appeal. 
It is clear that S. 47, under which appeals lie, does not provide 
specifically for an appeal. But: it is contended that these 
directions, although given under S. 34, are given under powers 
vested in the-Court by S. 32 of the Act: and that as orders 
under S. 32 are, by S. 47, appealable, this Court has power to 
hear this memorandum of objection. In our opinion, this 
contention is not sound. S. 47, in providing for appeals, 
specifies the sections from which an appeal shall lie in order and 
it is clear that the legislature must have examined each section 
for the purpose of deciding whether an appeal shall lie. The 
omission of S. 34 must, therefore, be intentional And we 
cannot accept the ` proposition that, where the legislature has 
specifically .omitted a certain section in providing for appeals, 
we can, by giving a wide effect to the general. words in another 
section allow such an appeal. The wordsin S. 32 are certainly 
wide. They are “the Court may, from time to time, by order, 
define, restrict or .extend the powers. of a guardian of the 
property of a ward,” and, if S..34 was not in the Act it might 
fairly be argued that an order may be mzde asto the amount 
to be applied for maintenance and education under the 
provisions of this section. But weare satisfied that where there 
is a specific section, empowering the Court to give certain direc- 
tions, we cannot look to the general words in any other section 
to find the powers. It is pointed out that under S. 47 (i) there 
is an appeal from orders and directions passed under S. 43; 
and it as argued that, those orders ‘ ‘ regulating the cénduct or 
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proceedings of a guardian” relate to very minor matters and 
yet-an appeal is allowed; and that therefore the legislature must 
have intended to allow an appeal in matters under S, 34 (e). 
The answer to that is, that that is purely a matter for the 
legislature. If the legislature, with knowledge of what provisions 
are contained in the sections, provides for appeals from certain 
sections, we cannot, because it is arguable that an appeal is 
allowed in certain ‘minor matters, ` assume that the legislature 


‘intended that an appeal should lie in matters of great importance 


where it is not specifically provided. 


Both the appeal and the memorandum of objections will be 
dismissed with costs. © The respondent’s costs in the appeal will 
be paid out of-the estate. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Jonn Edward Power Wallis Kt., Offg. Chief. 
Justice and Mr. Justice Seshagiri Atyar. 


Unde Rajah Raja Sri Raja VelugotiSri Appellant * 


Rajagopala Krishna Yachendrala (lst Defendant) 
Varu Bahadur, K. C. L E. Maharajah- of Venkatagiri 

. | The Secretary of. State for India ou Respondents 
in Council and others - (Plaintiff. and . 


Defendants Nos. È o 
and 4 to 19). 


Easements Act, 8S. T—Natural right—Riparian propriétor—Lower owner—No 
right to dam up to protect his property —Surface water—Right of upper owner to 
let into lower land—Natural str eam—Attr ibutes ia a ot ordinary 
agricultural operation. 


A lower riparian owner has no right to protect himself by erecting a dam which 
has the effect of throwing the water back on the upper owner’s land and causing 
injury to him. 

Per Wallis, C. J. Itis the natural right of the owner of the upper land that 
water naturally rising in or falling on his land and not passing in defined channels ` 


` should be allowed by the owner of adjacent lower land to run naturally thereto.’ 


The lower owner has no right to prevent the water from coming to his land though | 
his object in so doing is only to better cultivate his own land.- 

The fact that the water carries a certain amount. of saline matter which ` 
renders it injurious to crops does not take the case out of the general rule as to 
distribution of surface water. > > : 


“A. B. No. 148 of 1911. . a 19th October, 1914. ; 





- 


4 
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Per Seshagiri Aiyar, J. The attributes of a natwal stream are that it must 
have a fairly defined course, that it must move ans. that its water must be 
capable of being identified though it is not necessary that it should be confined 
within banks or that it should have a continuous flaw or that it should be of a 
particular width. 

The fact that a larger volume of water will year ater year flow during well 
known periods of the year, will not constitute the water an extraordinary flood 
against which a lower owner would be entitled to pro-ect himself by the erection 
of a dam to the detriment of the upper owner. 


Putting up a dam so as to enable a person to bette- cultivate his own land is 


not anordinary agricultural operation. 


Mahamahopadyaya Rangachariar v. The Muncipal Council of Kumba- 
konam (1) distinguished, 
Appeal from the decree of the District Court of Guntur in 
O. S. No. 25 of 1908, 
T. R. Ramachandra Aiyar and 8. Sebramania Aiyar for 
Appellant. 
The Government Pleader (Nugent Grant) for Respondent. 


The Court delivered the following 


Judgments: The Offg. Chief Justice —The plaintiffis the 
Secretary of State, the lst defendant the Rajah of. Venkatagiri, 
and the other defendants are ryots of the village of Vasapalli- 
padu in the Guntur District. The sui is brought for the 
removal of a bund or dam placed by the defendant across 
what is. alleged by the plaintiff to be a natural stream of salt 
water known as the Nallavagu which has the effect of throwing 
back the saline waters of the stream on to the lands of the 
Government village of Allur and sending it into the Irrigation 
tanks of the village to the injury of the wet crops raised with 
the tank water. The District Judge has given the plaintiff a 
decree and the Ist defendant appeals. The bund in question 
was put up first in 1896, and was removel by the orders of the 
Divisional Officer at the end of 1897. kt was again put up in 
1904, and after some correspondence this suit was instituted for 
its removal in 1908. The main defence put forward was that 
the Nallavagu was not a stream flowing in a defined course at 
this point. Witnesses were examined znd cross-examined at 
very great length to prove this, and a very lengthy argument 
based on their evidence was addressec to us by the learned 
Vakil for the appellant who on the other hand passed very lightly 
over the documentary evidence for the -welve years preceding 

1. (1906) I. L,R. 29 M. 689s. c. 1€M. L. J. 582, 
14 
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the filing of the suit. This is not surprising, because a reference 
to the correspondence which passed and to the statements which 
were taken from both sides during that period shows that this 
contention was raised for the first time in the 1st defendant’s 
written statement, and that till then no one had ever doubted 


‘that it was a natural stream. 


The upper reaches of the Nallavagu admittedly form a 
natural stream, though like other streams in this part of the 
country it only flows during the North-East monsoon, from 
October to December, and for a short time after heavy showers 
at other periods of the year. Some three or four miles higher up 
than the suit bund the stream bifurcates, one branch taking a 
north-easterly course .and finding its way into the Buckingham , 
Canal which flows parallel with the coast, while the branch now 
in question admittedly flows in an easterly or south easterly 
direction down to a point above two miles distant from the 
place where the bund was erected, and then, according to the 
defendants, ceases to flow in a defined channel and spreads over 
the surface of the country, whereas, according to the plaintiff, it 
pursues its course to the site of the búnd and, before the bund 
was ‘erected,’ flowed southward, . through the wet lands of the 
defendant’s Vasapallipad village and ultimately found its way in- 
to the Buckingham Canal further South. 

Below the point C in the plan Exhibit I (a), where the 
defendants say the Na-lavagu ceases to flow in a defined channel, 
the water is admittedly confined on the right bank and does not 
overflow to the South over the Vasapallipad lands until it reaches 
the site of the bund. If it spread out at all it must therefore 
have been to the North, and if there was:‘nothing on the North to 
contain it, it must obviously have spread over the country until 
it was absorbed and very little water could have found its way 
to the bund site. On the other hand, if as appears to have been 
the casé, the natural configuration of the country to the North 
was such that saline water admittedly flowing down the vagu to 
the point C was subsequently directed to the bund site whence 
it owed down through the defendant’s lands, this would appear 
to be sufficient to satisfy, the definition of a natural stream in the 
explanation to S. 7 of the Easements Act, viz., “a stream flowing 
by the operation of nature only: and ina natural and known 
course.” J confess that it appears to me very largely a case’ of 
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res ipsa locquitur seeing that admittedly- the saline watérs brought 
down by the vagu found their way to the site of bund and then 
before its erection flowed down into the wet lands -of ‘the 
defendants. 

How long this state of things had existed is not perhaps 
very material. It may be that the other branch became silted 
up and that in consequence a larger volume of water passed down 
the branch in.question than had formerly beén the case. The 
fact that the northern branch is clearly marked in the survey 
map of 1862 while the other is not, makes this probable. There 
are near the point of bifurcation the remains of a bund which is 
said to have been erected about 1872 and to have fallen into 
ruins or been dismantled about 1879. This bund no doubt 
had the effect of sending most of the water down the north 
east branch. According to the earliest statement of the Allur 
ryots in 1896, it was removed or allowed to fall into disrepair 
because the ryots on the north east branch objected that ‘it 
caused their lands to be flooded. This again is not im- 
probable, as in the correspondence which passed prior to suit. 
There is a letter of the Ist defendant Exhibit J. in which it is 
stated that the erection of a similar bund would have that effect. 
Whatever the origin of the south-east branch of the Nallavagu, 
it seems perfectly clear that in the rainy reason it was flowing 
in a natural stream at the site of the suit bund in 1896 when the 
bund was first erected and for many years previously. The 
statement Exhibit N. taken by P. W. 4 from the Vasapallipad 
ryots on 14th August 1896 in answer to the complaint of the 
Allur ryots shows that there was then no question of its not 
being a natural stream. They say they were present when the 
officer inspected the bund and the course taken by the Nallavagu 
and describe the Nallavagu as flowing south of the bund through 
their wet lands forming nattus, or grass-grown hollows. Exhibit 
L. 2 is the report of the officer and Ex. L. 15 the plan submit- 
ted by him in which the course of the vagu is clearly shown 
both above and below the bund. The subsequent petition of 
the Vasapallipad ryots Exhibit L. 5 dated 25th September 1896 
denied that they had “newly erected a burd to the said Nalla- 
vagu.” Similar statements by them are to be found in L. 10 


dated 6th January 1897. L. 13 dated 6th August 1897 isan order 
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for the removal of the bund. The bund was removed on 26th 
September 1897 Ex. O. Exhibit 2 dated 10th.October 1897 is a 
complaint of the Allur ryots that the bund was bein gre-erected. 
The order for the removal of the bund was set aside as irregular. 
on 9th December 1897, J. 7, and nothing more is heard of it 
until Ex. L. 16 dated 22nd September 1904 which is a complaint 
of its having been recently re-erected. L. 17 is the Revenue Ins- 
pector’s report and L. 18 the plan he prepared at the time. 
Exhibit R. of 14th November 1904 is the reply by the Ist defend- 


ant to the letter written to him by the Sub-Collector of Ongole 


complaining of the erection ‘of the bund to divert the course ‘of 
Nallavagu, In his reply the Ist defendant refers to the damage 
done “by the Nallavagu stream” to the wet lands of the Vasavalli- 
pad village which are below the suit bund-Exhibit Ia is a plan 
prepared shortly after on 20th November 1904 by the Assistant 
Engineer. - The defence relies very much on this plan because 
it shows the water as spreading out at the point C about two 
miles above the bund, but this plan which was made in the -` 
middle of the north-east monscon shows the state of things 
then existing consequent on the erection of the bund which, as 
the Executive Engineer says in his evidence, had the effect of 


. throwing back the waters of the vagu, raising their level to a 


considerable distance higher up the stream and making them over- 
flow the dry lands on the north. The same observation applies 
to the evidence of Mr. Pogson the Architect and Surveyor called 
by the defendants as their 1st witness. He visited the place during ' 
the rainy season immediately before the trial, and observed the 
state of things caused by the bund during heavy rain, a state of 
things which would have been very different if the bund had not 
been there. In my opinion the admission made by the defend- 
ant in the correspondence, the plans prepared in 1896 and 1904, | 
and the admitted fasts of the case all show conclusively that the 


-Nallavagu flowed in a natural stream at the place where the suit 


bund was erected, and I think this is also the effect of the oral 
evidence which I do not propose to examine in detail. If this be 
so the erection of the suit bund was admittedly an infringement 
of the natural rights of the plaintiff as declared in S. 7 illustration 
(b) of the Easements Act that the water of the natural stream ' 
passing through the lands of his Allur village in a defined natural 
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channel should be allowed to How witnin his limits without 
material alteration in quantity or direction. Even if there was no 
natural stream flowing ina defined natural channel through the 
plaintiffs lands adjoining the site of the brund, which was erected 
just over the border line in the Ist.defendant’s lands, I do not 
think this would make any difference; because I think the bund 
would equally be an infringement of the plaintiffs natural right 
as the owner of the upper land that water naturally rising in or 
falling on such land and not passing in defined channels should be 
allowed by the owner of adjacentlowerland to run naturally 
thereto. The defendants say that, if there is no natural stream, 
they are not bound to allow the water to run down on to their 
land and -quote Mahamahopadayaya Rangachariar v. The 
Mumcipal Council of Kumbakonam 1. The decision proceeded 
on an alleged conflict between the natural right recognised 
in illustration (a) to section 7 of every owner of land in 
a town to build on such land subject to any Municipal 
law for the.time being in force, end the natural right 
defined in illustration (1) of every owner of upper land 
against the owner of adjacent lower land in respect of water 
naturally running in or falling on such iand and not flowing in 
‘defined channels. Illustration (a) does not apply to the present 
case, and the question decided in that case does not arise here, 
but the defendants rely on an observation of Subramania Aiyar J. 
at p. 546 that the right mentioned in ilustration (1) is “a right 
only in the sense that the passage of water from the higher to 
the lower close gives no right of action to the owner of the 
latter, that being but the result of the operation of the laws of 
nature.” Idon’t think this passage should be taken apart from 
its context. As a general proposition it appears to be unsupport- 
ed by authority and with great respect Iam unable to accept 
it. To say, as the defendants do, that, while the plaintiff as 
owner of the upper land in the open country has a natural right 
that water naturally running in or falling on his land and 
not flowing in defined channels should be allowed by the owner 
of adjacent lower land to run naturally thereto, the latter has 
a right to erect just over the border ofhis land a barrier which 
has the effect of throwing back the water back upon the land of 


—— 
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1. (1906) I. L. R. 29 M. 539 s.c. 16 M.LJ, 589, 
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the upper owner appears tome to be in direct contradiction to 
the language of the section, as well as to the law on which the 
section is founded. In Ménzies v. The Earl of Breadalbane t, the 
Lord Chancellor:cited with approval the following passage from 
the Digest (39 Digest 3. C. 1.) “ Opus quod quis facit ut aquam 
excluderet, quoe exundante palude in agrun ejus refluers solet, 
si ea palus aqua pluvia ampliatur, eaque aqua repulsa eo opera 
agri vicini no-ceat, aquoe pluvioe actione cogetur tollere,” that 
is to say, the action aguoe pluvioe or of rain water will lie 
against a land owner for the removal of a work erected by 
him to keep water off his land which naturally overflows 


“on to it from a marsh, when in time of heavy rain the water 


forced back by the work so constructed does damage to the lands 
of the adjoining owner. To the same effect are the decisions 
Broder v, Saillard 2 and Hurdman v. North Eastern Railway 
Co. 3 which was approved in Whalley v. Lancashire and York- 
shire Railway Co. 4. The present seems to be one of the class 
of cases referred to by Brett M.R. in that case at p. 136. Where 
your property is subject to the defect that, unless you can pre- 
vent the injury which the ordinary course of nature will bring 
upon it by transferring it to your neighbour’s property, your 
property must suffer as the natural consequence of its position... 
In such a case, as pointed out by the master of the Rolls, an 
owner who to cure the defect to his own property were to turn 
the water onto his neighhour’s land would be liable to an 
injunction and damages. I do not think that this can be said 
to be the case of an extraordinary peril coming on the defendant’s 
lands, because the evidence is that for at least more than thirty 


‘years before the suit and possibly very much longer these saline 


waters have found their way in times of heavy rain to the 
site of the suit bund and flowed on to the defendants lands. 
No authority has been cited to us to show that the fact that 
natural water carries a certain amount of saline matter in solution - 
which renders it injurious to crops in any way takes it out of 
the law governing the distribution of natural surface water, and 
I think that cases such as Rea v. Commissioners of Sewers for 
Pagham and Nield v. London and North Western RatlwayCo, 6 

1, (1828) 8Bligh. N. S. 414 at 420. s.o. 4 E. B. 1887, 2. (1876) 2 Ch. D. 692, 


8. (1878) 8 C.P.D. 168. 4. (1884) 18 Q. B, D. 181. 
5. (1828) 8 B and.C 856 s.c. 108 E.R. 1075. 6. (1875) L. R. 10 Ex. 4. 
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have no application to the present case. The Government 
pleader does not suggest the award of damages and the decree 
will be modified accordingly. Otherwise in my opinion the 


appeal fails and must be dismissed with costs. The defendants 


will be restrained from diverting or obstructing the course of the 
south eastern branch of the Nallavagu stream at the site of the 
suit bund ‘or elsewhere so as to prevent the same from flowing 
in its natural course past the site of the said bund, and they will 
be directed to remove so much of the scit bund or any other 
work as may wholly or partially divert or interfere with the flow 
of the south-eastern branch of the Nallavagu stream in its natural 
course. 


Seshagiri Atyar, J i= Die suit is by the Secretary of State for 
India for the removal of a bund erected by the 1st defendant, the 
Rajah of Venkatagiri and his tenants across astream known as 
the Nallavagu. Both parties admit that this stream originates 
in the Ongole Taluq and that up to A, (1 shall refer to plan 1 a, 
as it was filed for the defendant and as its acctracy as represen- 
ting the state of affairs as it existed at the time of its prepara- 
tion in 1904 was not questioned by the plaintiff) it has a defined 
course. The Ist defendant contends that from A, it proceeds in a 
north westerly direction as a well defined stream, and that it is 
not a stream in its passage in the south easterly direction from A. 
It is common ground that there is a bifurcation at this point. 
It was finally admitted by the defendants that from A to C in the 
south westerly course, Nallavagu has all. the requisites of a 
running stream ; they allege that beyond ©,-it diffuses itself over 
a large area; It is not denied that despite this diffusion, the 
water of Nallavagu finds its way through depressions into a 
marsh and that ultimately its waters empty themselves into the 
Buckingham Canal. The defendants state that from A. to C, 
the distance is a mile and a quarter and from C to the 
Buckingham Canal, it is 4 miles. They say that this irregular 
flow of water from C caused considerable damage to their crops 
as it was saline and that inorder to enable’ them to cultivate 
their fields to the best advantage they put up the dam complained 
of. They do not dispute that the effec: of this dam is to throw 
` a great quantity of water on the lands of the plaintiff during the 
flood seasons, but they demur to having caused any actual 


Maharajah of 


; Venkatagiri 
v 


Secretary of 
State for 
India. 





The Ofig. 
Chief Justice. 


Maharajah of 
Venkatagiri 
v. 
` Secretary of 
State for 
India, 





Seshagiri 
Aiyar, J. 


~ 


106 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


damage to the crops grown on plaintiffs land. The District Judge 
came to theconclusion that the defendants were not entitled to 
raise the dam and directed its removal. He did not find any 
actual damage, and awarded nominal damages. The ist 
defendant has appealed. i 
The first questicn for consideration is whether Nallavagu is 
a natural stream in its south easterly course; The evidence 
is not very full and definite, but after giving my careful conside- 
ration to the argumerts advanced by the learned vakils for the 
appellant, I have come to the conclusion that it is a natural 
stream, It was pointed out that in the Surveys carried on by the 
plaintiff, the lands through which Nallavagu passes up to C are 
not entered as river bed, where as in its north westerly direction 
this has been done. This may show that from A. to C. the outlet 
has been more recent than from A. to B. For more than 30 
years from 1878, this part of Nallavagu has been in existence and 
yet the Survey Officers have not recorded the ` numbers through . 
which it passes as river bed. I do not think that much import- 
ance should be attached to this omission. I see no reason to 
disbelieve the evidence of P. W. 4. He was a Revenue Inspector 
of Ongole in 1896, It wasin that year that the defendants 
first put up a dam acress the Nallavagu very near the site of 
the present one. He inspected the locality and submitted a 
report (Exhibit L2). He also submitted a sketch of the course 
of the stream (Exhibit L5) This plan was not made by a 
proféssional man and its very imperfections ‘Impress me with 
its truth and honesty. The legal significance which would attach 
to Nallavagu, if it were regarded as a natural stream was 
unknown to him. The report and the plan may be said to be 
practically ante litem motam, and I am prepared to act upon 
both. The plan traces a very defined course in 1896, and is 
confirmed by the report L2. In the witness box he has given 
evidence in support of the existence of the course of the stream, 
P. W. 6, the karnam of Allur, one of the villages through which 
the stream passes and who was one of the signatories to the 
report L1, in,1896 supports the Revenue Inspector. I see no 
reason to discredit this evidence. I have rejected from conside- 
ration the evidence of other villagers, because they are interested. 
As against the evidence of P. W. 4 and P. W. 6, there is the ` 
evidence of D. W. 3, the Tahsildar under the defendant. He 
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does not give any definite evidence and is not supported by any 
record which he has made. The other evidence for the 
defendants is that of persons who are interested in the result 
of the litigation. I do not: place any reliance on it My 
conclusion is that up to the year 1896, Nallavagu flowed in a 
south easterly direction in a defined channel. It may be, as 
contended by the appellanfs that the branching off in this 
direction was only about 1878. However the existence of a ruined 
masonry buhd at A is against this contention. It is amply 
proved that in or about the year 1872, a masénry dam was put 
up near the point of bifurcation either by arat the instance of 
the 1st defendant; unless the stream had been flowing south 
it was hardly likely that such a permanent construction to divert 
its course would have been thought of. I am inclined to think 
that this south easterly course of the Nallavagu must have 
existed even prior to 1872. -At any rate itis clear that from 
1878 it had been flowing in this direction. In that year, the 
evidence shows, that the dam was either breached or washed 
away ; about that time the branch in the ncrth westerly direction 
was becoming silted up. Consequently a large ‘volume of water 
must have found its way from A to C and downwards. 

Even if I feel any doubt regarding this conclusion of mine, I 
am satisfied that on the facts admitted by the defendants, the 
Nallavagu in the south easterly direction was a natural stream. in 
the eye of the law. As stated by me alreadv, it is conceded that 
from A to C in this direction, it has all the requisites of a natural 
stream. It is from this point that a defined course is denied to it. 
It issaid that it has no banks, that it does not pass within 
- specified limits, and that it has not a marked flow. These, it is 
argued by the learned vakils for the appeilant are essential to 
constitute a stream; itis in evidence thai from C. Nallavagu 
passes through Zamin lands at first thence through Government 
lands and finally spreads itself out over a lerge extent of Zamin 
lands. It is to prevent this diffusion that tne dam, according to 
the defendant was erected. It is admitted by the witnesses 
whose lands will be submerged if the dam were removed that 
before the year 1896, the water of the Nallevagu found its way 
though not within banks on either side into a marsh nearly 
. three miles lower down and ultimately emptied itself into the 
15 
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Buckingham Canal. See D.W. 2 at page 244, D.W. 3 at page. 
248, D.W. 4 at page 251, D.W. 6 at page 263 D.W. 14 at page 276 
and D.W. 10 at page 245. This last witness is 70 years of age. 
He says “a portion of the water of this southerly branch flows 


“Over the wet lands of Vasapallipadu and empties itself into the 


Buckingham Canal. I have known this for the last 50 years.” 
There is absolutely no reason why this witness should be 
disbelieved. 

The evidence have set forth establishes that up to point .C 
for a mile and a-quarter from the point of bifurcation there is a 
defined stream, from that point the water moves and is not 
stagnant, it spreads itself out over a large area, and ultimately 
finds its way into the Buckingham Canal. In accepting this 
evidence on the side of the defendants, it must be allowed that 
from point.C up to the Buckingham Canal, the course is not 
well defined and there are no yisible bunds restricting the flow 
of the water. Do these facts take away from the character 

which the Nallavagu has up to C? 

The question to be considered is what are the attributes of. 
a natural stream. Lofd Tenderden: in Rex v. Oxfordshire 1 
said that “water flowing in a channel between the banks more or 
less defined” formed a water course. It has since been decid- 
ed that there need be no continuous flow of water. Angell in 
his book quotes from an American decision which says “It is not 
essential to a watercourse that the banks should be absolutely 
unchangeable, the flow constant, the size uniform, or the waters 
entirely unmixed with earth, or flowing with any fixed velocity ; 


“but the Jaw does not and cannot fix the limits of variation in 


these particulars.” (Angell on water courses, p. 4, 7th edition). 
The facts of this case are on all fours with Gillett v. Johnson 2 
and Macomber v. Godfrey 8, quoted by Angell in the footnote (1) 
at page 3. Farnham collects all the authorities bearing on the 
question and in volume II, page 1564 points out that the term 
water course has.been extended to “depressions in a prairie 
country which drain large extents of territory of enormous 
quantities of surface water, although they have no well-defined 
channel or banks, but still are well defined water courses ` for 
surface water”. The opinion of Kelly C. B. in Holker v. Porritt 4 


Na A E 
1. (1880) B. & Ad. 801s, c. 109 E. R. 794%, 2. 80 Conn. 180. 
8. 108 Mass. 219, 4. (1873) L. R. 8 Ex.107. 





BART] © THE MADRAS LAW JOURNAL REPORTS. . 109 
fully supports this view, although in the appellate Court (L. R. 
10° Exchequer 59) the point was left open: Whitehead v. 
‘Parks 1 takes the same view. The passages in volume 40 of the 
American Encyclopedia to which our‘attention was drawn by the 
learned vakils for the appellant are somewhat contradictory in 
their character. It often happens that the various states of the 
United States adopt different interpretations: of well known terms. 
It is not safe to rely upon isolated passages to be found in this 
volume for the definition of »a water course. Farnham draws 
attention to these conflicting views and states the general trend 
of the American law on the subject. I accept his statement as 
expressing the view which finds most favour with eminent Judges 
in that country. Reason and principle are in favour of the view 
suggested. A volume of water which has acquired a distinctive 
character as a stream up to a point does not lose it by the fact 
that in the rest of its course it is not well defined. From an 
examination of the authorities, the attributes of a natural stream 
may be thus summarised. It must have’a fairly defined course. It 
must move. Its water must be capable of identification. It need 
not always be confined within banks. It need not have a 
continuous flow. Its width need not be of particular dimensions. 
It is by these tests that a natural stream hes to be judged. I am 
of opinion that in the case before us the Nallavagu satisfies all 


. - > & . . i 
the positiye requirements above mentioned and is a natural 


stream. The recent decision in Adinarayana v. hamudu 2 
practically agrees with this conclusion of mine. 


It was argued by the learned Government Pleader that 


even apart from the question of Nallavagu being a natural stream, ` 


the action of the defendants in'putting up the dam so as to flood 
the plaintiff's land with’ saline water is actionable. The language 
of illustration (1) to section 7 of the Easements Act is relied ‘on. 
While illustration (h) deals with water in a running stream, 
illustration (i) is limited to water rising or falling on the land of 
the upper owner. I have felt some doubts whether this illustration 
is not confined to cases where a spring has its origin in the upper 
land and to those in which the upper land serves as a bed for a 
water fall. In Domat’s Civil Law, the rule is stated in these 
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words :— “If waters have their course regulated from one, 
ground to another, whether it be the nature of the place, or by 
some regulation, or bya title or by an ancient possession, the 
proprietors of the said ground cannot innovate anything as to, 
the ancient.course of the water. Thus, he who has the upper 
ground cannot change the course of the waters, either by turning , 
it some other way, or rendering it more. rapid, or making any 
other change i in it to the prejudice of the owner of the lower. 
grounds. Neither caa.he who has the lower estate'do anything 
that may hinder his grounds from receiving the water which they 
ought.to receive, and that in the manner which has been 
regulated.” Farnham in commenting upon this rule says that ' 
even in regard to surface water, there must be a well regulated 
flow before interference with it becomes actionable. In the 
Digest, the rule is stated slightly differently: (See rule 110, 
Ware’s Roman Water Law, page 57). But as pointed out by Lord 
Chancellor in Menzies v. Breadalbane 1, there are conflicting 


. views on this subject. ‘The collection of authorities made by Mr. 


Ware showsit. Under these circumstances, I do not feel justi- 
fied in ,presuming that the Indian legislature intended 
illustration (i) to represent the views of Ulpian in Digest 
39, 3. 1. 1. The distinction between illustrations (h) and 
(i) in my opinion amounts to this. In the former case, the 


‘water must flow in a natural stream. In the latter, although 


there may be no defined channel, the water must have a regulated 
course. The one deals with the developments of a stream while’ 
the other deals with its beginnings. At the beginning of a 
stream, it is not to be expected that water will flow within well 
defined bounds, Eyen in such a state, the upper owner is entitled, 
to say that its natural course should not be obstructed provided 
the water moves ọn regularly. Itis true that in Hurdman v. 

North Eastern Railway Co., 2 Cotton L. J. held that a lower 
owner is not entitled to protect himself against the flow of rain 
water falling on the upper land, but the learned Lord Justice 
would, I think, exempt the carrying on-of agricultural operations 
from this rule. I do not think that that case affects the question. 
we have to decide. In that case a wall was erected in the course 
of a building which had the effect of totally shutting out the 


1. (1821) 8 Bligh. N. S. 414. 2. (1878) L.R. 3 C. P. D. 168. 
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drainage of the water from the field above. I shall therefore not. 


rest my decision upon illustration (i). 


I think this case is governed by illustration (h). I prefer to 
decide this case onthe footing that there is a stream. Mr. 
T. R. Ramachandra Aiyar argues that the defendant was justified 
in putting up adam on his’ own land to save his property from 


being inundated- by the flow of the saline water. He draws a 


distinction between preventing a nuisance before it reaches a 


man’s land and taking steps to free himself from it after it has 


entered his land. Inthe former case, the action will be justifi- 
able though it may cause damage to the upper owner, In the 
latter case, care will have to be taken to ses that the upper owner 
is not injured. I fail to see any real distinction between the two 
classes of cases. The cases which were quoted to which I shall 
presently refer relate to extraordinary flocds. It has been held 
that it is open to a person to protect himself against such dangers 
in anticipation. The right of any other person is not in question 
in such cases. Each one has a right to use means to prevent a 
possible sudden danger. The decision sf Bramwell B. in 10 
Exchequer 4 has been much relied on, H is stated in judgment 
that “the flood is a common enemy against which every man has 
a right to defend himself.” And that “the law allows a kind of 
reasonable selfishness in such matters;” but the sentences 
which immediately follow make a reservation in cases 
“where there is a natural outlet for natural water.” This 
case therefore does not apply to conditions where the 
ordinary flow of water in a natural streem is concerned. It was 
argued that as the upper owner will be damaged by the dam 
only during seasons of flood, this case is within the rule relating 
to extraordinary floods. The fact that a larger volume of water 
will year after year flow in a channel during well-known periods 


will not constitute the water an extracrdinary flood. There are: 
very few perennial streams in this courtry, and the extension of’ 


the doctrine of extraordinary floods zo streams which during 


particular seasons let outa large quantity of water would render- 


the position of the upper riparian owners entirely insecure. I 
think the principle of Nield v. The London and N. W. Railway 
Co. 1 should be confined to cases where the anticipated JANGE 15 


(1875) 10 Bx. 4. 
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‘Maharajah of: occasional, abnormal and unusual, Menzies v. Breadalbane 1> 
Brera le which Bramwell B. quotes with approval in 10 Ex, 4 lays down 
gees of. quite distinctly that a riparian proprietor should not erect 
India. mounds on his premises to protect himself from ordinary floods... 
Séshagiri.. 1f the result ofso doirg will be to cause damage to the proprietor - 
Aiyar, Js. on the opposite bank. The Lord Chancellor points out in this ' 
case that under the Scottish Law which follows the Roman Law . 
in tbis respect “ though the river threatens to change its channel.. 
you cannot protect yourself to the prejudice of the opposite- 
proprietor.” -As regards the law of England, he says there can 


be no doubt on the point.. 


The various cases to which ` we have been referred in:the 
course of the agrument can be grouped under one of the other of | 
these two cases. I shall very briefly notice them. The Ki ing: 
v. Commissioners of Sewers of Pagham in Sussex 2 is followed in 

. Nield v. London and North West Railway Co. 3. The defences 
erected in that case were intended as a protection against the 
inroads of the sea, which in the language of Lord Tenterden 
C. J. was a common enemy. In Attorney General v. The Earl of 
Lonsdale £ Vice Chancellor Malins says that the principle of 
protecting oneself. against a common enemy has no application to 
natural streams. The caseof Fletéherv. Rylands 5 and the 
Madras Railway Co. v, Zemindar of Karvetnagar 6 belong to 
the same category. On the other hand in Miner v. Gilmour 7 
Lord Kingsdown laid down that a riparian owner should so use his 
rights as not to interfere with those of other proprietors either - 
above or below him. This has been accepted as the correct 
exposition of the law on the subject in Orr Ewing v.. Colqu- 
haun 8. In this case Lord Blackburn after an elaborate discus- 
sion of the question states the law to be “the ownerof the 
banks of a non-navigable river has an interest in having the water 
above him flow down to,him and in having the water below him 
flow away from him as it has been wont to do.” 


á Whalley v. The Lancashire and Yorkshire Railway Co. 9 
lays down that although a man may not bring the water on his, 
1. (1821) 3 Bligh. z S. 414, 2. (1828) 8 B. and C. 856. 
3. (1875) 10 Exch. | 4, 7 Equity 877. 
. 5. (1852) Ts R. 3H. L. 880. 6. (1874) L. R. II. A. 864, 
7, (1858) 12 M. P. C. cases. 181. . 8. (1877) 2 A.C. 839, 


9. (1884)-18 Q. B. D. 181. 
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land, he has no right to protect his property by transferring the 
mischief from his own land to that of another. These principles 
have never. been departed from in the subsequent cases in the 
English Courts. In this country where facilities for the drain- 
age of. water have not been yet provided to the same extent as in 
England it is necessary to see that the. owners of property on the 
banks of streams are not allowed to gain advantages to them- 


selves at the expense of the- others: Nowhere is there greater.. 


need for the strict enforcement of the doctrine that each riparian 
. owner should so conduct operations on his property as not to 
effect injuriously those above and below him. -We are governed 
in most cases by considerations of mamul and usage, and it 
would lead to disturbance to allow any ons of the owners to in- 


troduce innovations which would render his neighbour’s exercise. 


of ordinary rights of property infructuous. Mr. Ramachandra 
Aiyar said that by erecting a dam, his client was not doing any- 
thing extracrdinary ; .he was only engaged in agricultural oper- 
ations. I think the learned Government Pleader is right in point- 
ing out that the putting up of adam to enable the defendants 
to better cultivate their fields is not an ordinary agricultural 
operation. 


There are not very many Indian cases dealing with the ques- 
tion. Gopal Reddi v. Chinna Reddil is only an illustration of the 
principle laid down in Nield v. London and N: W. Railway Co, 2 
Mr, Justice Shephard in following Rez v. Pagham Commis- 
sioners 8 has! not adverted tothe distinction which has been 
maintained in the latter case in Attorney General v. Earl of 
Lonsdale 4. Subramania Aiyar J. in Mahamadhopadyaya Ranga- 
chariar v. The Municipal Council of Kumbakonam 9 lays down 
that were there is a conflict of rights betwéen two owners, that 
one who wants to exercise his ordinary rights should be 
protected although by that exercise he may injure his neighbour. 
The case itself related to the erection of buildings in an urban 
area, Text writers and Courts have recognised that in such areas, 
it would be injurious to public welfare that a person should be 
prohibited from’ building because he will thereby cause danger to 


Eri nnn ee nagan gagana anaa 
1. (1894) I. L. R. 18 M. 158. i 9, (1875) L. R. 10 Ex. 4. 


“8. (182878 Ba. and CG. 8855. A. DiR. T Equity. 
5, (1906) I. L. R. 29 M. 589, 
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His neighbour. There is the sanction of Roman Law for this 


position. See Farnham Vol; III pagé 2607 and 40, American . 
Encyclopedia 643. Even in sucha case, it is said that some 
provision’ by way of a drain would be made in order that. thë 
neighbour may not suffer by ‘an overflow. I do not think the 
learned Judge intended to: lay down that the principle regarding 


‘conflict of rights should be exténded to agricultural areas in 


rural parts. If that was ‘the intention, I must. respectfully 
differ from such a proposition. In Sankarappa Naicker v. Rani 
Nachwar 1, Sankaran Nair and Oldfield JJ: limited the application 
of this rule to urban areas. I entirely agree with that conclusion: 

My conclusions are that the Nallavagu is a natural stream 
and that the defendant is not entitled to put up the dam com- 
plained of as it would result in inflicting injury upon the 
plaintiff. 

Having régard to the decisions in Abdul Hakim v. Ganesh 
Dutt 2, and Imam Ali v. Poresh Mundal 3, the only declaration ~ 
the plaintiff is entitled to is that the defendant should not put up 


_a bund which will have the effect of submerging the plaintiff's 


lands. ‘If he can adopt measures by which he can protect him- 
self without causing an injury to the plaintiffs land he is entitled 
to do so.. ; 


1. (1918) 26 M. L. J. 276, 2. (1885) I. L. R. 12 0 525, 
3. (1882) I. L. R. B C. 468, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:,- Mr. Justice Ayling and Mr. Justice Tyabji. 


Peruma Gowndan. ... Appellant * (1st 
2. Defendant). 
Rama Gowndan and others ... Respondents 


(Plaintiff and Defen- 
dants 2 and 3). 


Practice-—Limitation—Point taken in second appeal for the first time—Not 
permissible unless determinable on pleadings ams no question of faci involved— 
Limitation Act, S. T—Hindu Law—Suit by younger brother—Elder brother barred 
— Managership of, not admitted—Evidence not objected to in first Court—Objecion 
taken in A@ppeal—Given effect to— Legality of. 

A plea of limitation not taken in the lower courts cannot for the first time be 
permitted to be taken in the second appeal unless the point can be determined on 
the pleadings and depends on no possible question of fact regarding which the 
party adversely affected might have adduced evidence. 

Accordingly a plea under S. Tiof the Limitation Act that the plaintiff's suit was 
barred by limitation because his undivided e:der brother would be barred was 
not permitted to be taken as the validity of the contention would have depended 
on the latter being the manager and on the absence of collusion between him and 
the defendant. 

Though a party did not object to the admissibility of a document in 
the first Court, if he objected to it in appeal and the appellate Court gave effect 
to his objection and no application was made to the lower appellate Court 
to take fresh evidence as to its admissibility, the High Court in second appeal 
will not hold the action of the appellate Court to be illegal. 


Second Appeal from the decree of the District Court of 
Coimbatore in Appeal Suit No. 212 of 1912 preferred against the 
decree of the Court of the District Munsif of Erode in Original 
Suit No. 1360 of 1911. 


Peruma 
Gowndan 
Y. 
Rama 
NG owndan. 
hS 
` 


i 
t 


This Second Appeal came on for hearing on the twentieth * 


and twenty-first days of April 1914. 


L. A. Govindaraghava Aiyar for Appellant. 

T. R. Ramachandra Aiyar and T. R. Krishnasami Aiyar 
for Respondent. 

The Court delivered the following 


Judgment:—The appellant’s first contention is one of limi- 
tation. This plea was not taken in either of the Lower Courts 
or even in the original Second Appeal petition; but only ina 
memorandum of supplementery grounds of appeal. In such 
circumstances we should only allow it to be raised, if we are 
certain that its legitimacy can be determined on the pleadings, 








* 3. A. No. 1572 of 1918. 7th December 1914, 
16 
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and that it depends on no possible question of fact regarding 
which the party adversely affected might have: adduced evidence. 
The appellant relies on the recent. Full Bench ruling reported in 
Doraisami v. Nondisami Saluvan 1, and contends that as it 
is clear from the plaint that the plaintiff's elder brother (3rd _ 
defendant) attained majority more than three years before 
the institution of the suit, S. 7 of the Indian Limitation 
Act will apply ‘and the plaintiffs suit will be time barred. 
There is no allegation in the pleadings that the 3rd defend- 
ant. was the managing member of the family and as such 
in a position to give a discharge on behalf of the plaintiff 
and the lst respondent’s vakil does not admit so much. The 
appellant points out that in the Full Bench case the status of 
managing member appears to have been inferred from the rela- 
tionship ; but under the special circumstances of this case and in 
view of the danger of the plaintiffs being prejudiced by a fech- 
nical pléa raised at so late a stage we are not disposed to 
proceed on such an assumption here. Moreover the plaint 
specifically alleges that the 3rd defendant had been colluding 
with the Ist defendant and this is also a mattef which might 
have to be taken into consideration in determining the applicability 
of section 7 of the Indian Limitation Act. After careful consi- 
deration, we do not think we should be justified in allowing the 
plea of limitation and we therefore disallow it. 


- It is next argued that the, finding of the District Judge on 
the Ist issue is vitiated by his refusal to consider Exhibit V. A 
reference to the evidence shows that the evidence on record was 
not sufficient to justify the admission of this document; on the 
other hand the 1st respondent does not seem to have objected to 
its admissibility in the District Munsif’s Court. The objection 
was, however, specifically put forward by the 1st respondent in 
his appeal petition to the District Court, and it does not appear 
that any application was made to the District Judge to take fresh 
evidence as to its admissibility. We cannot say that in these 
circumstances the District Judge’s refusal to consider it was illegal 
(vide also Kanto Prashad Hazari v. Jagat Chandra Dutta 2, 


“and S. 165 of the Indian Evidence Act); and we refuse to inter- 


fere with his finding. | 





1. (1912) 25.M. L. J. 405. 2. (1895) I. L. R. 23 C. 885, 
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(1) Whether a suit flor a declaration that an instrument of Arunachalam 
mortgage or sale executed (by the plaintiff or a decree “that has gered 
been passed against the plalintiff for a debt ‘is not binding on him,  Rangasamy 


is a declaratory suit only l ae 
(2) Whether it is a/ suit with eonsaqucnual relief falling 
under section 7, paragraphf 4°(¢) of the Court Fees Act under which 


. the Court is bound to accept such valuation as may be fixed by 
the plaintiff or 


(3) Whether it is a Suit in which the plaint must be valued 
according to the mor tgah or the decree amount. 

This Second ApPPheal came on for hearing before the Full - 
Bench on Monday the Sth day of October 1914.. 

V. Visvanadha am for Appellant: 


T. F. Muthukrik hna Aiyar for Respondent. 
The Court e , 


Opinion :— 







ressed the following 


A suit in which the plaintiff in terms prays fora 
declaratory degree and consequential relief prima facie comes with 


in clause 4, Zyb-clause (c) of section 7 of the Court Fees Act, but 


=. Ff a œ 


declaratory daka that a decree passed against the plaintiff is not 
binding on him and for an injunction restraining the decree-hold- 
ers from executing it against him cannot be brought within any 
other part of the section except clause 4, subclause(c). So too 
the other class of suits included in the reference, viz., suits to 
declare a mortgage or sale-deed not binding on the party execut- 
ing it, cannot be brought within clause 8 or any other part of 
the section except clause 4, sub-clause (c). © As the present suit 
for a declaration and an injunction comes within clause 4 (c) 
the plaintiff is required by the section‘to state the amount at 
which he values the relief sought by him in the plaint which he 
has to verify, and the ad valorem fee payable in respect of the suit 
is to be computed accordingly. .A Full Bench of this Court has 
recently held, ina Judgment in Ramiah v. Ramaswami 1 to 
which one of the referring Judges was a party, that the valuation 
given by the plaintiff in cases coming under clause 4 is conclusive, 


L- 
z i 
| 





1, (1918) 24 M. L. J. 298. 
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Arunachalam &nd we do not think it was intended to, raise that question again 


ee in the present reference, nor are we prepared to re-open it. 
saa raa We have now dealt with the pr&sent case of a prayer for a 
illa. 


“declaratory decree and consequential relief as well, but the terms 
of the reference include also the case Where a declaratory decree 
of the nature indicated is asked for without any consequential 
relief. In Tacoordeen Tewarry v. Nawab Syed Ali Hossein . 
Kkan and others 1, such a suit was held not to be a suit for a 
mere declaration but for substantive relief. In Naraina Pattar - 
v. Aya Pattar 2?,a suit for the can ellation of .a document 
obtained from the plaintiff by fraud was held not to be a suit for 
a mere declaration but also for consequetial relief. In Karam 
Khan v. Daryai Singh 8, it was held in WEW of the provisions, 
of S. 39 of the Specific Relief Act, thah such a suit wasa 
mere declaratory suit and did not involve consequential relief. 
This was not followed in Parathayi v. Sanx/mari* and was 
expressly dissented from in Samiya Mavali v.Wimemmal 5, as 
also in Kalabhai v. The Secretary of State fX India, 6 In | 
Chinnammal v. Madarsa Rowther 7 the case mentiO2ed inthe Ô 
reference, was a suit for the cancellation and delivery upf a bond, 
and-was held, we think rightly, to be a suit fora decl&tatory 
decree with consequential relief under clause 4 (e). In Chingora 
cham ` Vitil Sankaran Nair v. Chingacham Vitil Gopala 
Menon 8, the point was again expressly considered,. and it was 
held that the substance and not the language of the plaint must 
be looked to, and though the suit in question was held to bea 
merely declaratory suit not involving consequential relief, the 
Court at the same time expressed the opinion that “where it was 
incumbent on the plaintiff to get the document set aside before 
he could question it, it must be treated as involving a prayer 
for consequential relief and the provisions of clause 4 (c) would 
be applicable. This was followed in Achammal v. Achammal 9, 
where it was held that though only a declaration was asked for, 
the suit was one for cancellation and that clause 4 (c) applied. 
The statement in. the Judgment that an ad valorem fee was 










z 1. (1874) 21 W.R. 340. 2. (1874) 7 M. H.C. R. 879.’ 
8, (1881) I, L: RI 5 A. 331. .. 4, (1801) I. L. R. 15 M. 294. 
5, GILER 28 M. 490 s.o. 10 M.L.J. 240. 
6. (1904) I. L. R. 29B. 19.- 7. (1903) 1.L.R. 27 M. 480 14-M.L. J. 848, 
8, (1908) I. L. R. 30 M. 18. 9. (1910) 20 M. L. J.,791. 
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attendance of witnesses and for the recording of evidence, and | 


also on the definition of ‘Court’ in S. 3 of the Evidence Act. 

He has referred us to several decisions suchas Raghoobune 
Sahoy v. Kokil Singh alias Gopal Singh 1, Atchayya v. 
Gangayya 2 and Queen Empress v. Munda Shetti 3, in which 
officers authorised to receive evidence and decide matters on 
evidence have been treated as Courts. | 

But the notification dated May 3, 1910, in the Fort St. 
“ George Gazette supplement for Juné under which the Revenue 
Officer who passed the order under S. 476 now under considera- 
tion was appointed does not invest him with powers to record 
evidence, nor with the powers of a Survey Officer under Act IV 
of 1897. It merely appoints him to be Revenue Officer for the 
purpose of making a survey of the Pittapuram Estate and for 
preparing a record of rights in respect of the said estate and it 
goes on to declare what particulars the record of rights shall 
show. ; | 

The said officer’s order directing the prosecution of the 
Petitioners for giving false evidence was therefore in my opinion 
ultra vires and must be set aside. | 

Seshagiri Aiyar, J:—I entirely agree. 


By a notification dated the: 3rd May 1910, Mr. Venkata- 


narayana Naidu was appointed to survey and to prepare a record 
of rights in the Zamindari of Pittapur. It is conceded that this 
notification. does not empower the officer to administer oath and 
to record evidence. In pursuance of this notification, the 
officer entered the name of one Venkataswamy Garu as the 
occupancy tenant of a holding, This was objected to by the 
first petitioner, the proprietor. And the Survey officer came- to 
the conclusion that the petitioners had made false statements 
regarding the right of Venkataswamy Garu. He took action 
under S. 476 of the Code of Criminal Procedure and directed 
the prosecution of the petitioners. The point for consideration 
is whether an officer recording rights under the Estates Land 


Act is exercising the function of a Civil or Revenue Court: so as’ 


to enable him to take action under the Code of Criminal 


Procedure. i 


1. (1890) I. L. R. 170. 872. a. (1891) I. D. R. 15 M. 138, 
r 3. (1900) I, L. R. 24 M. 121. 


Avasaralu 4 
Venkat _ 
Hanumantha 
cv. 
Achanna. ’ 
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I must answer this question .in the negative. Under 
Chapter 11 of the Estates Land Act, the Local Government 
may empower a person to conduct three classes of ‘operations, 


l (a) to survey the fields, (b) to enter the names of the tenants in 


respect of the fields surveyed as occupancy ryots and (c) to settle 
the rate of rent. In this case the officer had no authority to 
settle the rate of rent. The false statement is alleged to have 
been made in the enquiry regardiag the record of rights. Under 
S. 166 of the Act if the record of rights is not objected to, at 
shall be conclusive evidence that the record has been duly 
made.” No right to contest the record is given either by bring- 
ing a suit in that behalf or by preferring an appeal. The right 
of suit given by S. 173 does not affect the present question. 
S. 167 lays down in clause (3), that the entry shall be evidence of 
the tenant’s. rights. Neither S. 166 nor S. 167 gives power to 
the officer to take evidence. Prima facie, therefore the entry as 
tenant is a purely administrative one and the officer cannot be 
said to be exercising the functions of a civil or a revenue Court. 
The decisions in Muhammad Sabhan-Ullah v. The Secretary of 
State for India in Council}, and in Nasarulla Mia v. Amir- | 
uddin 2, which relate to the construction of similar provisions in 
the Tenancy Acts of the United Provinces and Bengal lay down 
that. the officer entrusted with such duties is not acting judicially, 
but only in his executive capacity. The learned Public Prosecu- 
tor draws attention to. the fact that the officer was also perform- 
ing the duties of a survey officer and as under clause 3 of S. 164 
he is authorised as such to exercise all the powers contained in 
the Madras Survey and Boundaries Act, he must be deemed to 
have acted as a Court, In the first place S. 29 of the Boundaries 
Act which is relied upon lays down that the power to take 
evidence must be either specially or generally conferred. There 
is no such authorisation in this case. In the second place 
whatever may ‘be the officer’s duties in regard to survey -in 
recording rights he is not given power to administer oath to 
witnesses. l 


The fact that in S. 195 of the Code of Criminal Procedure, 
the Legislature exempts the offices of the Registrar and Sub- 


1. (1904) I.L. R. 26 A. 882, . 2, (1905) 3C. L. J. 183. 
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Registrar from the designation of Courts strengthens my view 
that persons exercising guasi judicial functions.are not generally 
to be regarded as Courts. The decision in Queen Empress v. 
Munda Shetti 1 proceeds’ on the language of Act III of 1869 
which specially empowers the Thasildar to take evidence during 
the course of the enquiry and to:give his decision upon such 
evidence. The decision in Atchayya v. Gangayya 2 is no longer 
law and I do not think that the obiter dicta of some Judges in that 
case can be relied upon. On the other hand it has been laid down 
that the mere fact that an enquiry has to be made will not cons- 
titute the enquiring officer a Court. In Durga Das Rukhit v. 
Queen Empress, 3 it was decided that an officer enquiring into 
the value of property under the Land Acquisition Act was not a 
Court. The proper test for ascertaining whether an officer is a 
Court or not has been stated in Queen Empress v. Munda Shetti 1, 
there must be power to record evidence and to come to a judicial 
determination on the evidence so recorded. Myself and Mr. 
Justice Ayling had to consider a similar question in the case in 
Re Vyayaraghava Pillai t, applying the tests in that case and 
in Re Nataraja Aiyar 5, I am of opinion that an officer charged 
with-the duty of recording tenants’ rights in a Zamindari under 
Chapter 11 of the Madras Estates Land Act isnot a Court with- 
in the meaning of S. 476 of the Code of Crimiaal Procedure. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
FULL BENCH. 
Present :—Sir John Wallis, Kt, Officiating Chief Justice; Mr, 


Justice Ayling, and Mr. Justice Seshagiri Aiyar. 


Ponnammal ; ... Appellant.* 
v. (Plaintiff.) 
Ramamirtha Aiyar, and others ... Respondents. 
(Defendants). 


C. P. >c. Order 2 r. 1—0Olaim for possession and for mesne profits—Dif ferent 
causes of action—Suit for possession, .no bar to suit for past mesne profits. | 

The claim for possession and for mesne profits are two separate causes of action 
and therefore a suit for. possession does not bar a subsequent suit for mesne a profits 





accrued due at the date of the suit for possession. ‘ 
*§. A. No. 1804 of 1911. ` 24th September 1914. ‘ 
1. (1900) I. L. R. 24 M. 121. ” 2. (1891) I. L. R. 15 M. 188. 
3. (1899) I. L. R. 27 C. 820. 4. (1914) 27 M. L. J. 227. 


§ (1912) I. L. R. 36 M. 72. s. 0. 28 M,L.J. 398. 


\ 


N 


` 


Avasarala 
Venkata 
Hanumantha 

Rao 


v 
Achanna,. 





Seshagiri 
Aiyar, J. 


Ponnammal 


v. 
Ramamirtha 
Alyar, 


Ponnammal 
v. 
Ramamirtha 
Alyar. 


128 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in Appeal Suit No. 840 of 
1910, >referred against the decree of the Court of the District 
Muns of Mannargudi in Original Suit No. 117 of 1909. 

This Second Appeal came on for hearing in the first instancet 


_ before (Sankaran Nair and Ayling JJ.,) who made the following 


ORDER OF REFERENCE TO A FULL BENCH: 


P aintiff is the daughter-in-law of one Sundarappier. In a 
partition between him and his sons 30 mahs of land were allotted 
to him which under the partition-deed on his death were to 
devolve in equal shares on the plaintiff's husband and his bro- 
thers, Cefendants 1 and 3. He died in 1888. On account of 
the mirority of the plaintiffs husband, the defendants 1 and 3- 
continued in possession of the entire property including the 
plaintifs husband’s share, paying him his share of the profits 
till 1899. After her husband’s death, the plaintiff sued for 
partition of her husband’s share and got a decree. She now sues 
for mesne profits. The question for. decision is, whether her 
claim for mesne profits prior to the institution of the suit for 
partitioa is barred. 

The following cases are relied upon in favour of the plain- 
tift’s contention :—Monohur Lall v. Gouri Sunkur 1, Tirupati v. 


Narasisha*, Lalessor Babui v. Janki Bibi? and Gutta Saramma 


y. Maganti Raminedu *. On behalf of the defendant, the follow- 
ing cases are relied upon:—Venkoba v. Subbanna 5, Mewa 


_ Kuar v. Banarsi Prasad6, and Shanmugam Pillai v. Syed Gulam 


Ghose T All these cases are referred to.and discussed in 
Subraya Chetti v. Rathnavelu Chetti 8, in which however the 
questior argued before us was not decided. On this question 


which we propose to refer toa Full Bench for decision, there is 


a real difference of opinion. We accordingly refer to the Full 
Bench tne question. 
If e plaintiff sues for possession only when he might have 


_ joined ir the same action claims for profits and damages, is it 


open to aim to sue’ subsequently for the profits which became 
t 9th neem 1944. 


1. (1632) I. L. R, 90. 288. 2, (1887) T. L. R. 

8. (1£91) I. L. R. 190. 615. 4. (1908) I. L. R. 81M. 405 

5. (1697) I. L. R. 11 M. 151. 6. (1895) I. L. R. 17 A. 533 
T. L. R. 32 M. 880, 


7. (1908) I. L. R. 27 M. 116 8. (1908) 
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payable before the institution of the suit and which might have 
been included in such suit ? . 


The Second Appeal came on for hearing on .Monday the 


Z2ist day of September 1914. 

L. A. Govindaraghava Aiyar for Appellant. 

T. R. Krishnasami Aiyar for Respondents. 

L. A. Govindaraghava Aiyar. The claim for recovery of 
the lands and the claim for mesne profits are different causes of 
action. The right to sue for mesne profits does not arise till the 
right to lands has been established. 

The Indian Legislature has consistently followed the English 
Law in this respect. O. 18, R. 2 of the Supreme Court rules 
(1883) recognises that a claim for recovery of lands and a claim 
for the mesne profits thereof are distinct causes of action. It was 
so even under the rules of 1875. See O. 17. R. 2. and Gledhill v. 
Hunter 1. S. 10 of the C. P. Code of 1859 distinctly laid down 
- that a claim for possession and a claim for mesne profits of lands 
are different causes of action. This section was deleted in the 
codes of 1882 and 1908 but the scheme of the later codes shows 
that the old law was kept unchanged. S. 44 of the old code and 
0. 2, R. 4 of the new code.show by implication that a claim for 
mesne profits is a cause of action in itself. But for S. 211 of 
the code of 1882 there will have to be a fresh suit for mesne 
profits from the date of the suit for possession. .The legislature 
has uniformly recognised that the cause of action for possession 
is distinct from the cause of action for mesne profits. Art. 109 
of the Limitation Act provides a separate period of limitation for 
recovery of mesne ‘profits. If the cause of action were - same 
mesne protits will have to be decreed from date of dispossession. 


[Seshagiri Atyar, J.:—The policy of the Legislature is.laid , 


down in O. 2, R. 1.) l 
Govindaraghava Aiyar : O. 2, R. 1 is subject to the provi- 
sions of O.2, R. Zand 4. Moreover. O. 2, R. 1 does not lay down 
any penalty for non-compliance with its provisions. O. 2, R. 4 
points to a recognition of separate causes of action. The cause 
of action for recovery of land arises from the date of trespass ; the 
cause of action for mesne profits from the date of receipt of profits. 
Kuppusami Aiyar v. Venkataramier *, says that a suit for 


1. (1880) L. R. 14Ch. 492 at 495. 2. - (1908) 15. M. L. J. 462. (F. B.) 
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possession does not bar a subsequent suit for mesne profits from 
the date of the prior suit. Manohar Lal v. Gouri Sunker 1, 
Lalessor Babui v. Jenki Bibi 2, and Tirupathi. v. Narasimha 8, 


-are in my favour, Gutta Saramma v. Maganti Raminedu 4 


exactly covers the present case and should be followed.in prefe- 
rence to Venkoba.v, Subbamma 5. Subraya Chettiv. Rathnavelu 
Chetti ©, lays down that a suit for.ejectment does not bar a suit 


‘for rent due prior to the suit in ejectment. These cases do not 


make any distinction between future and past mesne profits. 
One and the same obligation may give rise to different causes of 


action. The object of O. 2, R.2 is exhaustion of reliefs in respect - 


of a single cause of action and not clubbing together of causes 
of action. See Gledhill v. Hunter T, Kashinath Ramachandra v. 
Nathoo Keshav 8 lays down the distinction. O. 2, R. 2 is no bar 
to my suit for mesne profits. 

T. R. Krishnaswam Aiyar contended that the cause 
of action for recovery of land and that for mesne profits is one 
and the same viz., the wrongful possesion of the trespassers. 

[Wallis, C.J. How do you reconcile 0.2, R. 4 with your con- 
tention? Is it not a statutory aa of different causes of 
action. | 

T. R. Krishnaswami Aiyar. O: 2, R. 4 does goi say that a 
claim for past mesne profitsis a distinct cause of action, I would 


| bring a claim for mesne profits under Cl. (c) of R. 4. 


[Wallis, C.J. Cl. (c) is newly put. in and can’t affect the 
interpretation of Cl. (a) of R. 4, O. 2 a 

T. R, Krishnaswami Aiyar. S10. of Act of 1859 which ex- 
pressly provided for distinct causes of action has been omitted in 
the.present code. I submit the omission is intentional. 

The case in Lalessor Babui v. Janki. Bibi? is not an authority 


against me. A claim for future mesne profits stands ona different. 


footing from a claim for past mesne profits. In the former case, 
the cause of action arises subsequent to the prior suit for possession. 
The wrongful continuation of possession is the cause of action. 


For the distinction between the case of past mesne profits 
and that of future mesne profits, See Gladhill v. Hunter | 








1. (1882) I. R.9 C. 288. 2. (1891) I. L. R. 19 C. 615. 
3. (1887) I. L. R. 11 M. 210. ' 4. (1908) I. L. R. 31 M. 405. 
5. (1887) I. L. R. 11 M. 151. 6. (1908) I. L. R. 32 M. 330. 


7. (1880) 14 Ch. D. 492 at 495. 8 (1914) I. L. R. 38 B. 444. 
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, ._Petition.under Ss. 435 and 439 of the Code of. Criminal 
Procedure 1898, praying the High Court to revise the proceedings 
dated.'12th July 1913 ‘of the Court of the ane ‘Class Magistrate 
of UDA 

“K.N; Aiya Aiyar for Petitioners. ` 

The Court made the following 

Order:—Though there may be certain Calcutta decisions 
confining rather strictly the powers of magistrates in respect of 
orders CUNG under S. 144, Cl. (1) ofthe Criminal Procedure 
Code “any person to abstain from a certain act” the Madras 
cases (See Ramanadhan Chetti v. Murugappa Chetti 1, and Queen 
Empress v. Abdulla Sait 2 have not taken such a restricted view 
of the section. ; 

In the present case, the Magistrate has merely restrained 
the 2nd party (petitioners before me) from trying to exercise any 
acts as melvaramdar or to assist first petitioner to exercise such 
right. 

I do not think this order would exceed his powers under 
S. 144 of the Criminal Procedure Code. In his attempt to define 
those melvaram rights the Magistrate may have included 
rights which do not really pertain to the melvaram proprietor, and 
this may be prejudicial to the tenants, but the order against the 
counter-petitioners has not been made against them as tenants. 
It could’not affect the petitioners who are only prohibited from 
exercising the melvaramdar’s right and not from exercising the 
rights which may belong to them or any of them as tenants. 

Of course, if the Magistracy tries to use S. 144 as a means of 
granting a perpetual injunction in favor of one of two opposing 
parties instead of as an order to meet a temporary urgency, the 
High Court has the power to interfere to prevent such abuse of 
powers. 4 

The order now in guestion will expire in two days. 

I therefore reject this Petition. 





1. (1900) I. L. R. 24 M45. . | .2. (1900) I. L. R. 24 M. 269, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Tyabji. 


- Duggirala’ -WEDhAtappa ya ... Petitioner * (Petitioner) 
Mulpuri JAAN E | ee Respondent (Counter- 
Petitioner). — 


Criminal Procedure Code—Witness— Examination of—Magisirate not to 
interfere with parties’ discretion. 

Magistrates should not take upon themselves the duty of deciding on abani of 
the parties which witnesses should be examined. 


- Petition under S, 15 of the Letters Patent praying the High 
Court to revise the order of the Court of the Head Quarters 
Deputy Magistrate of Guntur in Criminal M. P. No. 32 of 1913. 

S. Venkatachariar and E. V. R. Sarma for the Petitioner. 

Ag. Public Prosecutor (N. Grant) for the Crown. 

A. Venkatrayaliah, Vakil. for the Counter-Petitioner, | 

The Court made the following 

Order :—I cannot say that the pies followed by the 
Magistrate in this case is altogether satisfactory. The petitioner 
before me complains that he tendered 15 witnesses out of whom 
only two were arbitrarily examined by the Magistrate. At the 
instance of the Petitioner I called for a report from the Magis- 
trate. His report is explicit on the point that he did not refuse 
to examine any witnesses that were tendered. Had this stood 
by itself there would have been a clear and satisfactory answer 
to the petitioner’s complaint. The Magistrate however indicates 
that he was aware of there being other witnesses present on 
behalf of the petitioner. These witnesses were not examined. 
It is not as clear to me as I should have liked whether the 
petitioner’s omission to examine the other witnesses was entirely 
uninfluenced by anything that fell from the Magistrate. If the 
petitioner in his own discretion changed his opinion and did not 
examine witnesses who had been summoned, of course there can 
arise no question as to the propriety of the Magistrate’s proceed- 
ings. On the other hand it may be that in accordance with the 
decision in Samir Sheikh v. Jehad Sheikh 1, under certain 
circumstances the Magistrate may take upon himself to refuse to 
examine witnesses that are in Court. The grounds for refusal 
are alluded to in that case in two places; (1) from the second 


“Or, R. Case No. 177 of 1914 and Cr. R. P. No. 148 of 1914. 21st sa Sa 1914. 
1. (1906) 8C. L. J. 478. 


~- m 


PART IV.) . THE MADRAS LAW JOURNAL. REPORTIS. 135 


paragraph.of the judgment: it would appear that the parties in 
that case agreed to let the Magistrate exercise a discretion in the 
selection of the witnesses; (2) in the penultimate paragraph the 
judges refer to the Magistrate’s refusal to examine witnesses on 
the ground that the case of the petitioner had broken down and 
that to examine more witnesses would be waste of time. With 
reference to the first of these I .can only say that the 
Magistrates should always be chary of taking upon them- 
selves the duties of deciding on behalf of the parties which 
witnesses should be examined. At the same time it might 
occasionally be difficult in practice to draw the line between such 
an expression of opinion for the guidance of the parties, as may 
well be expected from the Magistrate and an arbitrary interference 
with the mode in which the parties are-entitled to present their 
case for adjudication. l i 


With reference to the second of the remarks of the learned 
Judges deciding Samir Sheikh v. Jahed Sheikh 1. I respectfully 
desire to express no opinion.on them. Had it been necessary to do 
sò I should have desired the question to be considered by a bench. 

The Magistrate’s report as I. understand it, is to the effect 
‘ that there was no refusal on his part to examine witnesses though 
it may -be that the decision -of the petitioner to call no other 
witnesses may have been influenced by what transpired in the 
Court and possibly what fell from the Magistrate: I am not 
prepared therefore to say that the Magistrate acted in such a 
manner as to require interference in revision. 

The question as to the order of costs under S. 148 (3) 
has given me more anxiety. Had the point been brought to my 
notice when I called for a report from the Magistrate as to 
whether he had refused to examine any witnesses I should 
certainly have called also for an explanation as to the mode in 
which the Magistrate arrived: at the figure. See Rajendra 
Narain Roy v. Mohammad Arzumand Khan Chowdhury 2, but 

the point was not then brought to my notice: I cannot on the 
materials before me consider that it would be proper for me to 
interfere in revision on this question either. 


- The petition will therefore be dismissed. 


1. (1906) 3 0. L. J. 478... 2, (1909) 1 C. L. J. 831 at 334, 
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IN .THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Sadasiva Aiyar and Mr. isuse 
Napier. l 
Sowcar pees Govindass Krishna Doss Varu ... Appellant™ 

in all I (Defendant), 

v. 
Gurran Chinnappa Naidu and others ee Plaintiffs. 
(Respondents). 


Madras ‘Estates Land Act, S. 18, cl. 3—Retrospective operaiion--Inuprovemennis 
—Effected before the Act—Contract before—40 years pnayment—Inference of —Not 
Charging rent for sites of wells—Consideration for. 

S. 18, cl. 8 of the Estates Land Act has no retrospective operation and a valid 
contract to pay enhanced rates owing to tenant’s improvements effected before the 
Act is not affected by ik. 

A valid contract to pay such enhanced rates may be inferred from .payment 
for 40 years. > 

Not oharging ront for the sites ofthe wells dug by the tenant is sufficient 
consideration for such contract. 


Second Appeals from the decrees of the District Court of 
North Arcot in A. S. Nos. 100, 177, 104, 108, 109, 111 
to 122, 124 to 133; 135 to 138, 140 to 142, 144 to:167, 169, 171, 
176, 178 to 180 and 182 to 184 of 1911 preferred “against the 
decrees of the Court of the Revenue Divisional Officer, Chandra- - 
girl in Summary Suits Nos. 702,779, 706, 710, 711, 713, to 724, 


_ 726 to 735, 737 to 740, 742 to 744, 746 to 769, 771. 773, 778, 


780 to 782-and 814 to 816 of 1910. 

V. C. Seshachart and K. Bhashyam for A ppelents 

P. Nagabhushanam for Respondents. 

The Court delivered the following 

Judgment :— Napier, J. :—The question that < arises in this 
appeal is whether in the circumstances of this case the Zamindar 
is entitled to charge enhanced rates for crops grown with the aid 
of well water. The District Judge has considered the matter 
solely with reference to S. 13, cl. 3 of the Madras Act I of 1908 
and has assumed that that section applies to the improvements 
made prior to the Act. It has been decided in Rajah Kumara 
Venkata Perumal v. Ramudu 1, and that the clause has no 
retrospective operation. The further point decided in that case 


S. A. No. 409, 1064, 1987 to 1951, 1958 to 1999 and 2001 to 2008 of 1912. 
| th December 1914. 
1. (1914).98 M. L. J. 81. 


_— 
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was that a valid contract to pay enhanced’ rates could’ be 


presumed where the rate had been paid for a period’ of 60° 


years or so. The reasoning of the District:Judge cannot therefore 
be accepted and it has only to be considered whether there was 
a valid contract in this case, that is to say, whether, although 
the ryots did in fact dig the wells utilised for irrigating the crop, 
the landlord did or did not contribute something towards the 
construction of the wells which would in law amount toa consider- 
ation for a contract to` pay enhanced rate. It is admitted that 
the sites occupied by the wells have never been charged with 
rent and that they are entered in the Estate accounts as Poram- 
boke. The District: Judge takes the view that as there is a 
term in the pattah under which the Zamindar is entitled to 
charge rent for that land he.eannot set up that the abstention to 
charge rent was the consideration. We cannot accept this 
view. Undoubtedly a considerable area though made up of 
small plots, has been rendered uncultivable by the construction 
of a number of wells within it and admittedly if that area had 
not been set apart for wells the Zamindar would not have been 
entitled to receive rent from any -cultivating tenant in respect 
of it. By handing over that area to the ryots for the construc- 
tion of wells he has in our opinion contributed to the cost of 
the wells and such contribution is good consideration for the 
contract set up by him. It is admitted by the ryots that they 
have been paying these increased rates _ for about forty years; 
and on the principle enunciated in the case above quoted and 
based on the Judgment of Subramania Aiyar J. in Arumugam 
Chetty v. Raja Jagaveera Rama Venkateswara Etappa 1, it 
“would be'open to us to presume consideration for the contract. 
This case is, however, a stronger one, for there is definite 
evidence for that - consideration. We therefore hold that the 
proposed pattah is not invalid on that ground. In this view it 
is not necessary to decide the other point, raised namely, that 
there is in fact no enhancement, though we may observe that 
the decision in Arumugam Chetti v. Rajah Jagaveera Rama 
Venkateswara Ettappa? relied on does not seem to us to be 
Applicable to the present case. We therefore reverse the decision 


- - mana $. (1905) L L. R. 28 M. 444 s. ©. 15 ML L: J, 292, 
< 2. (1910) I. L. R. 36 M. 184. 
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Lodd of the District Judge and hold that the pattah tendered is a 


Govindgss 


>. ‘proper pattah. The plaintiff will pay the costs throughout. 
race The decision in this case governs S. A. Nos. 1064 of 1912 
=a and the other cases posted with -it. 
Napier, J. 


The memo of objections is dismissed with costs. 
- Sadasiva Aiyar, J :—I concur. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Ayling and Mr. Justice Seshagiri Aiyar. 
P. M. A. M. Vellayam Chetty . .. Petitioner (appellant* 
in app. 235 of 1911 
on the file of the 
; High Court), 
v. ii 
Jothi Mahalinga Aiyar ... (Ist Respondent 
: Respondent in do.) 
Vellayam ,, C. P. Code,(Act Y of 1908), Order 22, r.3, 4—Death of the respondent before the 


raga time of the hearing—Rehearing—Right of the appellant to insist upon—Against the 
Jothi desire of the representative of the deceased respondent. 

Mahalinga An unsuccessful appellant cannot. insisb upon having a rehearing of the case 
Aiyar. 


because it turns ott that at the time of the hearing the respondent was dead when 
the representatives of the deceased respondent themselves do not want it. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
rehear Appeal No. 235 of 1911 preferred against the decree of 
the Court of the Temporary Subordinate Judge of Ramnad in 
O. S. No. 75 of 1910, after bringing the legal representatives of 
the deceased Muthia Pillai the 2nd respondent in the appeal. | 

The Hon’ble The Advocate General and T. Rangaramanuja- 
chariar for the Petitioner. : 

K. V. Krishnaswami Aiyar for the Respondents. 

| In C. M. P. No. 1792 of 1914. 

The Court delivered the following 

Judgment :—This is an application by the appellant for an 
order to rehear the appeal under the following circumstances. 

Two days before the appeal came on for hearing, the 2nd 
Respondent had died. Neither the appellant’s Vakil, nor the 
Vakil who filed a Vakalat on behalf of the 2nd respondent was 


"O. M. P, Nost1792 to 1795 of 1914. 22nd December 1914 
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aware'of this. This appeal was heard and we delivered judgment 
dismissing it with costs. The legal representatives of the 2nd 
Respondent do not ask us to hear the appeal on the ground that 
they have ‘been prejudiced by the disposal of the case. The 
learned Advocate General who appears for the appellant ‘on ‘the 
present occasion contends that the Judgment passed without 
bringing the legal representatives of the deceased respondent on 
the record is a nullity and should’ be set aside. | The question 
involved is one of considerable importance regarding practice. 


We have come to the conclusion that the appellant has no 
claim to a rehearing of the appeal. Under the Code of Civil 
Procedure, the death of one of the defendants (the same rule 
applies to respondents) does not abate a suit, Under O. XXII, 
R. 4, cl (3) it ‘is provided that if the legal representative. of the 
deceased defendant is not brought on the record within the time 
limited by law, the suit shall abate as against such defendant, 


thereby indicating that the suit can proceed against the other ` 


parties on the record. Further if a defendant has not been served 
owing to the default or neglect of. the plaintiff, it is open to 
him to elect to abandon the suit as against the unserved defendant 
and to proceed to trial with the suit as against the others; the 


law also. makes provision for the legal representatives of a de-. 


ceased defendant themselves applying to be brought on the record 
under certain circumstances. The object of these various provi- 
sions is to ensure that no party shall be prejudiced by a hearing 
in his absence. No rule of law has been quoted to us which 
enables a party who has had the benefit of a full hearing to 
take advantage of the absence of a party on the record. “The 
dictum of Benson and Sankaran Nair, JJ. in Goda Coopooramier 
v. Soondarammaill 1, is against such a contention. All the decided 
| cases are reconcilable with the principle that it is only a party 
who has not been heard that can claim a rehearing on the ground 
that he has been prejudiced. The reasoning in Janardhan v. 
Ramchandra 2 may appear at first sight to point the other way. 
The statement that tinder S. 571 of the Old Code the Courts 
are bound to hear both the parties 1s not conclusive of the point. 


t 
d 


1, (1909) I. L. R. 38 M. 167. . 3. (1901) I, L. R. 26 B. 317, 
19 
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Jannardan v: Ramchandra’ 1, Monee Lall- v. Kazee Farul - 
Hassein ® and Ramacharya v. Anantacharya 3 are ali cases 
in which the party prejudiced was granteda_ rehearing. 

- The rules of practice in England on which our code is based ° 
are to the same effect. . The decision of Bowen L. J. in Duke v. 
Davis. lends strong support to the view we have taken. The 
learned Lord Justice points out that ifa party is dead, the records 
stand good so far as the living parties are concerned ; and that 
any disposal of the case notwithstanding the death of one of the 
parties will be valid subject to its being vacated at the instance 


of the legal representatives of the person who had died. 


In the interests of justice, it is not desirable to give a right 
to an unsuccessful litigant to argue his case more than once: 
merely on the ground that one of the other parties to the procee=": 
ding was dead at the time of the hearing. 

The affidavit in this case does not say in what manner the 
appellant was prejudiced in the conduct of the appeal. before us 
by the fact that tne 2nd Respondent was dead at the time. We 
must decline to rehear’ the appeal : The petition will be dis- 
missed with costs. | 


In C. M. P. Nos: 1793 to 1795 of 1914 :— 

As the appellant has filed application for bringing in the 
legal representatives on the record, they will be granted. The 
Vakil who. appears.for the added representatives does not wish. 
to have the appeal reargued. 


ee | = 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
= Present :—Sir John Edward Power Wallis Kt., Chief. Justice 
and Mr, Justice Seshagiri Aiyar. 


e a Chetty ... Appellant* 
(Ist Defendant) 


A, N. R. K Narayanan Chetty and Respondents 
others. (Plaintiffs Nos. 1 
l to 9 and Defendants 
- Nos. 4 and 5). ` 
Principal and Agent—Nattukottai Chetty Practice—Salary chit—Limitation 
Act, Art. 89, 115—Stipulation to render accounts—Effectoj— Contract Act, S. 201 
—Termination of agency 


* A. S. No. 184 of 1912. 15th December 1914. 
i. (1901) 4 Bom. L. R. 23. 2. 14 W.R. 887. 
3. (1895) I. L. R. 21 B, 814, = 4, (1898) L.R. 2 Q. B, 260,. 


aoe le 
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The “Lat defendant was employed. by the plaintifis a firm of Nattukottai 
Chetties of Devakottah to carry on business at: certain places in Burmah under the 
terms of arsalary chit by which he undertook to’ carry on. the business under the 
direction df the 1st plaintiff ` and stipulated ' that on bringing ‘back the ‘cash and 
accounts to Devakottah and rendering the same he was`to get back the salary chit. 
On the 24th November 1906, the plaintiffs wired to him to hand over charge to the 
4th defendant who was to succeed to himand he handed over charge accordingly 
on 2nd March 1907. lst defendant cante, over to Devakottah sometime later but 
failed to account for his agency or take back his salary ‘chit. In a suit for accounts 
brought against him, more than 8 years after his handing over the charge- but 
within 8 years of his arrival at Devakottah. 

Held that the article of Limitation Act applicable: was not 115 but 89 and time 
began to run from thejtime when the agency ceased i.e, when the plaintiffs revoked 
the ist defendant’s authority and he'handed over the charge to his successor 
and as such the suit was barred. ; 

Babu Ram v. Ram Dyal (1), Jogesh ‘Chandra alias Dhalu Ghosh v. Benode 
Lal Roy Chowdhury (2), dissented from. 


Appeal from the decre of the Court ol the Tempuran 


1910. T a 


- æ = a a 


. C; S. Venkatachariar for he aa 

C. V. Anantakrishna Aiyar. and K. V. Krishnaswami Aiyar 
for the Respondents. 

The Court delivered the falowe 

Judgments :—The Chief Justice :—The first defendant was 
employed by the plaintiffs, a firm of Nattukottai Chetties of 
Devakottah in the Ramnad District to- carry'on business at 
certain places in Burmah as their agent under the terms of a 
document, Exhibit A, known as.a salary chit executed by the Ist 
defendant on his appointment. By this he undertook to carry 
on the business under the direction on -the Ist plaintiff and 
stipulated that on bringing back the cash and accounts to 
Devakottah and rendering the same he was to.get back the 
salary chit. It is explained that in the case of these agents the 
return of the salary chit means that the agent has passed his 
accounts and that -his conduct has been- satisfactory. The 
present suit is brought by. the: plaintiffs for an account 
of his dealings, and the question is whether it is barred 
by limitation. The 1st- defendant continued to represent the 
plaintiffs in Burmah after the expiry’ of the three. years 
originally agreed upon, and the plaintiffs -who were dissatisfied 


1, (1890) I. L. R. 12 A:+ -- 2. , (1909) 14C. W- N. 122. ` 
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with his conduct had some difficulty in getting. rid of him as 
appears from the correspondence., As early as the 24th Novem- 


ber 1906 they wired to him to give the keys, accounts and a 


power to the 4th defendant who was to succeed him, and at length 
on the 2nd March 1907, having executed a power of attorney in 
favour of his successor apparently with a view to facilitate the 
collection of debts owing to the firm, he handed over charge to his 
successor, who gave him Exhibit. IV, a signed receipt, and a list 
of outstandings which were stated to have been checked, and also 
apparently, Exhibits G and G1, certain further particulars signed 


by his successor, which he subsequently handed over to the plain- 
tiff at Devakottah. 


He then received a sum of Rs. 200 for his travelling expenses _ 
and for sweets and other presents to be purchased for the princi- | 
pals. According to the evidence taken in commission for the 
plaintiffs, Exhibits VIII (a), this sum was not given as a loan, 


_but he could do what he liked with it. It is customary to pay 


such sums to agents when they are returning. It is not very 
easy to reconcile this with the earlier statement made by the 
witness that if any surplus remained it was to be handed over 


to the principal or an account rendered. On his arrival at 
Madras, on the 19th March 1907; the 1st defendant wrote 


Exhibit-H and wired Exhibit 1 to the plaintiffs announcing his 
arrival and stating that he was coming in two days. According 
to the evidence for the plaintiffs, he came later and handed over 
Exhibit G and G1 but he never accounted for his agency or got 
back his salary chit. ; 


The question then ‘is, whether in these circumstances the 
suit is barred. It is now well settled that money is moveable 


‘property within the meaning of Article 89 of the Limitation Act, 


That article applies to suits, by a principal against an agent for 
moveable property received by the latter and not accounted for 
and time begins to run, “when the account is, during the con- 
tinuance of the agency, demanded and refused, or where no such . 
demand is made, when the agency terminates.” The 1st defend- 
ant in the present case relies on the termination of the agency. 
Under S. 201 of the Indian Contract Act an, agency is terminated 
among other ways, by the principal revoking his authority, or by 


y 


2 
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the agent renouncing the business of thé agency, or by the busi- 
ness of the agency being completed, and it is from this point 


under article 89 that time is to begin to run ina suit by the 


principal for.money received or not accounted for. Under S. 
218 of the Indian Contract Act, the agent is no doubt bound to 
pay the principal, the sums received on his account, but it cannot 
be said that until he doesso, the agency is not determined 
because the business of the Agency is not completed, for the 
terms of article 89 necessarily involve that the agency may be 
terminated before the payment is made. I am therefore, with 
great respect, unable to agree with the observations to that effect in 
Babu Ram v. Ram Dayal 1, and Fink v. Buldeo Dass? which do 
not seem to have been necessary for the decision as there were 
other grounds for holding that the agency had not been determined. 
The better view appears to be that the agency is determined when 


the agent ceases to represent the principal though his liability ` 


in respect of acts done by him as agent may continue. 


‘Article 89 was worded in its present form for the first time 
in the Act of 1877, but in, Hurrinath Rai v. Krishna Kumar 
Bakshi è a case under Act IX of 1871, their Lorships of the 
Judicial Committee observed that whether article 60, or 
article 90 or article 118 of that Act applied, time must be coun- 
ted from the day when the defendant ceased to discharge the 
duties of Dewan by departing from the plaintiff's service, That 
was a case of termination of the agency by the agent renouncing 
the business of the agency within the meaning of S. 201 of the 
Indian Contract Act. The present would appear to be an equal- 
ly clear case of termination of the agency by the principal revok-' 
ing his authority and the agent handing over charge to his 
| successor. I think that on the facts set out above his agency 
was determined before he left Burmah and that as the suit 
was instituted more than three years later it is barred if Article 
89 applies. 

It is said however that under Exhibit A the Ist defendant was 
bound to return to Devakottah, hand over the money and accounts 
and pass his accounts, and that article 89 is inapplicable as there 
was an express agreement that the 1st defendant should pass his 


1. (1890) I. L. R. 12 A. 541. 2" (1899) I. L. R. 26 C. 715. 
. 3. ( )ILL. R. 14C. 147. 


Venkatachal- 
lan a 


N ka aih 
Chetty. 





The Ghiof 
Justice. 


Venkakaehal, 
lati: hais 


Nara, ranan“ 
Chetty. 


The Ch Chief 
Justice. 


N, 
S 
N 
4 


144 THE MADRAS LAW JOURNAL REPORTS. ÍVOL. XXVIII 


accounts on his return. The plaintiffs rely.on a decision in Jogesh 
Chandra alias Dhala Ghose v. Benode Lal Roy Choudhry 1 that 
where there was a definite contract to render an account yearly, 
article 115 and not article 89 would be the article applicable in 
the-case of unregistered contracts. This case proceeded. to - 
some extent on the authority-of -a decision in Mati Lal Bose v. 
Amin Chand Chattopadhay 2, that -in the case of a contract 
in writing registered, article 89 does ‘not apply, but article 
116. The authority of the latter decision has been doubted 
in Shib Chandra Roy v. Chandra Narain Mukerjee 8, and 
Hafezuddin Mandal v. Jadu Nath Saha 4, and it is in my view 
conclusive of the present case. l ee 
As regards. the present ‘question it seems to me that the 
agent’ s contract to account to his principal, whether-express 
or implied, is specially provided for in article 89, and if that be 


“60, it cannot having regard to the language of article 115, be 


brought under that article. I am therefore unable with great- 


l respect to follow the decision in Jogesh Chandra alias ‘Dhala: 


Ghose v. Benode Lal Roy Chowdry 1, and hold that the suit was 
barred and that the appeal must be allowed and the suit 
dismissed with costs throughout. 

The memorandum of objections is not pressed ‘ad 15 
dismissed. i 

Seshagiri Iyer, J:—I agree with the learned Chief Justice. 

The suit is by the plaintiffs, the principals for an account 
against the Ist defendant the agent. The Subordinare Judge dis- 
believed the plea that the accounts were finally rendered and 
passed a preliminary decree for the taking of accounts. Mr. C. S. 
Venkatachariar for the Ist defendant in the appeal argues that 
the suit is barred by limitation. 


With great reluctance I have come to the conclusion that 
the contention is well founded. I do not’see any way to holding, 
that. either article 115 or article 120 of the Limitation Act 
applies to this case, as contended for by Mr. C. V. Ananthakrishna 
Iyer for the respondents Nos. 1 to 5. Article 115 is the residuary 
article relating to contracts and is made applicable only where 


` 1. (1909) 14 ©. W. N. 122. en 2, (1902) 1 C. L. J. 211. 
3. (1905) I.L.R; 82 ©. 719. : 4 4. (1908) LL.R. 36 O. 298. 
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théře is no special provision relating to contracts. “Article 120 
is the general residuary article.” Article 89 in terms provides 
for an account respecting moveable property received by the agent 
fromthe principal. The Judicial Committee have laid down in 
Ashghar Ali Khan v. Khurshed. Ali Khan 1, that money is 


moveable property within thé meaning of this article. The’ 


suggestion of the learned Vakil for the respondents Nos..1 to 5 
that as the account claimed by the principal related to monies 
lent out by the agent, on his behalf and which are still unreal- 
ised the present claim is not for moveable property received 
from the principal ignores the ‘fact that the outstandings are 
part of: the original advance made by the plaintiff to the 
defendant and of its augmentation. It: was also contended that 
as Exhibit A -provides for the rendering of the accounts at 
Devakottah on the return of the agent from Burmah, the agency 
did not terminate till that was done. I am unable to accept this 
contention, Under S. 201 of the Contract Act, an agency is 
terminated by the principal revoking his authority, or by the 


business of the agency being completed. In this case, the 


plaintiffs sent à telegram on the: 24th November 1906 to the 1st 
defendant to hand over to one Muthiah the accounts (Ex. VII). 
On the 18th December 1906, he asked the agent to start immedi- 
ately (Ex.VI. B). A similar communication was sent on the 20th 
December 1906 (Ex. VII A). On the 2nd of March 1907, the 
1st defendant handed over the accounts to Muthiah and started 
for Madras. I am of opinion that the agency terminated on this 
' date and as the suit was instituted more than three years after 
this date, it is barred by limitation. ~ . 

The decisions in Babu Ram v. Ram Dayal 2 and Fink v. 
Buldeo Dass 8 do not affect this conclusion. It was held in those 
- cases that until an agent for the sale or purchase of goods pays the 
sale proceeds or delivers the purchased property to the principal, 
the agency does not terminate. This rests on the ground that 
the business is not completed with- the effecting of the sale or 
purchase, because it is the essence of an agency in such cases 
that the sale proceeds'or the property purchased should be handed 
over to the principal. 


1. (1901) 1. L. R. 24 A. 27. 2. (1890) I’ L. R. 12 A. 541, 
3. (1899) I. L. R. 96 C. 715. 
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_. It is said that the 1st defendant took Rs. 200 as passage 
money for which he had to render an account. There may be a 
separate accountability for this sum, but this is no part of the 
business carried on in Rangoon for which the defendant was cons- 


tituted the agent. It is in evidence that: the agent came‘to ` 


Madras, and handed over some accounts to the plaintiffs at Deva- 
kottah. That fact will not have the effect of intercepting 
the termination of the agency. The business in which the Ist 
defendant was engaged was completed when he handed over the 
accounts to Muthiah. That was done in obedience to the order of 
the plaintiffs in that behalf thereby revoking the agency. The Ist 
to 5th Respondents’ Vakil relied on Jogesh Chandra alias Dhalu 
Ghose v. Benode Lal Roy Choudhry 1, for the position that when 
there isa ‘special contract fixing adate for the rendering 
of the accounts, the article applicable to suits by principals 
against agent is 115 and not article 89. The fixing ofa date 
for rendering accounts cannot stop the termination of the agency. 
The authority relied upon in Jogesh Chandra alias Dhalu Ghose 
v., Benode Lal -Roy Choudhry 1 has been dissented from by 
Maclean C.J. in Hafezuddin Mandal v. Jadu Nath Saha 2. Mr. 
Justice Mookerjee in Shib Chandra Roy v. Chandra Narain 
Mukerjee 3 held that the article 89 would apply to a case like the 
present. Iam-therefore constrained to hold that the suit is 
‘barred by limitation. ; 


1. (1909) 140. W. N. 122. ` = 2. (1908) L L. R. 35 C. 298. 
3. (1905) I. L.R. 32 0.719. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer and Mr. Justice Napier, 


The Municipal Council of Kumbakonam ... Defendant* 

(Appellant) 
y. E NG 

Veeraperumal Padayachi ' ... ` Plaintiff (Respondent) 


District Municipalities Act, S. 261—Notice— Suit for damages in respect of 
contract with the Municipal Cownrcil—Limitation Act, art. 2, S. 22— Hindu Law— 
- Joint family—Manager—Conitract'in the name of —Parties to suit—Joinder of other 
members not necessary—Defendant made a plaintiff—Starting point of imitation. 

A suit for damages in respect of a contract with the Municipal Council for the 
removal of rubbish does not come within S. 261 of the District Municipalities Acti 
and a suit brought without giving notice as required by that section is not liable to 
be dismissed on that account. 

Ramehordas Morarji v. Municipal en of Bombay (1) L. L. R. 25 
Bom. 387 followed. 
| Such a suit is not governed by art. 2 of the Limitation Act, not being one for 
doing an act alleged to be in pursuance of an Enactment. 

Where a contract is taken by the managing member of a Hindu family in 
his own name, a suit is maintainable by him in em of it, without malang the 
other members parties. 

~ Where a defendant is made a plaintiff the starting point for limitation is the 
institution of the suit and not the date when he is made a plaintiff. 


“Second appeal from the decree of the Court of the Sub- 
ordinate Judge of Kumbakonum in A. S. No, 410 of 1912 pre- 
ferred against the. decree of the Court of the District Munsif of 
Kumbakonam in O. S. No. .387 of 1910, 

V. S. Govindachariar for Appellant 

G. S. Ramachandra Iyer for Respondent. 

The Court delivered the following 

Judgments : Napier J :—-In this case the plaintiff brought a 
suit originally against the Municipality of Kumbakonam and 
another, a contractor, claiming to be interested in a contract 
made by his brother with the defendant Municipality, which 
contract was still in force, asking for an injunction against the 


= woe 


defendant to restrain them from interfering with the work being’ 


done under the contract, and for a small amount of damages for 
extra expense to which the- contractor ‘had been put owing to 
past interference, the person with whom the contract was made 
not being joined as plaintiff, but being made a defendant on the 
ground that he was at the time in jail and unable to bring the 
suit himself. Subsequently, leave was granted by the District 


S. A. 1187 of 1913. 42nd Dec. 1914, 
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Munsif to amend the plaint and to make the contractor-defend- 
ant a.plaintiff. This was done anda claim, alternative to that 
for an injunction, in the form of a claim for damages for 
Rs. 312-8-0 was added in the view that possibly the conditions had 
changed in such a manner that an injunction would not or could 
not be granted. The District Munsif decreed the amount 
against the Municipality and dismissed the suit against the other 
parties, holding that they were in no way -responsible for the 
damage. The Municipality appealed on the ground that notice 
required by S. 261 had not been given and that the suit was 
barred by limitation and on the merits. The Subordinate Judge 
dismissed the appeal. 


The points taken in this appeal are that no proper notice 
under S. 261 had been given, that the District Munsif erred in 
law in permitting the plaint to be amended, that the first plain - 
tiff had no locus standi to file the suit and that the suit is barred 
by limitation. 

On the question of notice, various some were raised which 
are only important if notice is necessary; but, I am satisfied 
that S. 261 does not require notice in a suit of this nature. It 
provides that no action shall be brought against’ the council or 
any councillor or any servant or any person acting under the 
directions of the Council, Councillor or servant, on account of 
any act done or purporting to be done in pursuance or execution 
or intended execution of this Act or in respect of-any alleged 
neglect or default in the execution of this Act until the ex- 
piration of one month after notice in writing has been delivered 
at the office of the Council or at the place of the abode 
of the Councillor or such person, explicitly stating the cause of 
action, the nature of the relief sought, the amount of compensation 
claimed and other particulars. Sub-section (2) provides that if 
such council or person to whom notice has been given has before 
action commenced, tendered sufficient amends to the plaintiff, 
such plaintiff shall not recover more than the amount so tendered. 
Sub-section (3) provides that except in the case of a suit for 
recovery of immoveable property or declaration of title thereto, . 
the action shall be commenced within six months after the 
aecrual of the cause of action: and sub-section (4) provides that 

no action shall be brought against the ehairman on account of 
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any act done in pursuance or execution or inténded execution of 
this Act, or in respect of any alleged default on his part in the 
execution of this Act if such act was done or if such default was 
made in good ' faith; but that such actions shall be brought 
against the council. : 


"The suit in-this case was one for damages in respect of a 
contract entered into .between the Municipal Council and the 


contractor for the removal of’ rubbish. The act alleged to have, 


been done was interference by the council through its servants 
with the contractor; which interference prevented his collecting 
and disposing of at a profit the rubbish, the subject of the 
contract. The damages are estimated:at the value of the manure 
“which he was unable to collect and so dispose of. The contract 
is not of such a character as must necessarily arise out:of the 
statutory powers given toa Municipal body although ot course, 
apart from the act, the Municipality would have no existence and 
would therefore be-unable to enter into such a contract. 

“The question is whether the interference by the Municipality 
giving rise to the breach is “done or purports to be done in 
pursuance or execution of this act” or whether the action is 
brought in respect of “alleged neglect or default in the execution 
of this Act”. The words used are wide and it may be said are 
also vague ; for, in one sense if a statutory body does any act 
or makes any contract it may be said that that act was done or 
contract made in execution of the Act. But, in my opinion this 
reading of the words is not what is contemplated by the legis- 
lature. .Some slight indication of the meaning may be gathered 
from sub-section (2) which speaks of the councillor or ‘servant 
having tendered sufficient amends to the plaintiff. It would ‘be 
a natural use of the word “amends” to apply it to any tortious 
“act injuring a person or his property such as for instance, 
trespass. But the word seems inapplicable to breaches of con- 
tract where the natural and legal phrase is compensation or 
damages. This point alone would not be sufficient to decide the 
case but there appears to be fairly uniform authority both in 
England and in India for exclusion of-contracts of this nature 
from the purview of the section. | 
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In Ramchordas Moorarji v. The Municipal Commissioners 
for the City of Bombay 1 the point was considered and it was 
held as settled law that a suit on a specific contract was not 
within the section. Reference is made to the casé of Garton v. 
G.W. Railway.’ There the action was on a contract, the plaintiff 
declaring for money had and received and on accounts settled 
Earle J..held that the notice given under the section was bad. In 
the Court of Exchequer Chamber the point was taken that no 
notice was ‘required and it was held by the Court that an action 
for money had and received or upon accounts stated was not 
within the section which provided for notice for anything “done 
or omitted in pursuance of that Act or in execution of powers 
or authorities made, given or directed in by or under the Act”. 
It has to be noted that the section does not contain the words 
‘in respect of any alleged neglect or default in the execution: of 
the Act’, but the words considered by- the court were ‘ in pursu- 
ance of the Act or in execution of the powers under the Act’ 
which words govern the additional words in S. 261 ‘alleged 
neglect or default’. The ratio of the decision in Ramchordas 
Moorarji v. The Municipal Commisioners of Bombay! is 
stated by the Chief Justice as follows :—“ The conduct leading 
to the action is a wrongful act or omission. under the contract 
as distinct from one in the execution of the Act; and it is 
the eee of a specific contract that is the occasion of the right 
to sue.’ 

The Municipality of Faizpur v. Manak Dulab Shet 3 wasa suit 
for specific performance of an alleged contract by the Municipality 
under which the plaintiff permitted the Municipality to pull down 
some constructions, they undertaking to rebuild them. There 
was a breach by the Municipality and damage was sought in 
addition to the suit for specific performance. It was held that 
S. 48 of the Bombay Municipal Act of 1884, which was in the 
same terms as S. 527 of-the Bombay Municipal Act 1888 con- 
sidered by the Chief Justice, did not apply to suits for damages 
in respect of specific contracts. 

Reliance is also placed on Mayandiv. Mc Quhae‘ a suit for 
money due for a timber contract. It was held that the suit was 


1, (1901) I. E. R. 35 B. 887 2 (1858) Bl. and Ell. 120. E. R. 721. 
3. (1897)1. L. R.22 B. 687. 4. (1878) I. L. R. 2 M. 194. 
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not. within S. 168 of the Town Improvements Act of 1871; but, 
that section is in much narrower words—‘a suit against the 
commissioners etc., for anything done under the Act ’——and it 
would hardly be safe to rely on the construction of such words 
as an authority for the construction of S. 261. The same objec- 
tion applies to another case relied on, Muthia Chetti v. Secretary 
of State 1. The Act considered there was the Salt Act, No. IV 
of 1889, the words of S. 87 being, ‘for anything done—or ordered 
to be done under this Act.’ Two cases relted.on by the appellant 
were, ‘the President of the Taluk Board of Sivaganga v. Nara- 
yanan 2 and Srinivasa v. Ratnasabapathi 3. The first was a suit 
for an injunction restraining the Taluq Board from interfering with 
a wall built by the plaintiff. The court held that a suit for decla- 
ration of title and for an injunction was not within the scope of 
the section but used the following words “ the cases contemplated 
in that section are suits for compensation and for damages and 
the principle is to allow public bodies time for tender of amends 
to parties to avoid litigation.” The words ‘ compensation and 
damages’ are certainly wide enough to cover ‘suits for breach of 
contract but they can be applied to the narrower limits laid 
down in the 25 Bombay case and certainly it did not decide 
that a suit will lie for breach of a specific contract. ‘The case at 
page 474 was a suit to recover from a Municipality money 
deposited -for the due performance of a contract. The Court 
decided without giving reasons that the suit was not within 
S. 261 quoting the words “the cases comtemplated in.that 
section are suits for compensation and damages.” It has to be 
noted that this was a suit on a contract but for money had and 


received under the contract. It is therefore not an authority ` 


-against the application of the section to a suit for damages 
for breach, but at the same time the words cannot be 
held necessarily applicable to such’ suits. These cases 
therefore are no authority for the appellant’s proposition. 
The case of Chunder Sikhur Bandopathya v. Obhoy Churn 4, 
quoted by the learned Judges is one in which Garth C. J. 
decided that “the section is applicable only in those cases where 
the plaintiff claims damages or compensation for some wrongful 
act committed by the commissioners, or their officers in the 


1. (1908) I. L. R. 31 M. 523. 2. ‘ (1892) I-L. R. 16 M. 817. 
3. (1892) I. L. R.16 M. 474. 4.. (1888) I. L. R. 6 0.8, 
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exercise of their statutory powers.” These words can hardly 
include a suit for damages for breach of a contract. ` 
The Jast case that is relied on is The Municipal Council of 
Kurnool v. Subbamma 1. In that case the point was taken in a 
petition under Section 25 of Act IX of 1887 that a certain 
notice sent to the council was defective and the High Court was 
asked to set-aside the decree obtained by the plaintiff. It does 
not appear from the report on what basis the loss or damage 
sustained was ascertained. But reference was made to the case 
of Eales v. The Municipal Commissioners of Madras 2, which 
was a sult in tort. So far as it appears therefore this case is no 
authority in favour of the appellants. Even if the case was one 
on contract, the point was not decided as the court declined to 
interfere in revision when the objection to the notice was then 
raised for the first time, 
` As against the inference sought to be made from the language 
of the Court in the above cases, there is the language used by 
this Court in Syed Ameer Sahib v. Venkatarama *, where in 
construing S. 156 of the Local Boards Act of 1884 which is 
in similar terms to S. 261 under construction, the court adopts 
the language of Garth C. J. in Chunder Sikhur Bandopathya 
v. Obhoy Churn 4, above referred to that the section is 
only applicable to suits for compensation claimed for wrongful 
acts committed under colour of the act. It can hardly be 
claimed that this language is applicable to suits for damages for 
breach of contract. On a careful consideration of the authorities 
I have come to the conclusion that there is no conflict between 
the view taken by this Court and that beld in Bombay and on 
the words of the section and on the view taken in England as 
analogous words, I am satisfied that the decision in I. L. R. 25 
Bombay is correct and should be followed by me. I therefore hold 
that no notice was necessary. 
On the second point itis clear that under the rules of 
order VI, the District Munsif had. full power to allow the 
amendments, The point as to limitation is that the amendment 
of the plaint was made more than 90 days after the alleged breach 
by the defendants and that therefore the suit is barred by article 2 


1. (1908) 18M. L. J. 426. 2. (1890) I. L. R. 14 M. 386. 
8. (1892) I. L. R. 16 M. 297. 4. (1880) I. L. R. 606.8. 
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ofthe Limitation Act, the language of which is ‘suit for compen- 
sation for doing an‘ act alleged to be in pursuance of any 


enactment.’ The reasons above given for holding that. this suit ` 


is not one for an act done in pursuance or execution of this Act 
or in respect of any alleged neglect or -default in the 
execution of this Act apply equally to the construction of this 
article. It is therefore unnecessary to decide whether the date 
when, the 3rd defendant became the 2nd plaintiff should be the 
starting point of limitation or the date on which the plaint was 
originally filed, but it would appear that S.'22 of the Limitation 
Act is conclusive on the point. The old Act which makes the 


date from which limitation runs where a new plaintiff is substi- ' 


tuted or added the date when he was so made a party, has been 
amended and the section has no application where a defendant 
is made a.plaintiff as has been done in this case, 


The last question is whether the original plaintiff had any 
cause of action. ‘Reliance is. placed on Iswaran Pillai v. 
Taragan 1 where it was held that a stranger to a contract 
although entitled to a benefit under it is not entitled tosue. The 
lower appellate Court has found that the first plaintiff was the 
undivided brother of the second plaintiff, the actual party to the 
contract and that he was the person who actually carried out the 
contract. He was as such entitled to bring the suit provided 
that the actual contracting member of the family was made a 
party. This was done in the plaint as originally framed. After 
the third defendant had become the second ‘plaintiff there was no 
necessity to join the other members of the family as the party 
in whose name the contract was made was entitled to bring the 
suit. This objection therefore fails. This second appeal is 
dismissed with costs. l 

Spencer, J :—I concur. 


1. (1918) 26 M. L. J. 127, 
‘ 2 


Municipal 
Council of 
Kumba- 
konam 
v. 
Veeraperumal 
Padayachi. 





Napier, J. 


Jagannaikulu 
v. 
_ Manager 
Nandigam 
Estate. 


154 THE MADRAS LAW JOURNAL REPORTS. [ VOL. TANI 


IN:THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice Oldfield and Mr. Justice Tyabji. 


Puchakayala Jagannaikulu and others ... Appellants” 
v. (Defendants) 
The Manager of Nandigam Estate ... Respondent 
' in all (Plaintiff 
in all) ` 


Landlord and Tenani—Intermediate Landholder—Meaning of —-Mortgagee— 
Local Boards Act S.73t—-Payment of Road cess—Right of tenant whether can be 
abrogated—Res judicata. 

The mortgagee of a portion of a permanently settled estate not separately 
registered is an intermediate landholder within the meaning of 5. 78 of the Local 
Boards Act and as such he and not the mortgagor has the right to collect from:the 
tenants the half of the cess they are bound to pay under the section. 

Per Oldfield, J.—The tenant’s right to pay him recognised in that section 
cannot be abrogated by a contract to which they are not parties. 

An incidental finding’ against which a party has no right of appeal cannot 
operate as res judicata. Srinivasa Iyengar v. Srinivasa Iyengar (1) and Rama- 
murthiv. Secretary of State (2) distinguished. 

Per curiam.:—The question whether the mortgagee when paid, can retain it 
himself or is bound to account for it to the mortgagor is not relevant for the 
determination of the rights and liabilities between the landholder and the tenant, 


Second appeals from the decrees of the District Court of Gan- 


jam in A. S. Nos. 253 to 255, 258 to 262, 286 to 300 and 429 to 


433 of 1912 respectively, preferred against:.the decrees of the’ 
court of.the special Deputy Collector, Estate Land suits, Chicacole 


-t §.78, - Every Landholder shall pay to the Collector, or other officer empowered 
by him to receive it, the local tax due inrespect of lands held by him as aforesaid 
(exclusive of the amount of such tax, if any, payable by the tenant as herein after 
provided) on or before such dates and in such instalments as the Collector, under 
the general orders of the Board of Revenue, may by notification declare. And 
if such lands be occupied by a tenant paying water rate direct to Government, such 
tenant shall pay to the Collector, together with the water rate, the local tax due on 
the amount of such water rate. 

Provided that in all cases where a person holds lands with or without a right of 
occupancy as an intermediate landholder on an undertenure created, continued or 
recognised by a landholder it shall be lawful for the landholder to recover from the 
intermediate landholder the whole of the tax paid by the landholder in respect of 
lands held by the intermediate landholder less on half the tax assessable on the 
amount of any Kattubadi, Jodi, poruppu or quit rent payable by the intermediate 
landholder to the landholder. 

Provided also that in the case of lands occupied by tenants, it shall be lawful 
for the landholder (or the intermediate landholder as the case may be) to collect and 
recover from his tenant one-half of the amount payable by the landholder in 
respect of the lands so occupied. 


* S, A. Nos. 2112 to 2189 of-1913. ` 80th September 1914. 
1, (1910) I. L. B. 38 M. 483, 2. (L911) I. L. R, 36 M. 141, 
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in Summary suits Nos. 228, 230, 231; 225, 227, 229, 232, 240, 
215, 217, 219, 222 to 224, 226, 233 to 239, 241, 216, 218, 220, 
221 and 242 of 1912." 

K. Srinivasa Aiyangar and M. Purushotham Naidu for 
Appellant. 

S. Swaminadhan foi Respondent. 


The Court'delivered the following 


Judgments :—Oldfield, J :—The appellants are defendants, 
enants of an estate of which plaintiff is the Court of Wards 
Manager. The question is whether defendants are bound to pay 


plaintiff the portion of the Road cess, for which they are res- | 


ponsible under S. 73, Local Boards Act (V of 1884 amended by 
VI of 1900) or can and should pay a mortgagee under Exhibit I, 
The Lower Appellate Court has held that they must pay plaintiff 
with reference to the terms of both Exhibit J and S. 73. 


_ The material portions of S. 73 provide that (1) every land- 
holder must pay the tax (except that leviable on water tax, which 
is not in question here) directly to Government (2) the land- 
holder can recover a specified portion of the tax from “any 
person, holding lands with or without right of occupancy as an 
intermediate landholder on an undertenure created, continued 
or recognised by the landholder,” (3) the intermediate land- 
holder can recover from the tenant’s occupancy land half the tax 
payable by the landholder in respect of that land. ; 


Some attempt was made to argue that the mortgagee under 
Exhibit I, was a transferee of the title, to the mortgaged property 
and therefore became the landholder during the term of the 
mortgage. But this does not appear to have been put forward 
in the Lower Courts. The property is part of a permanently 
settled Zamindari, and it is not alleged that it has been separately 
registered. In Exhibit I, moreover the mortgagor, plaintiff's 


predecessor, expressly . undertook to continue the payment of |. 


peishkush. In these circumstances attention. may be confined to 
the Ta that the mortgagee is an intermediate landholder. 

. The Lower Appellate Court has first held generally that the 
acre is not an intermediate landholder within the meaning 
of the Act, but has given no general reason for doing so. To us it 
is clear that a mortgagee with possession is as much a landholder 
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as-any lessee and that he is intermediate between plaintif and 
his tenants. Our difficulty is caused by the further reference 
to an undertenure. That expression is not defined in the Local 
Boards Act ; nor, so.far as we have been shown, Is it part of the 
legal or revenue phraseology of this Presidency. It is argued on 
the one hand that an undertenure involves the idea of a tenancy, 
a holding under å landlord for rent or service, and therefore 
cannot include a mortgagee with possession. On the other hand 
it may be said that it involves only a holding and is not res- 
tricted to holdings of any particular description. And this is in 
accordance with the only other use of the word in India, to which 
we have been referred, that in Ss. 3 and 5 Bengal Tenancy 
Act (VIII of 1885), where a tenure is defined as the interest of 


a tenure holder or undertenure holder, and a tenure holder as 


meaning primarily “a person, who has acquired from a pro- 
prietor a right to hold tand for the purpose of collecting rents 
or establishing tenants on it.” This definition is wide enough 
to cover the mortgagee in the present case, since under 
Exhibit I he was put in possession to collect rents and 
profits estimated at an amount which would extinguish the 
debt within the term fixed. Mortgagees in possession, equally 
with lessees, are entitled to recover rent by summary process, 
Vellayan Chetti v. Tirwvakone 1; and it is a further reason 
for adopting defendants’ construction that in accordance 
with it the amendment of the Act in 1900 would afford a 
comprehensive remedy for the mischief, agaist which that 
amendment must be supposed to have been directed, by protect- 
ing tenants against the landholder’s separate demands for cesses 
in mortgaged as well as leased estates ; for no reason has been 
suggested for the restriction of the protection afforded to the 
latter. So far then as argument can be based on the wording 
of S. 73, the conclusion must be that the mortgagee is an inter- 
mediate landholder and defendants are entitled to pay him. 


The learned District Judge next dealt with Exhibit I; laying 
stress on the absence of reference to payment of cess and the ex- 
clusion of the mortgagee’s liability for taxes and holding that 
“ assuming the mortgagee is an intermediate landholder within the 
meaning of S. 73, the right to receive one half of the cess from the 


1. (1882) I. L. R. 6 M. 76, 
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tenant is dependent.on the liability of the landlord (or presumably 
the unter e landlord) to pay it and his having paid the whole 
cess.” “But in construing Exhibit I, itis to be remembered that 
it is dated 1897, before -any explicit liability for any part of 
the cess was placed on the intermediate landholder by Act VI of 
1900 and before the tenant's right to pay him was recognised by 
Statute ; and accordingly no clear recognition of that right is to 
be looked for in the documents. One of its terms is no doubt 
that plaintiff's predecessor shall pay the peishkush to Government 
and it is not contended that that does not cover the payment of 
cesses payable with it. But, if the landholder is liable directly 
to Government for cesses under Exhibit, I, that is only what 
S. 73 provides; and his being so cannot affect the right of the 


tenant to pay the intermediate landholder or the landlord’s duty, 


to recover from the latter, referred to later in the section. There 
is further underlying this argument and that,based on Exhibit, 
III, IV and VI to which reference will be made, the fallacy 


involved in the failure to recognise that. section 73 in | its. 


amended form confers a right on the tenant. When it has been 
found that an intermediate landholder, such as the section 
contemplates, exists, that right cannot be affected by a contract, 
such as Exhibit I, between’ plaintiff's predecessor and a third 
party, the mortgagee. Nor, created (as it 15) “unconditional, 
can it depend on any payment having been made by the former 
to Government or by the latter to the former. It is accordingly 
immaterial whether plaintiff is entitled to be reimbursed by the 
mortgagee the sums, which (it is not denied) he had paid 
Government or whether, as defendants contend, he is not 
entitled to reimbursement under the terms of Exhibit I. 

On this point plaintiffs contention that the change in the 
law effected by Act VI of 1900 cannot modify the relation 
between:him, his mortgagee and defendants, created by Exhibit I 
in.1877 calls for notice. It is of course the case that, the rights 
of the parties to a contract are to be judged by their intention 
at its date and “ by that law, by which they intended or rather 


‘may justly be presumed to have bound themselves.” Lloyd v.- 


Guibert 1. But this principle can affect only the parties. It 
cannot affect strangers to the contract, such as defendants, or 
deprive them of a rights. 

(1865) 6. B. and 5. 100, 
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Plaintiff relies next on the fact that in O. S. No, 54 of 1905 
he was refused a decree against the mortgagee for the amount ’ 
of the-payments he had made to Government for cess for certain 
faslies prior to those now in question. It is not clear how this 
was relied on in the Lower Appellate Court. But itis not 
alleged that this decision is res judiaata between plaintiff and 
the present defendants, who were not parties ‘to it. Here 
argument is based’ on the principle stated in Srinivasa 
Aiyangar v, Arayar Srinivasa Aiyangar 1, and Ramamurthi v. 
Secretary of State 2, that judgments, whether in rem or in 
personam establishing a relation between the parties to them, 
are conclusive against third parties in the absence of fraud on the 
latter ;.and that principle must be accepted by this Court though ` 
its validity. was doubted in Peari Mohan v. Durlavi Dassya 8. 
There is however the fundamental objection to its application to 


the present case that it extends only to adjudications, which 


would be res judicata between the parties to them, and that the 


judgment in O. S No. 54 was not of that description. It has 


not been printed but the Lower Appellate Court’s account of it 
on which we must depend, shows that the mortgagee, who suc- 
ceeded, could not have appealed against the merely incidental 
finding on the point now in question and that that finding dealt 
with not the defendants statutory right, but with the existence of 
an assignment to the mortgagee of the right to collect from them. 

The existence of such an assignment, as evidenced by Exhi- 
bits III, IV, VI is the next matter in issue. The last mentioned - 
document can be dealt with shortly, because the Lower Appel- 
late Court found.on the evidence that the circumstances, in which 
it was prepared, were not established. Exhibits III and IV are 
prior leases of the property, the unexpired term of the former 
having been transferred to the mortgagee under Exhibit I. The 
cess was no,doubt specified in them as one of the items making 
up the total payable by the lessee, and it is argued by defendants 
that this total being the basis, on which the amount ofrent 
Rs.2,600 to be credited annually against the mortgage debt is esti- 
mated in Ex. I, the cess must be supposed to be included in that 


‘amount and appropriated to the mortgagee, plaintiff being there- 


J. (1910) I. L. R. 88 M. 488. 3. (1911) I. L. R. 86 M. 141, 
8. (1918) 18 C. W. N, 954. 
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fore bound to pay Government from his own pocket. The Lower 
Appellate Court was, I think,’ right in holding that this inference 


was not justified. For the cess is only Rs. 71-1-6 per annum, 


whilst the total rent under Exhibit III was Rs. 2,391-1-6; and ‘the 
method, by which-the amount fixed in Exhibit I Rs. 2,600, a 
round figure, was arrived at .is beyond conjecture. Plaintiff on 
the other hand relies on the Lower Appellate Court’s statement 
that “the non-mention of the right to get the half-share of the 
cess from the tenants in Exhibit I prima facie suggests that it 
was not included in the rights conferred on the mortgagee ” asa 
finding of fact, which cannot be contested in Second Appeal. 
But the very guarded language used by the learned District 
Judge regarding what is really the construction of a document 
precludes my taking this view; and on the merits I cannot find 
that anything is established’ in favour of either side. 


In these circumstances the foundation of our decision must 
“be our conclusions that the mortgagee is an intermediate landlord 
within the meaning of S. 73 and that the tenants’ right to pay him 
recognised in that section, cannot be abrogated by a contract, to 
which they were not parties, The appeal must be allowed, the 
decision of the Lower Appellate Court being set aside and that 
of the Deputy Collector restored with costs in both Courts. 


‘Tyabji, J :—The plaintiff seeks to recover land cess from the 
defendants claiming that he is landholder and the defendants bis 
tenants under S. 73 of the Local Boards Act (Madras Act V of 
1884). The defence is that the defendants are not bound to pay 
. the cess to the plaintiff but to the person who has a usufructuary 
mortgage of the land under Exhibit I dated 3rd Nov. 1897, The 
material portions of S.73 are as follows :--Every landholder 
shall pay to the Collector.....:..:the local tax............ “Provided 
that in all cases where a person holds landsas an intermediate 
landholder on an undertenure.................. recognised by a 
Tandholder, it shall be lawful for the landholder to recover from 
the intermediate landholder whole of the tax............ less one 
half of the tax assessable on the amount of............ „quit rent 
.payable by the intermediate landholder” “provided (also) that, in 
the case of lands occupied by tenants, it shall be lawful for the 
Jandholder (or the intermediate landholder, as the case may be) 
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to.collect and. recover from his tenant one half of the amount pay- 
able by the landholder in respect of the lands so occupied.” The 
portion enclosed in ( ) were inserted by Madras Act VI of 
1900 and came into force on lst April 1901, about 34 years 
after the execution of the mortgage, Exhibit I. 


The scene of the section is that though the whole of the tax 
is recoverable by the Collector from the landholder, yet half of 
the tax is to be borne ultimately by the tenant and the other half 


‘either entirely by the lJandholder or, (where there is an’ inter- 


mediate landholder) partly by the landholder and partly by the 
intermediate landholder. The eftect of this division between the 
two latter it is provided that wherever there is an intermediate 
landholder, the one half: tax payable by the tenants, shall be 


recovered by the intermediate landholder and not by tog land- 
holder. 


It is urged in the first place that the plaintiff has no locus 
standi because the mortgagee is the landholder ; that as stated in 
one of the grounds of the second appeal “Exhibit I is in effect 
an absolute transfer of property for a term.” Itis admitted 
however that the plaintiff was prior to the mortgage, the land- 
holder. There does not seem to have been such a complete 
transfer of the ownership as to pass to the mortgagee all the 
rights which the mortgagor had in- the property ; as pointed out 
by my learned brother (whose judgment 1 have had the benefit 
of reading): though the property is part of a permanently settled 
Zamindari, it is not alleged to have been separately registered 
and the land-tax is specifically payable by the mortgagor. The ` 
deed refers to itself as “Khanda Gutta” (which Era means 
“fixed rent) “deed with possession” and also as “mortgage with 
possession.” This contention therefore cannot succeed. It does 
not, seem to have been. put forward in the Lower Courts. 


Therefore whether the plaintiff can recover the half cess: 
payable by the tenants depends solely upon whether the mort- 
gagee answers to the description of an intermediate landholder. 
All the rest of the arguments addressed to us or contained in 


the judgments of the lower Courts centre round this one ques- ; 
tion, ' 
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The expression “intermediate landholder’” appears from 
‘section 73 to connote :—(a) the holding of land (b) as an inter- 
mediate landholder (c) on an undertenure (d) created, continued, 
or recognised by a landholder, (e) payable by him of kuttubadi, 
Jodi, poruppu or quit rent, (f) that when he exists the tenant. is 
his tenant. The last appears from the second proviso, 

The expression intermediate landholder indicates Prima 
facie a person who is (1) a landlord of the tenants (2) a tenant 
_ot ‘the ultimate landholder. His dual capacity is recognised in 
the direct reference to undertenure, and the assumption that 
rent is payable by him on the one hand and by the fact that the 
tenants are referred toas his tenants on the other. It is -also 
referred to in Nallayappa v. Ambalavana 1, for another purpose. 
It is true that if no rentis payable by the intermediate land- 
holder to the landholder, there is no unsurmountable difficulty 
in working out the provisions of the section; the intermediate 
Jandholder will in that case have to pay the whole tax to the 
landholder or in other words bear the whole tax himself. 

‘With reference to the expression undertenure I have been 
unable to come across its use or recognition in any English or 


American Text books ‘on the law relating to Landlord and. 


Tenant, or anywhere else except in the Bengal Tenancy Act 


(Bengal Act VIII of 1885). The definition contained in that | 


Act has been cited by my learned brother; it consists of the 
, equivalent of (d),(a), and (f) above, with reference to which there 


is no dispute before us; the expression undertenure is evidently 


not used in S. 73 in a sense cognate to ‘‘undertenant” which 
would mean the holding of a tenant under a tenant, or an under 
lessee. Still inasmuch as in accordance with the strict termino- 
logy of English Law even a freeholder is a tenant holding a 
tenant on a tenancy aad undertenure may with sufficent accura- 
cy be taken to refer.to a holding under that of the lJandholder. 

Five other considerations have been suggested to -us, 
three as having some relevance to the connotation of the term 
intermediate landholder, and two as otherwise affecting the 
rights of the parties. 

First there is a remark of the District Judge on which a 
pood portion of his judgment is based; (“assuming the mortgagee 


1, (1908) T. TL. ‘R. 27 M. 465, 469, 470. 
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was an intermediate landholder within the meaning of S. 73 the 
right to recoyer one-half of the cess from the tenant is (hé says) - 
dependent on the liability of the landlord to pay it and on his.actu- 
ally having paid the whole cess”). This remark has reference to 
the nature and incidents of the rights concerned. It seems to me 
necessary to direct attention tothe component parts of the three 
relationships on which the section is explicitly based, and then 
to annex rights to the holders of the respective relationships. 
Considered with reference tothe two relationships entitling a 
right to claim half the tax, in the case of the landholder’ the 
District Judge’s remark may be correct; the first proviso refers 
to the tax paid by the landholder for payment of which the section 
specifically provides. But the remark is obviously inapplicable 
to the intermediate landholder. His right does not depend on his 
liability to pay the tax. He does not in any case“ actually pay 
the whole cess;” he pays the whole cess a deduction calculated on 
the rent payable by him: and he pays not to the Collector but to 
the landholder. The learned District Judge’s remark therefore, 
coupled as it is with the assumption that the mortgagee is an inter- 
mediate landholder seems to me, with the greatest respect to be 
unsupportable. The Act provides for the payment of the tax 
and its apportionment amongst the three persons by reference to 


. their having certain relationships to the land and to each other. 


The payment of the tax to the Government is not laid down as 
an element in.the definition of connotation of any of these : 
relationships and the existence of the ‘relationship is the only 
condition precedent to the rights to recover half the cess. The 
payment has been imposed on him who bears one of the 
relationships namely that of the landholder ; and the liability on 
the others is qualified by the amount paid or payable by the 
landholder. The recovery of half of the cess is not dependent 
on the landholder’s liability to pay it, in any sense except 
that where no cess is payable the portion received from the tenant 


is half of nothing, 


Secondly; in an ae: portion of his judgment the District 
Judge has remarked that “there is no:transfer of property” (to 
the present mortgagee) “as in the case of an English mortgage 
by conditional sale ” and that therefore the mortgagee cannot in 


i 
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the present case be considered to be an intermediate landlord. Jagannaikulu 
With great respect Iam unable to follow this. Assuming that Na 


: Nandigé 
there is no such transfer of property as referred to, I do not find © Deis 
that as an ingredient in the notion of an intermediate landlord. Tyabji, J 


Thirdly, itis suggested that if it is shown that as between 
the mortgagor and mortgagee the former cannot recover anything 
from the latter, it must be decisive of the question whether the 
tenants must pay to the oneor tothe other. That in my opinion 
is not the case. It is true that the law assumes that the 
intermediate landlord (1) recovers half of the tax from the 
tenants, (2) that he pays something to the landholder and these 
two matters are connected with each other, and (to the extent 
stated above) with (3) the landholders liability to pay the whole 
tax to the Government. But I apprehend that by ` the 
terms of the contract with the intermediate landholder 
the landholder could either release to the intermediate land- 
holder his right to ‘recover the portion of the tax which the 
law empowers the landholder to recover or reserve that right to 
himself .and the release or the reservation might be either 
expressed or it may be implied from the fact that all rights other 
than those referred to are either expressly released or reserved 
(Cf. Nikkamalyv. Sulaiman 1. If the right to recover half cess from 
the tenant had been purported to be reserved by the landholder 
to himself, there might have arisen a question whether the tenants 
would not even in that case be justified in paying it to the | 
intermediate landholder. I shall refer to the legal aspect of this 
aspect of this question under the fourth head to which I have 
alluded. But here I must state that in my opinion the contract 
of 1897 contained no reservation express or implied of the right 
arising from the amendment of the Act of 1900. 

On the other hand, the Jandholder may, it is not disputed, 
validly agree to allow the intermediate landholder to retain the 
portion of the tax recovered frem the tenant and apply it towards 
any sum that may be due to him from the mortgagor and that is 
what is alleged here on behalf of the tenants. But though the 
question whether or not such an agreement expressor implied 
relating to the application of the money exists between the mort- 
gagor and mortgagee may affect their pockets, it does not affect the 


i 1. (1879) I. L. R. 2 A. 193, 
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question whether the tenants haveto pay to the mortgagee in the . 
first instance or directly to the mortgagor. The District Judge’s 


_ omission to notice this made him consider that there was here 


something like an “assignment of the statutory right to contribu- 
tion,” alleged, whereas the question is whether the mortgagee or 
mortgagor is the person to collect the tenants’ contribution: and 
that depends solely upon whether the mortgagee became by the 
contract an intermediate landholder. 

The further question whether if he became entitled to collect - 
half of the cess in his capacity as intermediate landholder he was 
at liberty to retain it himself or was bound to pay it, or account 
for it to the mortgagor is not relevant to the rights and liabilities - 
existing between the landholder and the tenant. This is illustrat- 
ed by Ramavatar v. Tulasi Prosad 1. 

The fourth consideration to which 1 referred above is 
whether the rights of the parties are affected by. the fact 
that S.73 was amended after the contract Exhibit A was entered 
into. In the case last cited the statutory right of recovering 
the cess from the tenants came into being after the contract ; in 
our case the inheritance of aright existing at the time of the 


_ contract was (by an amendment of the law after the contract) shift- 


éd from the landholder to the intermediate landholder. ‘I think 
it necessary to consider the general question whether this shift- . 
ing can be prevented by contract inasmuch as in the present 
case there is no attempt to doso. But I may point out that the 
shifting is ‘brought about by the legislature as the effect toa 
contractual act. It may be that the legislature intended that 
the parties should not be at libérty to contract themselves out of 
this shifting as an incident of a contract the effect of which apart 
from this particular term to make one of the parties toit an 
“intermediate landholder ”; and that the reason for this curtail- 
ment of the rights to contract (if the right isso curtailed) is, as 
pointed out by my learned brother to afford a comprehensive 
remedy for the mischief of the landlord’s separate demand for 
cesses on mortgaged lands. See also Vellaya v. Thiruva 2: It 
may be that the legislature left no power to the parties to con- 
tract so as to bring about her relationship corresponding ip other 
respects to that of an intermediate landholder without annexing 


1. (1911) 14 C.L. J. 507, 1. .(1882) I, L. R. 5. M. 76 at80, 
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to-that relationship the rights under S. 72. The question however 
seems to me to bea large one and I express no opinion on it as 
it seems to me that it has no bearing on the view I ‘take of the 
case. My view is that the contract did not expressly or impliedly 
purport to prevent a shifting of the right, which was brought 
about by a Legislative amendment of the law made three, years 
after the contract had been entered into. 

Finally, some arguments before us were apparently based 
on the assumption (which I cannot grant) that, because in other 
cases persons called or calling themselves mortgagees’ or lessees 
were, or were not held to be intermediate landholders or farmers of 
revenue, and because in the present case we speak of a mortgagor 
and mortgagee, therefore this case must be decided as being go- 
verned by those other cases. The decisions cited to us seem to 
me however to be helpful, not as direct authorities, but as show- 
ing in what way the question should be‘endeavoured to be solved. 
In Vellaya v. Thiruval a Full Bench pointed out that the question 
must depend upon the.terms of a particular contract giving rise to 
the relationship between the parties which in that case also was a 


a mortgage. The-fact that a deed refers to it itself as a mortgage, 


does not necessarily make it a mortgage, Nidha Sah v. Murli 
Dar 2: nor does every -mortgagee become or cease to become an 
intermediate landholder because one mortgagee has been held to be 
so or not to be so. I proceed to deal with the facts of the case and 
to examine whether the mortgagee answers to the description of 
an intermediate landholder. 


The mortgage deed in the present case recites (1) that a 
sum of Rs. 28,000 was found: payable to the mortgagee, on a 
calculation which was no doubt satisfactory to the parties. It is 
then said (2) that the rents of the lands in question including 
therein (a) Kuttubadis of Inams (b) Cists of Banjir lands (c) 
incomes of Banjirlands (d) fishing tax (e) etc. are fixed at 
Rs. 2,600 (3) that the mortgagee “is this day put in possession” (4) 
that, “the mortgagee” shall collect the said.lease amount (that is 
the rent above recited) and enjoy the same for twenty five years 
aaa bearing profit. and loss thereof; and on the expiry of 


twenty five years put the villages and the document i in the mort-, 


gagor’s possession on the mortgagee recovering the amont due i In 


1. (1882) I. L. R. 5 M: 76, 85, 86. 
2. NA) L. R. 25 A. 115 s. c. L. R. 30 I. A. 54, 68, 
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La 


respect of this bond in full.” (5) covenants follow on the part 
of the mortgagor (1) not to offer to repay the mortgage debt 
prior to expiry of twenty five years, (2) not to mortgage the 
village any further, (3) to furnish accounts and information, (4) to 
transfer an existing lease (which isin evidence as .Exhibit IID ` 
to the mortgagee. Then after a passage which I shall set out 
below (5) the right to sue tyots in his own name is given to the 
mortgagee. (6) also quarry (7) finally the mortgagor. agrees to pay 
the peshkush and in default to pay back the mortgagee with 


‘interest (6) The portion above referred to is as follows :— 


' “As by this kanda gutta deed the villages of Dimilasa and 
Lingalapada have been given to you for kanda gutta to be enjoy- 
ed by you for twenty five years for the said sum of Rs. 28,000 
you shall not,plead then (i.e. at the end of 25 years) that any- . 
thing more is due to you under the document nor shall we con- 
tend that the debt has been discharged earlier.” __ l 

It seems to me that every part of the connotation of the term 
“intermediate landholder ” has its equivalent in the status given | 


‘to the mortgagee. There might be some doubt as to payment of 


rent. But S. 105 of the Transfer of Property Act recognised the 
payment of a premium instead of rent for a lease ; and I find it 
difficult to distinguish it from a premium the sum of Rs. 10,000 
originally paid by the mortgagee to the mortgagor, which by a 


‘calculation that the parties seem to have considered satisfactory 


was taken to amount to Rs. 28,000. The relationship of a usu- 
fructuary mortgagee is always close to that of a lessee, as: may 
be found by a reference fo the provisions of the Transfer of 
Property Act regarding them respectively and to the numerous 
cases.before the Courts in which? it has had to: be determined 
whether the relationship that has arisen between the parties must 
fall under the one description or the other. ; 

I agree with my learned brother that no aid is to be obtained 
from Exhibits III, IV and VI for the reasons stated by him. 


With reference to O. S. No. 54 of 1905 on the file of the 
Disrict Court of Ganjam we have not the judgment before us. Its 
contents are however referred to in the judgment under ap- 
peal and the parties before us had to restrict their arguments on 
what the District Judge says regarding it. From the judgment 
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I gather that in O. S. No. 54 of 1905 (1) the présent plaintiff 
contenGed that the mortgagee liable to pay the cess and had failed 
to pay it, (2) the mortgage contended on the other hand that (æ) 
the cess was payable by the mortgagor and (b) that the half cess 
recoverable by the mortgagee from the tenants was to be reckon- 
ed as part of the income, The only part of the judgment which 
became res judicata was that the mortgagor was liable to pay 
the land cess. This is irrelevant to the question before us 
whether or not the mortgagee is the intermediate landholder. 


I hold therefore that the mortgagee in the present case was 
an intermediate landholder and as such he and not the mortgagor 
(the plaintiff) has the right to collect from the tenants the half 
cess referred to in S. 73 of the Local Boards Act. The appeal 
will succeed with costs in this and the Lower Appellate Court. 
The order of the Special Deputy Collector that each party should 
pay his own costs in the Court of First Instance will stand. 


PRIVY COUNCIL. ` 
Present :—Lords Dunedin and Shaw, Sir John Edge and 
Mr. Ameer Ali, i 
On Appeal from the High Court at Bombay. 


Jehangir Dadabhoy and another . ... Appellants * 
Vv, : 
Kaikhushru Kavasha and others .... Respondents. 


Parsee—Succession— Wili—Construction—Indian Succession Act, S. 111— 
Legacy to son—Clause as to property giving -to son or adopted son--Application to 
testator’s life tune. ; 

Where a Parsee had made a Will of his property in favour of his two sons— 
Pallonji and Jehangirji—stating ‘‘ both the heirs are to equally enjoy half and half 
the whole estate...... At present my elder son Pallonji ‘has no male issue of his 
body. He has only a daughter. Therefore, if my elder son Pallonji gets a male 
issue half of the estate is to be made over to him, on his attaining his full age, 
If my son Pallonji does not get a son, Jehangir should give away his son as Palak 
to him and all the clauses of this will are applicable to the said adopted son.” 


Pallonji died having adopted as Palak, Byramji, son of{Jehangirji, but without a’ 


natural born son whereupon his next. of kin claimed the estate as upon an 
intestacy : 

Held, that on a proper -construction of the Will, the clauses as to the son 
and adopted son of the legatee applied only if the latter did not survive the tes- 
tator and as he survived the testator, he took the property absolutely and his share 
descended to his heirs. 


* 26th November 1914, 
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Held also that the construction of 8. 111 of the Succession Act by the High 
Gourt viz., that the clauses if they related to events subsequent to the testator’s 
death were invalid was right. l 

Appeal from a judgment and decree of the High Court, 
dated December 2, 1910 affirming a judgment and decree of the 
Subordinate Judge of Thana, dated: April 2, 1910. 

Dadabhoy, ea tis (testator). 


| |, 
Coorerbai=Pallonji Jehangirji 


(Respondent 2) ara 1.) 
Karashaw=Bachoobai Byramji 
(Respondent 8) | (Predeceased Pallonji) Appellant 2 
Kaikhushru 


(Plaintiff and Respondent 1) 


In 1866 on Dadabhoy Byramji died having made a will in 
favour of his two sons, Pallonji and Jahangirji. He appointed 
Jehangirji as the Manager of the state. Being desirous of keeping 
his property in his own family he laid down that in the event of 
Pallonji getting ason, his share would pass on to the son on his 
attaining the age of 21 andif he was not blessed with a son then 
he was to adopt Jehangirji’s son as his Palak which Pallonji did. 
On Pallonji’s death his grandson Kaikhushru brought a suit 
against Jehangirji and Byranji for the recovery of Pallonji’s share 
praying at the same time that Kavashaw, the son-in-law of 
Pallonji and Coorerbai, his widow should get their share and 
made them parties. On behalf of Jehangirji and Byramji it 
was contended that Pallonji having adopted Byramji as directed 
by the Will of Dadabhoy the heirs of Pallonji could not claim his 
share which vested in his Palak, The Will had -said nothing 
about a gift to the Palak but had by inference placed the Palak 
under the same restrictions as his natural born son. It was 
therefére pointed out by the respondents that even if a gift to 
the Palak be implied it was void under S. 111 of the Indian 
Succession Act as it was to take effect upon theihappening of an 
uncertain event noson being born to Pallonji, no time being 
mentioned in the Will for the occurrence of the .event. The 
Subordinate Judge held that mere adopting a Palak did not 
confer among persons any such right on the adoptee as given by 
the Hindu Law and that the bequest in halves in the terms of 


- the Will made Pallonji absolute owner of his share. On appeal 


to the High Court, the Judgment of the Lower Court was 
affirmed. Appeal was then preferred to the Judicial Committee. 


[A] 
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De Gruyther K. C. with him ` Horace . Miller for the appel- Jehangir 
lants contended that there were. three points to be considered rae 
viz., (1) whether there was a gift under the will, (2) whether the ‘Kavasha. 
gift was valid and (3) whether the suit was barred either in whole 
or in part. (Lord Dunedin : There were two points only decided 
in the lower Court (1) there was no gift and (2) if any it was 
barred under the Indian Succession Act). It was the Will of a 
Parsee and was in writing. One must place oneself in the position of 
the testator in order to construe the Will rightly. There was no 
custom of adoption among the Parsees and therefore any mention 
of adoption in a Will must imply the intention of the testator to 
vest the adoptee with proprietary rights. 


[Lord Dunedin, .Has adoption among Parsees any legal 
effect?] At first the custom of primogeniture prevailed atnong them;. 
then division among sons followed which in turn was replaced by 
the Parsee Succession Act of 1886. There was a well recognised 
institution of Palak among Parsees. A Parsee could adopt during 
his lifetime to the exclusion of his widow and daughter. 


(Mr. Ameer Ali: There’ is no limit of age.) S. 111 of the 
Indian Succession’Act did not apply. The action was barred by 
limitation as the true nature of the action was to recover proper- 
ties from Jehangirji. The High Court wrongly held that there was 

no limitation in this case as S. 10.of the Limitation Act applied. 
He was really a trustee for a specific purpose and to hand over the 
properties on Pallonji’s son coming of age, in'21 years. ~ 


[Lord ‘Shaw: Assume vested interest. As a trustee he 
ought to have divested himself of the trust in time]. In any case 
costs ought to come out of the estate as all troubles were 
caused by the wording of the Will. Reference was made to 
Act 21 of 1861. Chunilal Parvati Sankar v. Bai Samarth 1 
Rajah Narasimha Appa Rao v. Raja Parthasarathi Appa Rao 2- 
Dowlat Koer v. Ramphul Das 8 Sreemuthy Surjee Moni Dost 
v. Denobandhu Mallik 4 Norendra. Nath Sircar y, Kamala 
Basini Š Jarman on Wills Vol. I, p. 452, Vol. II, p. 220:9 

» para 4 1908 Edition. Edwards v. Edwards `$. 





` T. (1914) I. L. R. 88 Bom. 399. 2. (1914) I. L.R. 87 Mad. 221. - 
8. (1897) L. R. 25 I. A, 28. ` 4. (1862) 9 M.I.A. 128, 184. 
5. (1895) L. R. 28 J. A. 18, 27. 6. (1852) 16 Beav. 357, 
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Sir R. Finlay K. O.M. P; and Lowndes for the respondents 
contended that on construction of the Will there was no gift to 
Byramji. It was impossible to say that the words therein 
included devise to him. 


Sec. 111 of the Indian Succession Act applied to all kinds 
of property and all contingent bequests, substitutions and 


r 


executory devise. ` 


[Lord Dunedin : I give property to A and if such and such 
thing should happen it would lapse. Isit possible in India to 
give in these terms ? | 


Yes, it was according to Sreemuthy Soorjeemoney Dossee v. 
Dinobundo Mullick 1. 


[Low Dunedin: If a gift there is subject to defeasances, the 
effect would be that the defeasances would be thrown off and 
gift would operate.] 


Reference was made to Norendra v. Kamala Basivi 2. 

De Gruyther in reply. 

The Judgment ọf their Lordships was delivered by | ; 

Lord Shaw. This is an appeal from a decree of the High 
Court of Judicature at Bombay, dated the 9th December 1910. 


The High Court affirmed a decree of the Subordinate Judge of 
Thana, dated the 2nd April 1910. 


The case has, reference to the construction of a will executed 
by one Dadabhoy Byramji on 8th, August 1866. By this Will 
the testator narrated that of his three sons then living he has 
given one in adoption to a paternal uncle. His other two sons 
were named Pallonji and Jehangirji. The material portions of 
the will disposing of the “estate ” are these — ; 


“The said two sons are proprietors, half and half alike, and in equal (shares), 

“of my whole “ estate,’ outstandings, debts, title, and ‘interest.......... Both the 

‘heirs are, to take care of the said ‘ estate’ and look after it, and both fhe heirs 

‘‘liying together, are duly to enjoy the balance which may remain after, payment 

of the Sarkar’s assessment......... In this my testamentary writing, I the testator 
have appointed my two sons as- (my) heirs.” 


The Will then states that Pallonji, the elder, a man then of 
about 39 years of age, was in a confused state of mind, and that 


1. (1862) 9M. I. A. 128 135, 2, (1895) L. R. 23 I. A, 18, 27. 


e 
` 
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the other son Jehangirji was accordingly entrusted with the 
management of the “ estate ” 


“by his true and pure integrity, and both the heirs are to equally enjoy half and 
“half alike the whole ‘estate’ with unanimity with my elder so in Pallonji in such 
“a way as not to injure his (Pallonji’s, rights.” 


Up to this point in the will there can be no doubt what: 
soever that the property of the estate was effectually and equally 
divided between these two sons; There then follow, however, 
the clauses which are said to create difficulty. They are these:— 


“Ab present my elder son Pallonji has no male issue of his body. (He) has 
“only a daughter. Therefore, if my élder-Son-Pallonji gets a male issue, half of 
“the ‘estate’ is to be made over to him, on his attaining (his) full age.” 


And it may be proper that the 11th clause of the will should 
be quoted in full. It reads thus:— 


“ T, the testator, have in the second clause of this will appointed, my two sons 
“ Pallonji and Jehangirjias my heirs. The wife of Pallonji, the elder of them, 
“ has now gone to her father’s house. On'her return, if she, by instigating her 
“ husband, or by any (other way) cause to be mortgaged, sold, given in gift, charity, 
“ etc., or disposed of, whatsoever in any way to any one, any immoveable and 
“ moveable ‘estate’ etc. appertaining tothe half share during the lifetime of my 
“son Pallonji or, after his death, which God forbid, my son Pallonji or his wifes 
“oc daughter, or any (other) person (shall) as stated in the third clause of this 
will have no authority, power and right so to do. If my son Pallonji does 
“not get a son, my son Jehangirji is to give away his son as Pallonji’s 
“ Palak (or his adopted son). All the clauses of this will are applicable to the 
“ said adopted (son). If2 son be born of the body of Pallonji he (shall) on his 
‘ attaining (his) full age be the owner of half share in the whole of the immove- 
‘ able and moveable ‘estate’ belonging tome. My heir (and) Vakil (or executor) 
“ Jehangirji, or his heirs shall raise no objection to give him the share. If 
‘t they raise any objection, the responsibility arising therefrom is on their 
“heads. All the clauses written in this will are applicable to the said son of 
“ (his body),’’ 


The material facts of the case are that the testator having 
executed this will on 8th August 1866 died within a fortnight 
thereafter, viz., on 21st August 1866. He was survived by his 
two sons. Pallonji, the elder, was of weak intellect as the will 
indicates. Jehangirji entered upon the management of the whole 
estate having obtained probate of the will in 1867. This state 
of matters lasted for 30 years, viz. till 1897, when Pallonji 
died. Pallonji was twice married but had no son. He left a 
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widow and other representatives who are respondents in this 
appeal and are his heirs according to the Parsi Intestate Succes- 
sion Act. The nature of the suit by these heirs is for an 
account for an ascertainment of the rights and interests of the 
parties in the estate and for partition, and the claim is grounded 
on the right of.Pallonji as, it is contended, the power of one 
half of the estate from the date of the testator Dadabhoy’s death. 


One other fact may now be mentioned, viz., that it is alleged 
that. on 3rd December 1889 Pallonji adopted, as his Palak, 
Byramji his nephew, and son of Jehangirji. Jehangirji and his 
son Byramji resist the suit maintaining that Byramji as Palak, 
or adopted ‘son of Pallonji, succeeds in terms of the settlement 
to the half-of the estate which Pallonji so long enjoyed. It is 
of course, also maintained that under the terms of the 
settlement Pallonji never was owner of. the one half of the 
estate, or, as it would be expressed in English phraseology, the 
terms of the will were such as to prevent vesting in Pallonji- 


The learned Judges of the court below have not only dealt 


with this question but with certain others, including the special 


situation of Byramji as Palak of his uncle. The points among 
others discussed were (1) whether such a Palak could ever 
take . under the will, looking to the fact that it remained 
uncertain until Pallonji’s death that the condition of a Palak 
taking could ever be purified, viz., that Pallonji should die 
without a son, and (2) the peculiar point as to the office of a 
Palak to a Parsi becoming effectual only three days after the 
adoptive father’s death. (3) A further queStion was keenly 
argued, vig., whether the will contained in itselt sufficient words 


of grant or gift to the Palak. 


In the view. taken of this case by their Lordships these 
questions, however interesting, are not necessary for the decision 
about to be pronounced. For their Lordships are clearly of 
opinion that under the terms of Dadabhoy Byramji's will one 
half of the estate conveyed vested in Pallonji æ morte testatoris, 
The result of the argument presented would be that if Pallonji had 
had a son who reached 21 during his father Pallonji’s life, then 
in that event that son would have taken so as to cut out Pallonj! 
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from: all rights under~this will. -The right of Pallonji would 
accordingly be restricted to that of enjoyment, not even for life, 


but until the majority of his own son. Their Lordships cannot 
agree with such a construction. 


The destination over to a son who should take upon attain- 
ing 21 years -of age, would appear to their Lordships to be 
language appropriate’ to the events of the death of Pallonjj 
during the lifetime of the testator and of his having left a son—the 


situation also being provided for of that son being at noe period 
of time under 21. é 


But hen the father Pallonji himself survived the testator 
it does not appear to their Lordships that there are any words in 
the will sufficient to cut down the right of Pallonji to one half 
of the estate to a tenancy for life therein, or for a less period, 
according to the argument. On the contrary, the words employed 
seem to fit the case of the entire estate being on the testator’s 
death divided into two portions, and of each portion becoming 
then the absolute property of one of the two sons. 


While these are the general principles which would be 
applicable in the construction of such a will, in their Lordships’ 
opinion the same result is precisely reached by the application of 
S, 111 of the Indian Succession Act. Their Lordships agree 
with the view that has been “taken as to the applicability 
of that section in the courts below. No further question, this 
being so, need be dealt with. 


Their Lordships will humbly advise His Majesty that ‘fue 


appeal should be dismissed, and that the appellants will pay the 
costs. 


Solicitors for appellants :—T. L. Wilson ¢ Co. j 


Solicitors for respondents —Ranken Ford, Ford & Chester. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. ay ustice Seshagiri Aiyar and Mr. Justice 
Spencer. 
Sivagnana Desika Gnanasambhanda Petitioner* (Petitioner) 
Pandarasannadhi. 
| v. ; 
The Hon’ble the Advocate-Gene- Plaintiff (Respondent). 
ral of Madras. 


C. P. C., S. 92—Scheme—A batement—Death of defaulting trustee —Successor 
made party—wNo irregularity in, ' 

A suit by the Advocate-General fora scheme under S. 92, C. P. O. does not 
abate by reason of the. death of the defaulting trustee when the scheme is not 
merely auxiliary to the removal of the trustee but is the main relief and in those 
circumstances, there is no irregularity in bringing the successor on record as party 
defendant and continuing the suit. 


‘Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate: Judge 
of Mayavaram i in I. A. No. 304 of 1914 in O. S. No. 10 of 1911. 


The following were some of the allegations in the plaint. 
against the predecessor in title of the petitioner for the settle- 


‘ment of a scheme for the efficient management of the temple of 


Vythisvarankoil and for the appointment of a committee of 
supervision. 

Para. 8. That the predecessor in title of the present defendant 
was one Sivagnana Desikar, who by a deed of relinquishment 
dated 7-6-1903, surrendered his position of Pandarasannadhi of 
the Dharmapuram Audinam, and trusteeship of the plaint Deva- 
stanam to the defendant and died in December 1906. That 
since the date of the relinquishment deed, 7th June 1903, the 
present defendant has been trustee of thesaid Velur Devastanam 
and in possession of all the properties appertaining thereto and 
in receipt of the income thereof. The present defendant was 
also acting as trustee of the said Devastanam from 27th Sep- 
tember 1900 to Y9th June 1901, under a -power of attorney 
executed to him by the said Sivagnana. 


9. That ever since the defendant became trustee of the 
Devastanam on 7th June 1903, the affairs of the Devastanam 
have been rapidly drifting from bad to worse, and the defendant 


* ©, R. P. No. 889-of 1914, 6th January 1914. 
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has been guilty of various acts of malfeasance, misfeasance, non- 
feasance and negligence of duty, some of which are detailed here 


below. 
. * * # 


13. That while as stated above, there ought to be a large 
surplus left every year, after meeting all the expenses of the 
temple according to the established Thittam and even though 
the expėnditure now incurred, is not even a fourth of what 
ought to be according to the Thittam, the defendant besides mis- 
appropriating the large incomes of the temple is also borrowing 
as if for temple expenses, and fraudulently allowing decrees to 
be passed against the Devastanam properties, and alienating 


temple properties. 
13. (g) That one Muruga Pillai also obtained a decree for 


Rs. 3,500 against the Devastanam properties in O. S. No. 36 or 
1906, Kumbakonum Sub-Court, for monies due from the temple. 
[Several similar instances are mentioned. | 


15. That the voluntary offerings of the worshippers such 
as coins, gold and silver are deposited by them in the Hundial 
pots kept in the temple for that purpose. That the fees to be 
paid by the Votaries of the temple for the performance of their 
vows are also deposited in the Hundial pots. That there are no 
means of checking what is actually deposited in the Hundials. 
It has been the usual practice to open the said Hundials in the 
temple itself in the presence of all the temple officials and 
servants. Now the Hundials are quite against the ancient 
custom of the institution carried to the Dharmapuram Mutt and 
there opened by the defendant himself and the plaintiff is informed 
and believes it to be true that even accounts which will show the 
various items realised from the Hundials are not kept. 

* * 4 x 
20. That the defendant has been and is very negligent in 


the discharge of his duties as trustee of the temple as will be 


evidenced by the following instances :— 

(a) That one Chidambaranada Thambiran, (the petitioner 
in the case] a close relation of the defendant who entered the 
Dharmapuram Audinam as a personal attendant of the late Sivag- 
nana, has been appointed by the defendant as the Katlai Thambiran 
or local agent at Vaithiswarenkoil of the plaint Devastanam. He 
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is an uneducated man, and is not in the least qualiñed to manage 
the extensive properties of the Devastanam and its concerns. 
Besides he has misappropriated temple funds to a large extent, 
and out of such misappropriations has purchased lands for him- 
self for Rs. 4,000 and he has also got money lending transactions 
to the extent of Rs. 40,000. The other servants of the Deva- 
stanam are also making fortunes out of the Devastanam. 

[Several instances are maintained]. 

22. That the plaintiff therefore states that, for the various 
reasons stated above and other reasons as well, it is necessary to 
frame a scheme for the efficient management of the plaint 
Devastanam for the due performance of the worship and festivals 
and repairs of the temple, and to safeguard and protect the 


interests of the Devastanam. 


25. The plaintiff therefore prays for a decree :— 

(a). Dismissing the defendant from his trusteeship. 

(b). Appointing a new trustee or trustees in his place 
and vesting the Devastanam in the new trustee or trustees. | 

* ik % * 

(e). Settling a scheme for the efficient management of 
the Devastanam and the appointment of a committee of supervi- 
sion as a check upon the trustee, &C., 


T. Rangachariar T. Narasimha Iyengar and DA LARIN 
Pillai Íor Petitioner. 


M. O. Parthasarathi Aiyangar and S. Muthia Mudaliar 
for Respondent. 


The Court delivered the following 

Judgments : Spencer, J :—The suit was brought by the Advo- 
cate General under S. 92 of the Code of Civil Procedure against 
the Petitioner’s predecessor in office and one of the reliefs asked 
for was the settlement of a scheme for the efficient. management 
of the Devastanams and the appointment of a committee of super- 
vision as a check upon: the trustee. 

I am satisfied that in making the petitioner a party to- the 
suit the lower Court committed no illegality or material irregula- 
rity and that there was no defective exercise of jurisdiction in its 


_ order so as to call for our interference in revision. It is further 


clear from paragraph 3 of the plaintiffs statement of 20-8-11 and 
from paragraphs 8, 9, 13 (g), 15, 20 and 22 of the plaint that 
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this suit was not brought solely on account of the personal mis- 
management of the petitioner’s' predecessor. 
The petition is dismissed with costs. 


Seshagiri Aiyar, J :—I agree: Before dealing with the ques- 


tion raised by Mr. T. Rangachariar that the cause of action 
against the deceased trustee does not survive against’ his succes- 
sor in office, it has to be noted, that certain specific allegations 
of misfeasance and breach of trust are made in the plaint against 
the petitioner while he was acting as agent of the deceased trustee 
in respect of the suit temple. It may be, as contended for by the 
learned Vakil, that the petitioner’s conduct as agent should not 
be charged against him as trustee. At the same time, in con- 
sidering whether the prayer for the settlement of a scheme is only 
auxiliary to the one for the removal. of the original defendant 
or was the principal relief claimed in the suit, the fact that the 
person who is said to have contributed to the prior mismanage- 
ment of the Devastanam has now become the trustee is a factor 
to be taken into account. Apart from this, I am satisfied 
that the cause of action as stated in the plaint does survive 
against the petitioner. In the earlier portion of the plaint there 
is a general allegation that the funds of the temple have been 


misappropriated. In -paragraph 9, it is stated that since the 


assumption of trusteeship by the original defendant “the affairs of 
the Devastanam have been drifting rapidly from bad to worse.” 
This statement is intended to show that a general scheme is 
necessary to stop further malversation of the temple funds. 
Paragraph 12 says that the temple has a surplus of Rs. 26,000 
annually. If the Advocate General came to Court with this one 
allegation and asked for the settlement of a scheme for the 
utilisation of the surplus income he will be within his rights 
under S. 92 of the Code of Civil Procedure. In in re 
Campden charities 1, the Court of Appeal pointed out that the 
fact that the surplus income was being applied in a particular 
manner was not a reason for not framing a proper scheme 
regarding its appropriation, The-same rule must hold good in this 
country. When the income for a temple s in excess of its 
expenditure, the Advocate General will be well advised in seeking 
‘the aid of the Court for a scheme for its proper employment, 
1. (1880) 18 Ch, D. 310. 
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Consequently in so far as the allegation in paragraph 12 
of the plaint is concerned, the relief for the settling of a scheme 
will survive against the successors of the original defendant. 
The statement in paragraph 13 (g) was supplemented by the 
plaintiff on the 20th August 1911. This 1s undoubtedly a. part 
of the plaint. In the subsequent statement, there- is a distinct 
allegation that the specific instance is only “an illustration of 
the systematic mismanagement which calls for the settlement 
of the scheme.” On this averment, it is impossible to argue 
that the cause of action, does not survive against the petitioner. 
Paragraph 15 of the plaint is evenstronger. It complains of the 
want of means “for checking what is deposited in the Hundials.” 
That can only be done in a properly framed scheme. In another 
place, the plaint charges that other servants ‘of the temple, “are 
also making fortunes out of the Devastanam.” This allegation 


“is made with’a view to the framing of a scheme. I have 


therefore no hesitation in holding that the cause of action at 
least in regard to the relief claimed in’ paragraph 25 (e) 
survives against the petitioner. The prayer for the removal of 
the original defendant must be struck out. “I cannot accede 
to the contention of Mr. Rangachariar that the „relief by way of 
settling a scheme must depend upon charges against the trustees 
in office. If the Advocate General alleged that the affairs of the 
temple were mismanaged by a deceased trustee and that in order 
to render the recurrence of such a state of affairs impracticable, it 
is necessary to have a proper scheme, he is entitled under the Code 
of Civil Procedure to seek the aid of the Court. That I take, in 
substance, is what he asks the Court to do by. bringing the 
petitioner on record in place of the deceased trustee. 


I am therefore of opinion that the order of the Subordinate 
Judge is right. The petition must be dismissed with costs. n 
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- >... BRIVY COUNCIL. Ta 

Present :—Lords Dunedin and’ Shaw and Mr. Ameer Ali.” 
[On Appeal from the High Court at Bombay.) | oe 


Harmabai Framjee Petit ..- ... Appellant* 
“ The-Secretary of State for India ia Respondent " 
and l T 
Moosa Hajee Hassam and others >... Appellant 
v. 
The Secretary of State for India a6 Respondent . 


Public purpose— Construction—General interest o f. the community—Particular 
interest of individuals—Government, good Judges—Cotirt not easily to hold Goverite 
ment to be wrong—Sanad—Lease—Conditions of Indian life. 


The appellants were respectively lessees of the E.I.Qo; under a lease dated April 
18, 1854 and holders of a sanad dated April 6, 1859 of certain premises and lands 
resumable by the grantors for any public purpose subject to notice and compensation. 
The Government as successors of the E.I. Co. being desirous of erecting dwelling 


houses to be offered to Government: servants at adequate rents for their private ` 


residence, wished to resume the premises and lands in question. 


On Appeal to the Privy Council as to what constituted a “ public purpose ” 
to entitle the Government to resume'the aforesaid premises and lands, 


Held that erecting dwelling houses for the use of the officials was a public 
purpose as it would redound to public benefit by helping the Government to 
‘maintain the efficiency of their servants and that a public purpose “included a 

purpose in which the general interest of the community as opposed to the particular 
interest of individuals constituting the public at largeis directly and vitally 
:concerned, and that the Government were good Judges though not absolute 
Judges as to whether a purpose is a public purpose. hoe 


Definition of “ public purpose?” by Batchelor J. approved. 


Appeal from two judgments and decrees of the High Court 


dated 5th September 1911 affirming the judgments and decrees ' 


of the High Court (Original Side) dated 11th April 1910. 


> » A lease and sanad -were respectively ‘granted to the ony 
slants of certain premises and lands<in the town of - Bombay by the 
E.l. Co., with the stipulation that the: Company their successors 


-or assigns had: the power of resuming them for‘a public purpose. 
| *-18th Nov. 1914. . 
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By 21 and 22 Vic. c. 106; Sec.-1?(1858) the rule of the E. I. Co. 
was terminated .and all property, and benefit, of all contracts to 
which ‘the Company was entitled vested in the Crown. In 
1908 rents of houses in respectable quarters of Bombay 
became: very high and the officials whose‘ salaries «were not 
very large felt the difficutly of keeping up the appearance to 
command „respect from the natives who were impressed by a 
show. of dignity. The ‘Government of Bombay thereupon 
desired to build a certain number of houses to be let out to 
the officials ‘at’ a reasonable rent “and gave notice to the 
appellants for the resumption of the parcels of land in their 
possession.- They challenged the bona fides of the Government 
as they stated that.constructing any buildings for the Bishop 
-of Bombay and his Domestic Chaplain -and Senior Chaplain of 
the Scottish Church for their personal use and occupation was a 
public purpose, nor was the building. of bungalows for officials 
an ‘object which concerned the public utility. The Government 
‘Instituted a suit for the possession of the aforesaid lands. ‘The ' 
High Court (Original Side) decided that building for aforesaid 
purpose was a public purpose as “the average oriental could 
not understand and would soon cease to respect an exalted 


official whose outward circumstances were those of the humblest 


citizen.” On appeal to the High Court (Appellate Side) the 
findings of the lower Courts were affirmed and the’ aforesaid 
purpose held to be a public purpose. The appellants then ‘ap- 


. pave to His Majesty in Council. 


As both P involved the same question for determina- 
tion, ùe. what constituted a public purpose, they were heard 
together. 


De Gruyther K. C. and Kenworthy Brown“ (with 
McGardie) for the appellants contended that a public purpose 
consisted in the conversion of private use and occupation into 


public use, and occupation. Therefore, there must be user 


and occupation by the public. (Lord Dunedin : By the Land 
Acquisition Act of 1846 (Australia) S. 16, the Govérnment 
can. acquire land for any- purpose. The other - idea - is 
that the scheme must be for public and need not exclusively 
be for public purpose). The definition that public purposes 
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covered every.step which the’Government- took: as - Government 
n the interest of the public-committed tó. their'-care, wasz too’ 
wide. The whole point was whether housing the officials was a 


public’ purpose or not. The'Jéage was in perpétuity. This kind ` 


of resumption would mean converting it into‘a tenancy at will 
for the Government might take possession of it ‘for “any” purpose! 
The true test was what was the use to which the -land “was put 
afterwards. The incorporation of the provisions of. thet Land: 
Acquisition -Act, 1894 into the lease -was. erroneous. . (Lord 
Dunedin. The language is so wide that if the Government 
wanted it for a scheme it could take it.) It was not to be 
obtained.under the Land Acquisition Act by. which mere declara- 
tion would have been sufficient. The Government were in effect 
proposing to carry on a-business for profit. The list of 33 
officials for, whom the Government ‘proposed to provide houses 
ought to, have been admitted in evidence. ,The building “of: 
houses for the Bishop and Chaplain of Scottish Church could 
not be a public purpose. | 


Sir Erle Richards, K. C. and Looi s yng appeared for 
the respondent were not called on. 


t 


The judgment of their Lordships was delievery by | 


“Lord Dunedin: :—The same general point is raised in these 


two appeals. 





The’ first Appellant was lessee under the’ Government as 
successors of the’ Fast India Company undér a lease of date 18th 
April 1854, which leasé contained a power of resumption in 
adi of the lessor if “the Company, their successors or 

“ assigns, shall, for; any public purpose, be at any time desirous 
‘to resume possession of the premises granted ” 
upon certain terms as to notice and compensation. , 


The second Appellants. are - holders of land.under. Govern- 


ment’in virtue of a Sanad originally granted to one George King 


on 6th April 1839, by the said East India Company, which 
declares the ground given in occupation is to be “at any time 
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Kesuma by. Government for public purposes ubon certain 
‘ terms as.to notice and compensation.” 


>» 


The Government gave notice in both cases -to resume fo a 


“public purpose. On being ‘challenged as to what that. „public 


purpose was, they explained that they wished for the ground in 
order. to erect dwelling houses, which they could offer to Govern- 
ment officials at adequate rents for their private residence. 
Suitable houses for Government servants are not easily. obtainable 
in Bombay; but it is not said that obtaining quarters of some 
kind is an impossibility. ‘The whole question therefore is. Is 
such a scheme a “ public purpose” within the meaning `of the 
contracis contained in the lease and the Sanad ? 


: Thé learned Judge of First Instance in the High Court of 
Judicature at Bombay and the appeal Court of the same Court 
have both held that it is. The learned Judges in the Courts 
below have, in deference to citations made before them, 
elaborately considered many of the decisions which construed the 
words “ public purposes,” as used in the Statute of Elizabeth 
with reference to exemptions from rating. In the end, however, 
they came to the conclusion that those decisions afforded no help 
as to the proper construction to be put on the words of these 
contracts ; and in that conclusion their Lordships unhesitatingly 


agree. 


The argument of the aa 15 ew: rested upon the 
view that there cannot be a “ public purpose”’ in taking land if 
that land when taken is not in some way or. other made 
available to the public at large. Their Lordships do not agree 
with this view. They think the true view is well. expressed by 
Batchelor, J., in the first case, when he says :— | 


“ General definitions are, I think, rather to be avoided where the avoid- . 


‘ ance is possible, and I make no attempt to define precisely the extent of the 
“phrase ‘‘public purposes ” in the lease; it is enough to say that, in my 
‘* opinion, the phrase, whatever else if may mean, must include a purpose, 

t that is, an objech or aim, ia which the general interest of the community, 

“ag oppo3ed to the particular interest of individuals, is directly and vitally 


‘* goncerned,’’ = 


` 
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- That being : so, a all that remainos-is to determine whether the: 
purpose here is a purpose in which the general - interest of the 
community is concerned. Prima facie the Government are'good 
judges: -of that: “They are not absolute Judges. They cannot 
say: “Sic volo sic jubeo, ” but.at least a Court “would not easily 
hold them to be wrong. - But here, so far from holding them to 
be wrong, the whole of thé learned Judges who are thoroughly 
conversant with ‘the.conditioas of Indian life, say that they. are 
satisfied: that the schetrie'is one which will redound to public 
benefit by: helping the Government to maintain the efficiency of 
its servants. From sucha conclusion their Lordships would 
be slow to differ, and upon its own statement it commends 
itself to their judgment. 


on 


Their ‘Lordships are therefore of opinion that on the general 


point the view of the Courts below was right. 


A special point was taken in the second case as to sufficiency 
of notice. It is enough to say that the view of the Courts below ; 


was clearly right i in this matter. : 


Their ee will humbly advise His Majesty to dismiss 


the Appeals, but there will be no costs to either party before 


this Board. 


Solicitors for- appellant : T. L. Wilson & Co. Latteys'& 


Hart: oe | | Mi 
Solicitors for Respondent . The Solicitor India Office. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


; Hannay. | : peca g _ 2 age. 
Thekkamannengath Raman ... . Appellants* (1st Defen- 
alias Kochu Poduval. dant’s legal representa- 
l tives). 

D. Ai . 
"Kakkasseri Pazhiyot Manak- ... Respondents (Plaintiff 
h kal Karnavan and manager and defendants 2, 3,5 
Raman Bhattathripad and to 11, 13, 15, 17 to 32, 34 
others. l to 64, 66 to 73, 75 to 78, 
81 and 83 and legal 
representatives of defen- 
dants 12,74,33, 82 & 79.) 
Thekkaman- Malabar Law-—Melkanomdar— Suit by, against Kanomdar and rival Jenmi— 
nengath Decision against Jenmi’s title—Res judicata in Jenmi’s siit—liquitable estoppel 
Raman Subsequent suit in higher Court—Transfer of Property Act,’ S. 65 (a) 
ea —Covenant for titlk—Damages for breach of —Release or acquiescence for so long a 
Poduval time that release may be inferred—Difference between law be fore T. P. A. and 
Kakkass Bit after--Mortgagor and mortgagee—Accounts—Limitation—Basis o f assessing damages 
Pazhiyot —Malabar Tenant's Improvement Act, S.10—Spontaneous growth during 


Manakkal earlier mortgage—Value of —Right of Melkanomdar to — Non-payment to earlier 
Karnavan. mortgagee notwithstanding—Judgment negativing right of earlier mortgagee—Not 
Res judicata. 

Where a Melkanomdar sued the Kanomdar and a rival Jenmi who claimed 
some of the properties as his own, making his own Jenmi party defendant. 

Held that the decision in the suit that the properties belonged to the rival 
Jenmi operated as res judicata in the subsequent suit for redemption brought by 
the Jenmi against the Melkanomdar and the tenants of the rival Jenmi though 
the subsequent suit by reason of the amounts of michavaram (rent) claimed had to 
be instituted in the Sub-Court instead of the Munsiff’s Court where the first stit 
had been instituted. Pathumma v. Salimamma (1) followed. 

Held also that as between the Jenmiand the Melkanomdar, the former was 
equitably estopped from contending that the properties belonged to him and not 
to the rival Jenmi. Nallappa v. Vridhachela (a) followed. 

Held further that in respect of these properties the melkanomdar was entitl- 
ed to damages for breach of the covenant for title implied by S. 65, cl. (a) of the 
Transfer of Property Actin the ‘absence of an express release or acquiescence for 
such a long time that a release might safely be inferred. 

The Transfer of Property Act has made a difference in this mattter. 

Oovenant for title is not excluded by proof of knowledge of defect in the title. 

Oredit:can be given for such damages when the Jenmi sues for redemption as 
no question of limitation can arise as between the mortgagor and mortgagee when 
accounts are to be taken. Parasurama Pattar v. Venkatachella Pattar (8) followed. 

It is wrong to assess the damages on the basis of the present pattom of the lands 
which the melkanomdar is unable to reduce into possession ; the proper basis being 

* B. A. Nos. 2512 and 2547 of 1912. * 8th January, 15. 


1. (1884) I. L, R. 8 M. 88... 2. (1912) I. L. R, 87 M. 270 
, 8. 1 (1918) 25 ML. J. 561. 
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l 
the pattom minus a reasonable interest on the sums he would -have had to pay 
for improvements. i 

 S.72,cl. (c) of the Transfer of ee Act applies only in the absence 
of a contract to the contrary and as such when the melkanomdar has specially 
‘undertaken to incur the expenses of the litigation necessary to recover tho lands, 
che is not entitled to the costs of the litigation though resulting from the claims of 
B rival j jenmi. 

Under S. 10 of the Malabar inanis: Daprovenient Act a mortgagee is entitled 
to the value of spontaneous growths not only during the term of his own mort- 
‘gage but also during the term of the earlier mortgage which he had to redeem and 
to this he is entitled notwithstanding the fact that owing to the law prevalent at 
the time’ of his suit for redemption he had not to pay any amount for them to 
the prior mortgagee. The decision in his suit for redemption negativing the earlier 
mortgagee’s right to the value of spontaneous growth is not resjudicata in the 
mortgagor’s suit as the question properly in issue in the latter suit is not what was 
payable at the date of the previous suit but what is payable on that date. 


Second appeals from the decree of the District Court of South 
Malabar,in.A. S. No.-45 of 1909 preferred against the decree of 
_ the Court of the Subrodinate Judge oF South Malabar at Palghat 
in O. S. No. 19 of 1905. 

. Suit for redeeming a melcharth dated 9th May 1888 granted 
to the ‘Ist defendant by the plaintiff, the jenmi by which the for- 
mer undertook to redeem an earlier kanom dated 24-5-1859 in 


favour of one Melapat Unnaman Nair and pay for the first two ` 


years a purapad of 168 and odd paras of paddy and thereafter 
an additional purapad of 43 and odd paras under the terms of his 
document, the lst defendant was to bear the expenses of. recover- 
ing the property. 1st defendant sued the Melapat Nair in O. S. 
147 of 1890 on the file of the Angadipuram Munsiff’s Court; the 
latter having set up that some of the properties were not com- 
prised in his demise but really belonged-to a third party, Keran- 
gatmana, the Kerangatman was made party defendant. The 
present plaintiff was a party defendant therein and supported the 
lst defendant in his contentions. It was held in that suit that 
some of the properties sued for did not belong to.the plaintiff 
and was not comprised in the demise. The Ist defendant 
got possession of the remaining properties paying compensation 
for improvements and the kanom. According to the view then pre- 
valent, the defendants in-that suit were held to be not entitled to 
the value of spontaneous growth. Till the:second appeal in the 
suit.was disposed of first defendant, made some payments for 
purapad, but after that he made no further - payment except for 
Pooja-for. which he spent 16 paras of paddy every year on behalf 
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of thé plaintiff. Plaintiff.claimed a large amount of purapad which 
taken with the Kanom amount exceeded the jurisdiction of the 
District Munsiff; the suit was accordingly filed in the Sub-Court 


„of Palghat. Plaintiff sought possession of the entire properties - 


shown as comprised in the demise of 1888, making the tenantsin 


possession parties. In respect of the properties comprised in the ` 


former litigation the title of the Kishangalmana was set up as a 


defence and was pleaded as res judicata: The lst defendant 


claimed in respect of those properties damages for breach of 
covenant for title, and also the costs of the previous litigation on 
the ground that what he had stipulated for was only the costs 
of redemption and not the cost.which resulted from the rival 
Jenmi’s claim. The Sub- Judge upheld the defendant’s contentions 
except as regards the annual payment for the pooja. He assessed 
the damages on the footing of the present pattom of the lands 
which the 1st defendant was unable to reduce into possession. | 
He allowed a large amount as value of the spontaneous growths 
during the currency of the Ist defendant’ s as well as the prior 


‘kanom. | Hd 


“On Appeal, the District Judge disallowed the claim of the 1st 
defendant for damages on the ground of acquiescence. He also 


disallowed the claim for costs of the litigation. For the rest, he 


substantially confirmed the judgment of the Lower Court. Both’ 
the 1st defendant and the plaintiff appealed. - Plaintiffs appeal 


- related substantially to the value of spontaneous growth and the 
‘st defendant’s to the damages and the annual payment and the 


costs of litigation disallowed. 
 T.'R. Ramachandra Aiyar and B. Sitarama Rao for 


‘Appellant. 


C. V. Ananthakrishna Atyar for Respondents.. 

“The Court: delivered the following 

Judgments:—Sadasiva Aiyar, J.:--Thesetwo second appeals 
have arisen .out of a suit brought by the Jenmi mortgagor to 
redeem. Kanom mortgage. Various complicated questions chiefly 
relating (a) to the details. of the properties mortgaged, (b) to the 


‘michavaram. payable by the mortgagee-tenant (c) to the damages, 
‘if:any,- due to. the mortgagee on account of the mortgagee’s 
‘inability: to: get possession of some of the mortgaged properties 


and (d): to the compensation, if any, payable from trees of 
spontaneous growth to the mortgagee have.to be dealt .with in 
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these two ae appeals, one of which is by the plaintiff and 


the other by the lst defendant’s legal ne These 


questions might be thus stated in detail : 


1. (æ) Was the tank situated in the item 7 akedi in the 
commissioner’s plan (and described in the mortgage document 
Exhibit A as the boundary Mark between items 6 and 7 of that 
deed) included in the mortgage demise ? 

(6) ‘Has the Lower Appellate Court wrongly given a decree 
for the redemption of that tank also while deciding that the tank 
site is not included in the demise ? 

2. (a) Do those portions of the plaint mortgaged proper- 
ties which were decided in the former suit 147 of 1890 to belong 
to arival jenmi (38th defendant in that suit) and which are now 
enjoyed by the defendants 13, 32, 33, 44, 50 and 92 who .claim 
to be sub-lessees of that rival jenmi really belong to the plaintiff ?. 

(b) Is that question res judicata against the plaintiff by the 
decision in that former suit ? 

(c) Is the plaintiff estopped in any other manner from 
claiming redemption of those properties ? 


3. (æ) Did the plaintiff by including ‘those properties in 


the plaint demise of 1888 covenant with the 1st defendant that ` 


he had title to those properties ? 

(b) In case it is found that the plaintiff had no title to 
those: properties, is the 1st defendant entitled to claim damages 
from the plaintiff on account of the breach of the plane said 
covenant ? 

(c) Had the ist defendant knowledge on the date of Exhibit 
A of all the facts and was there in consequence no right in, him 
to rely in his defence on any such covenant of title > 

(d) Is the 1st defendant precluded by acquiescence or waiver 
from claiming such damages ? 

(e) Is the Ist defendant’s claim for damages, barred by 
limitation? If it is not so barred, what is the amount of 
damages to which he is entitled : ? 


4, (a) Whether the ‘Ist defendant has: at the instance of 
the plaintiff been spending16 paras of paddy.a year at the annùa! 
festival in the temple of the plaintiff called Perkurukkikavu on 
the understanding that the 16 paras should be credited towards 
the Michavaram due to the plaintiff ? a 

25 
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(b) Is the 1st defendant entitled to credit for the said 16 
paras ? 


5. (æ) The yearly Michavaram agreed upon under the 
plaint demise of 1888 Exhibit A being for the first two years, 
only, the old Michavaram of 168 paras and Rs. 2 worth of 
arecanuts did the lst defendant agree to an enhancement of the 
Michavaram by 43 paras 8 Narayams and 4 Nazhis of paddy for 
the remaining years of the term agreed upon bythe Ist defend- 
ant as the Ist defendant expected the other properties which he’ 
litigated for in 147/1890 to be reduced to his possession ? 

(b) Is the 1st defendant therefore not liable to pay the said 
additional Michavaram as he was unable to so reduce the other 
properties into his possession ? 

6. Is the Ist defendant entitled to add to his kanom 
amount the costs which he incurred in the litigation in the 
former suit 147/1890 ? 

(b) Is he precluded from so claiming the said costs by any 
contract to the alas A found in the kanom document, Exhibit 
A? 

7. la) Is the 1st defendant entitled to claim compensation 
under the Malabar Compensation Act for the value of the trees 
of spontaneous growth ? 

(6) Is the said claim res judicata by the decree in O. S. 
No. 147, 1890? 8. Are the plots N3, N4 and N5 in the Com- 
missioner’s plan included in the properties demised under 
Exhibit A and is the lower appellate Court in error in having 
held otherwise ? 

(I have formulated only those questions which were argued: 
before us and not all the numerous questions formulated in the 
46 grounds stated in the two Memoranda of Appeals taken 
together). 

Questions 1 (a) and (b). The lower appellate Court has 
given good grounds for its conclusion that the tank situated in 
item 7 was not included in the mortgage demise. As it is, 
however, clear that its decree which modifies the Sub- 
ordinate Judge’s decree by disallowing among other reliefs 
the compensation claimed for the tank makes a corres- 
ponding modification in the said Subordinate Judge’s decree 
so as to exclude that tank from the properties to be redeemed 


not 
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by the plaintiff, I would direct that the matter be made clear by 
mentioning in the decree to be prepared in this Court that the said 
tank is excluded from the properties of which redemption is 
decreed to the plaintiff. I need hardly say that the question of 
the ownership and possession of that tank is left undecided in 
this suit. 


2nd question. . This relates to the title to the properties: 


which the 1st defendant sought to recover as part of the proper- 
ties demised to him by the plaintiff under Exhibit A inthe former 
suit 147 of 1890 on the file of the Valluvanad District Munsif’s 
Court. To that suit the present plaintiff was a party. There can 


be no doubt that that suit was conducted bona fide by the present . 


1st defendant (as plaintiff) in the interests of both himself and 
the present plaintiff who was the 37th defendant in that suit. 
The title to those properties was decided against the present 
plaintiff and the present Ist defendant in favour of the 38th 
defendant in that suit. So far as those properties were concern- 
ed therefore, the matter is clearly res judicata according to the 
decision in Pathuma v. Salimamia 1 (decided by Sir Charles 
Turner C. J. and Mr. Justice Muthusami Iyer) though that suit 
147 of 1890 was brought in the Valluvanad District Munsif’s 
Court which had no jurisdiction over the present suit whose value 
is over Rs. 2,500. In Pathuina v. Salimamma 1 the learned Chief 
Justice and Muthusami Iyér, J. draw a distinction between the 
competency of a court to decide on the subject matter directly 
in issue and the competency of the same court to decide finally 
all the questions of fact and law which have to be decided in order 
to arrive at the decision on the #téle to the subject matter. The 
decisions on such questions of fact and law will not be res judicata 


if the subject matter of the subsequent suit was beyond the 


jurisdiction of the Court which decided the first suit. 


But it is argued by the plaintiff's learned Vakil Mr. C.V. 
Ananthakrishna Aiyar that the decision in Pathuma v. Sali- 
mamma + must be held to have been overruled impliedly by the 
observations of their Lordships of the Privy Council in Gokul y. 
Pudmanand Singh *, Their Lordships dictum though obiter 
(as their Lordships expressly say that it was “ not necessary for 


(1884) I. L. R.8 M 83. 2. (1902) I. L. R. 29 C. 707 at 715. 
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their Lordships to decide the plea of res judicata’) is, of course, 

binding on us if it is really against the ratio of the decision in. 
Pathuma v. Salinamma |, Bat as I understand their Lordship’s- 
decision, it only criticises an objection raised by the respondent's 
counsel that the finding.of a Revenue Officer in a revenue suit 
on the status of the appellant was resjudicata in the subsequent 
suit which was not within the jurisdiction of the Revenue 
officer ; and their Lordships point out the difference between the 
wordirig of S. 13 of the Civil Procedure Code of 1877 and the 
wording of S. 13 of the Civil Procedure Code of 1882 which lattér 
introdiiced for the first time the words ” competent to try such 
subsequent suit &c. It must’ no doubt be. admitted that the 
Calcutta High Court in Shibo Raut v. Baban Raut 3 has inter- 

préted thé observation of their Lordships in Gokul Mandar v. 

Padmanand Singh 2, as deciding that even the decree in 

the former suit as regards the title to the subject matter of.. 
that suit is not res judicata in the subsequent suit provi» 
déd that the subsequent suit related, not only’ to the subject 


' matter of the former suit but also to other matters so as to 
‘take the total value of all the subject mattersin the subsequent 


suit to exceed the jurisdiction of the court which tried the first suit, 
But this Court has'consistently followed Pathuma v. Salimamma 1 
one of the latest cases on this point being Ranganatham Chetty Ve 
Lakshmi Ammalt decided by Arnold Wnite C.J. and Oldfield J. 
As the learned Chief Justice puts it “although taking all the 
causes of action together, the second suit may be said to be 
outside the jurisdiction of the original court, still if the specific 
question be within the jurisdiction of the original court and was 
determined by the original court, it is no answer to say that the 
whole suit was béyond the jurisdiction” (of the court which 
tried the first suit), I therefore hold on question 2 (b) that the 
decision in the former suit on the title to the subject matter of 
that suit is res judicata by the decision in that former suit given 
against the present plaintiff and against the 1st defendant. Even 
if, the question is not res judicata, the ist defendant and the. 


plaintiff having been both parties to the suit 147 of 1890, the 


plaintiff is equitably estopped by reason of the finding in the 


1. (1884) I. L. R. 8 M. 83. ` 4. (1902) I. L. R. 290. 707 at 715. 
3: (1999) I. L, B. 35 C. 358 4. (1918) 25 M. L. J. 379, 
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previous suit from raising the contention that the properties , 
diggiuted in that suit belong to him. The principle on which. 


this equitable estoppel is raised has been clearly indicated in the 
decision of Sundara Aiyar J. and Philips J. in Nallapa v. Vrida- 


challa !. I would enone answer anne 2 to also in the 


affirmative. 

Having thus answered questions 2 (b) and 2 (c) against the 
plaintiffs it becomes unnecessary to consider question 2 (a). 

Coming to the third question, with its sub-divisions (a) to 
(ej the principal point is whether there was a covenant for 
title given by the plaintiff as to the properties claimed by the rival 
Jenmi. S. 65, Cl. (æ) of the Transfer of Property Act clearly 
says that “in the absence of a contract to the contrary, the 
mortgagor should be deemed to contract with the mortgagee 
that the interest which .the mortgagor professes to ‘transfer to 
the mortgagee subsists, and that the mortgagor has power to 
tfansfer the same.” As the plaintiff included the-disputed lands 
in his demise to-the Ist defendant, he must, be deemed to have 
contracted that he was the jenmi of these disputed lands also. 
The question of'the knowledge of the mortgagee as to the defect 
of title in the mortgagor is irrelevant as has been held in two 
recent cases in this Court in the analogous questions between 
` vendor and purchaser (See Raghava Iyengar v. Samachariar 2 


and Subbaraya Reddiar v. Rajagopala Reddiar 3, and : 


Arunachalla Aiyar v. Ramaswami Iyer £}. 
The sub-question 3 (c) need not therefore be answered. 

; _As regards the question of acquiescence or waiver question 

3 (d) their Lotdships of the Privy Council have doubtless held 
in Pratab Bahadur Singh v. Gadadhar Bakhs'- Singh 5 that a 
mortgagee whose mortgage was created in 1851 and who lost 
poitions of the mortgaged properties in 1853 1858 and 1864 by acts 
beyond the mortgagor’s control cannot claim compensation after 


having déguiesced for 30 years in the dimination of his security. 


But the mortgage in that case was executed before the Transfer 
of Property Act came into force dnd that fact might make some 
difference as is silggested in the later case Abdullah K han 
v; Basharat Husain 6 decided by their Lordships of the Privy 





a (1911) I. L. R. 87 M: 270. - Q, (1914) M. W.-N. 67. 
on -W:N: 876. - - . - 4 (1914) 27 M.L.J. 517. 
5 , L. R.24 A.:bal. SE 6. (1912) I. L.R.'85 A, 48 at 57, 
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Council. I think that the ist defendant’s statutory right given 
by the breach of the covenant attached to the mortgage 
transaction under S. 65 of Act IV of 1882 cannot be taken away 
except by an express release of such rights by the ist defendant 
or by acquiescence of such a very long duration that a release 
can be safely presumed. In this case, the 1st defendant’s former 
unsuccessful litigation of 1890 in respect of the disputed lands 
came to a close only in 1897. (See Exhibit X). This suit was 
brought in 1905 and the lst defendant who has paid nothing for 
Michavaram after 1895 except the 16 paras of paddy annually 
spent for the temple festival cannot be said to have by his 
conduct released his claim for compensation for the.. breach of 
the covenant given by the mortgagor as to his title to the 
disputed lands. In the case of M. V. Seethikutti v. M. 
Kunhamity 1 quoted on his side by the plaintiffs vakil, I find 
that the mortgage document sought to be redeemed was dated in 
1871, long before the Transfer of Property Act came into force 
and hence, I do not feel pressed by that decision. 


As to whether the 1st defendant’s claim for damages is barred 
by limitation (part of question 3 (e)) I do not think that any ques- 


tion of limitation arises as between mortgagors and mortgagees 


when accounts are taken at the time of redemption. (see 
Parasurama Patar v Venkatachallam Pattar 2 decided by 
Benson and Sundara Aiyar JJ.) 


The only sub-question remaining under this head is what 
is the amount of damages to which the Ist defendant is entitled 
on account of the breach of the covenant (part of question 3(e)) 
and this is connected with questions 4 and 5, They may there- 
fore all be considered together. 

The 1st defendant practically admits in paragraph 15 of 
his written statement to pay the additional Michavaram of 43 
paras, 8 Narayams and 4 Nazhies of paddy per year after the 
expiry of the first two years of the lease term was based on his 
expectation that he would be able to obtain possession of the 
disposed properties also at or about the end of those two years, 
In other words, it is practically admitted that the old Michavaram . 
of 168 and odd paras of paddy (and Rs. 2 worth of arecanuts) 


S. A, No 259 of 1914, - 2. (1918) 25 M. L, J. 561. 
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which were being paid by the former kanomdars (the Melappat 
Tarwad temple) was the fair amount of ‘Michavaram which 
would have to be paid ifthe mortgaged lands other than the 
disputed lands had alone been given on demise to the lst 
defendant. This, to my mind, clearly: indicates that the 


reasonable compensation which the Ist defendant could claim’ 


for the breach of the plaintiff’s covenant to secure title to the 
disputed lands was only his being released from the obligation 
to pay this additional michavaram of 43 and odd paras annually.. 
I do not think it necessary in this view to point out in detail 
some of the fallacies underlying the reasons given by the learned 
Subordinate Judge (the Court of first instance) for holding that 
the lst defendant is entitled, not only to pay nothing as 
michavaram but even to get compensation in addition from the 
plaintiff. One point, however, might be noted namely, that the 
learned Sub-Judge takes the present pattom of these disputed 
lands as the basis of his calculation for the ascertainment of 
damages, ignoring the fact that that present higher pattom is 
obtainable owing to the large improvements effected on those 
lands by the former mortgagees, that the 1st defendant could 
not have recovered those lands for the enjoyment of the said 
higher income (assuming that those lands belonged to the 
plaintiff), without paying large sums as compensation for the 
improvements and that the damages which the lst defendant 
sustained by being unable to get possession of those lands 
should therefore be calculated on the basis of the present pattom 
income minus the reasonable interest on the sums which he 
would have had to pay for the improvements. 


I see no sufficient ground why the 16 paras which the Subor- 
dinate Judge finds to have been spent yearly by the Ist defendant 
at the plaintiffs request on the understanding that it should be cre- 
dited towards the michavaram should not be so credited towards 


the 168 and odd paras which I have foundas above to be the’ 


‘michavaram payable by the 1st defendant to the plaintiff through- 
out. This disposes of the questions -of.-damages and 
michavaram referred to above. < 

The sixth questions relates to the costs of the litigation in 
suit 147 of 1890. In Exhibit-A, the lst defendant clearly says 
that he himself will meet all the expenses to be named for 


Thekkamen- 
nengath 
Raman 

alias 
Kochu 
Poduval 


Ver 

Kakkasseri 
Pazhiyot 
Manakkal 

Karnavan. 
Sadasi va 
Aiyar, J. 


Thekkaman- 
nengath 
Raman 

alias 
Kochu 
FPoduval. 


v. 
Kakkasseri 
Pazhiyot 
Manakkal 
Karnavan. 





Sadasiva 
Aiyar; J. 


194 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


recovering the properties for recovering the properties mentioned 
in Exhibit A. S. 72, cl. (0) of the Transfer of Property Act, no 
doubt allows the mortgagee to spend as much money as is neces- 
sary for supporting the title of the mortgagor to the mortgaged 
property but it proceeds to say that it is only “in the absence 
ef a contract to the contrary” that the mortgagee could add 
such money to the principal of the mortgage money. There 
is found in Exhibit A sucha clear contract to the contrary. But 
it. is argued for the Ist defendant that the litigation ‘whose ex- 
penses the first defendant took upon himself to bear was only the 
litigation with the former kanomdars on the questions of 
improvements, michavaram etc, and nota litigation in 
which he was obliged to fight a rival jenmi also. I.do not 
think that the contract to the contrary found in Exhibit A was 
restricted to litigation in which the jenmi’stitle to any portion 
of the property would not be put in dispute. The document 
generally mentions “all expenses necessary for recovering the 
properties.” Whether the properties had to be recovered through 
one kind of litigation or another, it does not, in my opinion, 
matter. I therefore agree with the lower courts that the 6th 
question must be decided against the Ist defendant. 


The 7th question relates to the claim for compensation for 
trees of spontaneons growth allowed to the 1st defendant by the 
lower Courts. Madras Act I of 1900, S. 5, cl. (1) says that every 
tenant [“‘tenant” including “mortgagee” under S. 3, cl. (1)] shall 
be entitled to compensation for improvements which have been 
made by him or his predecessor in interest and for which com- 
pensation has not been already paid. S. 10 says (as I under- | 
stand it) that trees and plaints of spontaneous growth during 
the period of the tenancy must also be considered as im- 
provements made by the tenant, though the compensation is 
to be awarded only on a lower scale than for other improvements, 
Mr; Anantakrishna Aiyar ingeniously argued that as ‘S. 10 allows 
the award of com pensation only for trees and plants spontaneous- 
ly grown during the period of the tenancy, the 1st defendant is 
not entitled to compensation for trees which had begun to grow 
before 1888 when his tenancy commenced. Though the language 
of Ss. 5 and 10 of the Act’are not very happy, I have no doubt 
that the compensation due to the ist defendants’ predecessor 
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In the kanom right now vested in the first defendant is 
claimable by the first defendant. In Vhupran v. Mamad Kasim 
Sait 1 Sundara Aiyar J. and myself state as follows :—“ It is 
immaterial whether the improvements were made by the 2nd 
defendant himself or by any other person in possession before him. 


It is quite sufficient that the improvements are on the land even 


if they were made by some previous occupant as it was not the 
case of either party that anybody except the 2nd defendant was 


in occupation at the time of the suit.” Further, if the con-" 


struction contended for by Mr. Anantakrishna Aiyar be accepted, 
the result would be that a melkanomdar who is obliged to pay 
after 1900 the compensation for spontaneously grown trees to 
the prior kanomdar cannot claim that money when he is himself 
sought to be redeemed by the jenmi afterwards. Further, apart 
from S. 10 of the ‘Malabar Tenants’ Improvements and 
Compensation Act, the subsequent mortgagee who pays a prior 


mortgagee, acquires all the rights and powers of the prior _ 


mortgagee under S. 74 of the Transfer of Property Act. The 
plaintiffs suit though it is worded as a suit to redeem the kanom 
in favour of the 1st defendant is in the eye of the law a suit to 
redeem the prior kanom also, the rights under which have passed 
to the 1st defendant by his redemption of the said 1st mortgage. 
‘Now if the plaintiff sued to redeem the first mortgagee ‘(that is, 
the Melapatt Tarward, assuming that they had continued in 


possession of the mortgaged property till the date of this suit) the’ 


plaintiff would be obliged to pay compensation for the trees of 
spontaneous growth under S. 10 and it follows that he is bound 
to pay the 1st defendant also compensation for those trees. The 
fact that under the old law, no compensation was ‘payable for 
trees of spontaneous growth and that the Ist defendant was 
therefore not obliged to pay anything to the prior kanomdars for 
those trees is irrelevant. The questson is what, on the’ date of 
this suit, was payable as compensation for improvements and 
not what was payable when, the suit 147 of 1890 was brought: 
The decision in suit 147 of 1890 as to what the 1st defendant 
had to pay to redeem the prior mortgagees is therefore not 
res judicata on the question what on the date of the redemption in 


this suit, the plaintiff has to pay to the Ist defendant to redeem 


1, (1912) L. P. A. 96 of 1910, 
25 4 
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must be dismissed with costs. ene: 
S. A. No, 2512 of 1921. :—In this, the parties - will have ' 
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all the mortgage rights-vested i in-the 1st, defendant.. l would | 
therefore confirm the. decision of the Lower Cone on this. 
question. i Ey : 

Lastly we have got the 8th question RE to the NAN 
N3, N4 and N5 in the commissipners plan, The boundaries 
mentioned in Exhibit A for item 14 may possibly include these. 
plots also. The Ist defendant states that he did not get 
possession of them and as a question of fact it must be taken as 
found by both the Lower Courts that these plots belong to the. 
Vallapuzha j jenmi and are held by the 73rd defendant under 
that jenmi. 

_ In the result, the lower appellate Court’s decree. will be 
modified | ina few respects namely, that there should be no. 
decree for redemption of tank item 7, that the michavaram 
should be calculated throughout on the basis that only the 
original rate of 168 paras Inarayam and 2 nazhis of paddy and 
two rupees worth of arecanut is payable per year to the 


plaintiff and that credit should be given to the defendant for 16 


paras pèr year as paid towards michavaram ~ besides the sums 


- already allowed by the ‘lower Court. In other respects, “the 


lower Court’s decree will stand confirmed, The above ‘conclu- 
sion implies that S. A. No. 2547 of 12 has totally failed and~ it 


ma 


proportionate costs. There will be also proportionate | costs. in 
A. S. No, 45 of 1909 on the file of the District Court,” ‘the 
proportion being calculated on the result of the litigation as 
decided in this S, A No. 2512 of 1912. 

Hannay J :—1 concur. . 

These second appeals having been posted’ ‘to be’ spoken te to 
this day the Court delivered the’ following ee i 


, ‘Judgment :—(1) Six months’ time will be allowed from’ this 
day to the plaintiff to pay up the additional amount, That addi- 
tional sum will carry interest awarded to the defendants ‘under 
our decree at six per cent. per annum from’ when the plaintiff 
obtained possession in execution of the Lower Court’s decree, 

(2) Interest on arrears of michavaram will run at 2 per cent. 
(3) The value of the tank aces not be taken, into calcula: 
tion in fixing the costs. Bi 


Nahh, 


a 

Ten 

“A 
4 
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IN THE men COU ao OF JUDICATURE AT ae 


TAN :—Mr. Justice Sadasiva Amai ga Mir. poe 
Napier.. 


Chockalingam Chetti .. Appellant * in all (PI), 
v. < 
Periakaruppan and others 2 Respondents (Defts). 


Landlord and Tenant—Estates Land Act—Suit fer rent—Cosharer whose 
name is not in the title deeds—Payment to—Up to his share binding--Beyond, not 
binding when not bona tide —Suit for share without joining other co-shirer—Parties 
—Non-jowrder. ; 


A co-sharer in whose sole name the title deed stands is not entitled to object to 


the tenants paying to his c2-shirers their shares butis not bound by payments 
beyond their shares when not made bona fide in which case he is entitled to main- 
tain a suit for his own share of the rent without making his co-sharers 
parties. -` : ii ; 


Second Appeals from the decrees of the District Court of 
Ramnad in A. S. Nos. 1 to 13 and 15 to 21 of 1911 respectively, 
preferred against the decrees of the Court of the Special Deputy 
Collector of Ramnad in Summary Suits Nos. 1482 to 1484, 
1486, 1487, 1489, 1492 to 1495, TAA to 1499 and 1501 to 1507 of 
1910 respectively. 


C. §. Venkatachariar and A. Srinivasa Aiyangar for 
Appellant. 


C. V. Ananthakrishna Aiyar for Respondent. 
The Court delivered the following 


Judgment :—We must accept the finding of the District 
Judge that Karuppan Chetti was a joint landholder with the 
plaintiff in the plaint lands. We are not concerned with the 
plaintiffs’ right to sue for the whole rent (including Karuppan 
Chetti’s share) in case no portion of the rent had been paid up 
but with quite a different question whether plaintiff can sue for 
the whole or even his half ‘share of the rent if the tenants had 
paid up the whole rent tothe plaintiffs co-sharer as is found 
in this case. The decision of that point depends on the answer 


to two questions (a) whether the payment of the whole rent to _ 


"S.A. Nos. 987 to 949 & 951 to 957 of 1912. ` 29th October, 1914. 
26 | ' 
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the plaintiff's co-sharer: was bona fide (See Sheik I brahim 
Tharagan v. Kama Aiyar 1), and (b) whether a tenant is or is 
not entitled to pay to a co-sharer” of the landlord’s rights the 
latter’s share of the rent simply because the said co-sharer’s 
name does not appear in the title deeds under which the transfer 
ofthe melwaram right was effected in the plaintiff's name. 


We agree with the Deputy Collector that the payment of 
the whole rent to Karuppan Chetty was not made in good faith 
and that the payment was made to defeat the plaintiff's claim to 
his half share of the rent. In, such a case the plaintiff's right 
to recover his share cannot be affected. (See Zia-ud-din v. 
Muhamad Minar 2), - 


As regards the other question, if Karuppan Chetty is legally 


‘entitled to one half share in the rent, we do not see how the 


non-mention of his name inthe title deed could prevent the 
tenant (if the latter chodses) to pay half of the rent to Karuppan 
Chetty, or what the fact, that the tenant was not bound to pay 
any portion of the rent unless both the plaintiff and Karuppan 


- Chetty institute a suit to recover, has to do with the tenant’s 


right to pay the half share to Karuppan Chetty. The defendants 
having paid to Karuppan Chetty his share of the rent, there is 
no object in making Karuppan Chetty a party to this suit if the 
decree is to be passed only for the plaintiff's share of the rent. 
The defendants’ plea of non-joinder has really no force unless 
“the rights and interests of the parties actually before” the 
court (see the words of Order 1, rule 9 of the Code of Civil 
Procedure) cannot be decided without the joinder of Karuppan 
Chetty, ` | 

In the result the appeal of the plaintiff (who has obtained 
a decree’ for his half share of the rent) and who appeals in 
respect of the other half and the memorandum of objections 
of the defendant in S. A. No. 941 of 1914 denying the plaintiff's 
right to a half share of the rent decreed to the plaintiff are both 
dismissed with costs. Second Appeals Nos. 938 to 949 and 
951 to 957 of 1912 and the memorandum of objections in S. A. 
No. 954 of 1914 being withdrawn are dismissed with costs. 


1. (1911) 21 M.L.J. 508 s.o. I.L.R. 35 M. 683, 2 I.L.R. 88 A. 308. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr.. Justice Sankaran Nair and Mr. Justice» 


Spencer. l 
S. R.M. A.R. Ramasawmy . Appellant (Plaintif in 
Chetty Appeal* No. 192 of 1912. 


V. 


A. L. K.. R. Alagappa Chetty ... Respondents (Defendants) 
_and another 


a 

A. L. K. R. Alagappa Chetty ... Appellants (Defendants 

and another ‘in Appeal No. 113 of 
v. 1912). 


S. R. M. A. R. Ramasami Chetty. Respondent (Plaintiff). 


Principal and agent—Practice—Loans contrary to instructions —Acquiescence 
— What amounts to—Natiukottat Chetty—Practice. 

Though the principal might not be estopped from claiming damages from the 
agent if he was only endeavouring to collect the sums advanced contrary to 
instructions, if it further appears that he took an active part in the settlement of 
the matter and that pronotes taken from debtors were taken over by the succeed- 
ing agent without demur, he cannot hold the agent liable-for the loss. 


When the principal not only did not object to the propriety of’a loan by the 
agent and tell him that he would hold him responsible for any loss but went further 
and interfered with the collection of the debt, dictated his own terms and allowed 
with full knowledge of the transactions the agent’s successor to take the debt 
at a certain valuation after which it was no longer possible for the agent to make 
collections himself Held : he was precluded by his acquiescence from‘questioning 
the validity of the transaction. 

Nattukottai Chetty practice as to appointment of agents discussed. 


Appeals from the Decree of-the Court of the Temporary 
Subordinate Judge of Ramnad at: Madura in Original Suit No, 24 
of 1910. 

S. Srinivasa neue and S. Sundararaja Henin for 
Appellant. l 

C. S. Venkatachariar for Respondent. 

The Court delivered the following 

Judgment :—In Appeal No. 192 of 1912. The suit was 
brought by the plaintiff a money lender living in Kanadukathan 
in the Madura District against the defendant who was his agent 
at Thagimyo in Burma. to direct him to render accounts to the 
plaintiff.and pay a -certain sum of money amounting to more 
than Rs. 50,000 which he issaid to have misappropriated. The 
defence is that accounts have been rendered and no sums have 


| er SS 








* Appeals Nos. 192 and 118 vf 1912 10th November-1914., 
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been misappropriated. The Subordinate Judge passed a decree 
in favour of the plaintiff for a sum of Rs, 2,300-6-3 with interest. 
Both parties appealed. 

It appears to be the practice among the Nattukottai Chetties, 


Who carry on money lending business at distant places to appoint 


their agents for certain periods generally for three.years. A 
salary is fixed for the entire period part of which. is apparently 
paid at the commencement of or soon after the engagement and a 
certain amount before the termination of the agency and the 
balance is paid after the settlement of accounts and payment by 
the agent of any sum that might still be due by him. The. 
defendant was appointed agent for three years with a pay of 
Rs. +,287-8-0 for that term. He received Rs. 2,860 of that 
salary soon after he opened an office at Thagimyo and he carried 
on the business for the stipulated period. See Exhibit B, dated 
the Sth September 1904. He was succeeded by Chinniah 
Pillai, P. W. 3 about June 1908. The parties do not agree as 
to the terms of the arrangement under which an agent vacates 
his office and delivers over charge to his successor. That there 
is such an arrangement is conceded by both parties. As it has 
a material bearing on the case we will refer ‘to the evidence on 
that point, | 

According to the evidence of the plaintiff's witnesses 1, 2 
and 3 it appears that the successor agrees to take the debts due 
‘to the business at a certain valuation from the outgoing agent. 
This no doubt must have been due to. the fact that these Chetties 
lend their-‘moneys-at very high rates of interest and not always 
to persons whose solvency i beyond doubt, and they ‘expect 
therefore to lose in various transactions such loss being ‘covered . 
by the great profits made: in other transactions. For this 
difference between the face value of these debts and’ the valua- 
tion at which the successor takes them, according to all these 
agents who are the plaintiffs own witnesses the outgoing agent 
is not liable to the principal, if he has not been guilty of any 
misconduct. According to the plaintiff the old agent is liable 
for that difference. His evidence is unsupported and is opposed 
to the evidence of his own. witnesses who themselves were 
agents and were never held liable by their principals for ‘such 
differences when they handed over charge of their offices to 
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their successors. It is also unreasonable. It also appears that, Ramaswamy 
if the successor considers that some of these debts are bad, it ee 
is open to him to refuse to take them over and hold himself Sees 
responsible for their . collection. In this case the old agent 

contiriues responsible to his principal for their recovery. There 

is, therefore, nothing unreasonable in holding that if the new 

agent is willing and this may be done with the consent of the 

principal to take over some or all of the debts advanced by his 
predecessor, the latter’s responsibility ceases so far, as such 

debts are concerned, and continues only with reference to the 

debts not handed over to the successor. The outstandings at 

the time the plaintiffs third witness took charge of the office 

from the defendant amounted to a little more than Rs. 40,000. 

He valued them and ‘took them over at.a little more than 

.Rs. 10,000 and among those debts are those items now in suit, 

‘The plaintiff is of course entitled to assume that the business 

was. carried on in ‘accordance with his instructions and that 

there was no misconduct on the part of the defendant. If, there- 

fore, he, shows that any loss was sustained by the defendant's 

default in these respects, he would be entitled to recover 

damages. Otherwise it appears to us that the plaintiff has no 

reason to complain. When the defendant delivered some of the 

accounts to the plaintiff at Madras after the termination of the 

agency he promised to hold himself responsible for the losses that 

may have. been sustained ,by the plaintiff in his having lent 

out money -to persons contrary to instructions, Exhibit. (A), .The 

only question we have‘ to decide is whether the defendant 

has acted against.instructions and if so, ‘whether he is 

. liable ‘to pay any damages to the plaintiff. We have to see 
what. the. plaintiffs instructions were. 

The plaintiff gave instructions to the defendant on the 28th 
of November 1904 (See Ex. `G) according to’ which the business 
was to be: carried on. He wrote there that as Thagimyo was 
a small place and the persons there were only fit to be entrusted 
with small sums (as Rs. 100, 200,-300, 400 up to 500) the defen- 
dant was not to lend anybody sums like Rs. 1,000 or 2,000 and 
the dealings were to be carried on only up toa total of Rs. 50,000. 
He was also directed to advance loans only upon good security. 
In reply to this the defendant wrote (see Ex. H. 3, dated 
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24-3-1905} that in accordance with the plaintiff's instructions he 
would recover the larger sums that had been already advanced 
and would-lend out only small sums in future. He also suggest- 


. ed (See Ex. H. 4 of the 12th May 1905) that larger sums might 


be lent on good security to which the plaintiff replied (See Exhi- 
bits G1, and G2 of 21-2-1905 and 2-5-1905), that that should 
not be done and that he should not lend more than Rs. 500, to 


‘any person. We will now proceed to consider, how far these 


instructions have been violated and whether the defendant is 
liable to pay the plaintiff anything on account of such misconduct 
if any. ; 


Item No, 8. The plaintiff claims Rs. 12,807-9-10 on 
account of loss sustained in the transactions carried’ on by the 
defendant with Sinna Koppaiya. The defendant lent him 


Ks. 2,000 ona promissory note onthe 21st November 1904,. 


Rs. 3,000 on the 6th December 1904, Rs. 2,000.on the 3rd 
January 1905, and again Rs. 2,000 on the Ist February 1905. 
It will be observed that the first amount of Rs. 2,000 was 
advanced before the plaintiff gave his instructions on the 28th 
of November, (Ex. G.) There is no evidence to prove whether 
Ex. G. reached the defendant, before the date of the second 
advance on the 6th December 1904. It certainly must have 
reached him before the date of the third advance.. No difference 
is made by the plaintiff between the advances. The defendant 
contends that final instructions were only given in May 1905 
(Ex. G 2). But it is clear that pending the plaintiffs final 
orders the defendant should not have done anything against the 
Instructions conveyed by Exhibit G, though it may well be 
that he was under the impression that the matter had not’been 
finally settled at the time of Exhibit G. Apart from the fact 
that the plaintiff madè no distinction between advances made 
before his instructions and after ‘his instructions, there is clear 
evidence which shows that he is now precluded from questioning 
the validity of these transactions so far as the defendant is 
concerned. The various letters that passed between the 
parties place this matter beyond any reasonable doubt. We 
will ony refer to a few of them. In reply to communications 
from the defendant the plaintiff asked him to settle the matter 
amicably for a smaller sum than the total amount advanced to 


€ 
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Koppaiya and to see that the money was collected either by 
getting promissory notes from solvent persons or by receiving ‘it 
in cash (Ebxhibit G 12). In another letter he told the defendant 
that the best thing to be done under the circumstances was to 
settle the matter amicably and recover as much as possible and 
asked him to do so. (Exhibit Gs 15). The plaintiff sent his own 
agent from Rangodn.for the collection of the money. It may 
be that if the plaintiff was only endeavouring to collect the 
amount advanced, he might not be estopped from recovering 
damages that he might have sustained from the defendant, t.e., 
the difference between the amount recovered and the total 
money advanced. But in this case he took an active part in the 
settlement of the matter; he gave instructions as to how matters 
were to be settled., The amount to be recovered was settled bet- 
ween the parties ; the defendant recovered a certain sum of money, 
took promissory notes from the debtor for the balance due, under 
the settlement and those debts were finally taken over by his 
successor. We have very little doubt that if it had been the 
intention of the plaintiff to hold the defendant liable for damages 
sustained, he was bound to have given notice, to the defendant 
of the same in the circumstances and he should not have allowed 
. his agent to take over this ‘debt. l 


We will not deal with item 15. -The plaintiff claims 


Rs. 12,057 on account of loss sustained in dealings , with one. 
Thakki Mowyechan. Thakki Mowyechan had entered into a 
contract with the sircar to build a bangalow at a cost of about 
Rs. 18,000. The defendant undertook to advance moneys to 
him whenever they were needed up to Rs. 6,000. The cheque 
which he was to receive on account of his work from the 
Government officials was to be handed over to the defendant. 
Accordingly’ various sums were advanced from March 1905 up to 
the 25th August 1906. ~The plaintiff was informed of the nature 
of the Contract “(See Exhibit H5). He not only took no 
exception, to it but told, the defendant that advances might be 
made if proper security was taken. Advances of various sums 
of money were being made on 10 or 15 occasions after July 1905. 

It is clear, therefore, that he ratified the defendant’ s conduct: -It 
also appears that this was one. of the- debts taken over by-the 
defendant’s successor, and as it was taken with knowledge of 
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the circumstances under which the debt was contracted ‘the 
plaintiff is now precluded from claiming any damages from the 
defendant on account of this transaction. 


The other items are comparatively smaller sums. We 
think it unnecessary to go through them all. The nature of 
the evidence is the same. The plaintiff was informed of these 
debts. He did not raise any objection, The cases show that 
silence itself has been held to be acquiescence in commercial 
transactions. But in these cases the plaintiff not only did not 
object to the propriety of the lst defendant advancing these 
loans and did not tell him that he would hold him responsible for 
any loss that he might sustain thereby but went further, he 
interfered with the collection of the debts, dictated his own 
terms and allowed with full knowledge of the ‘circumstances the 
defendant’s successor to take the debts at a certain valuation 
after which it was no longer open to the defendant to attempt 
to collect the debts himself. In these circumstances we are of 
opinion that he is precluded by his acquiescence from question- 
ing the validity of these transactions and we must therefore 
confirm the decree of the lower Court in so far asit disallows the 
plaintiffs claim and dismiss the plaintiffs appeal with costs. 

In Appeal No. 113 of 1912. 

The defendants’ appeal except as to costs is clearly 
untenable. We are of opinion that the plaintiff is only entitled 
to his costs on the amount decreed. With this modification we 
confirm the decree and dismiss the appeal. The parties will 
receive and pay proportionate costs in appeal. 


oe a ee oy 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer and Mr. Justice Seshagiri 


Alyar. 
Venkatarama Aiyarand others. ... Petitioners*(Accused). 
l 2. 
Krishna Iyer i ... Complainant. 


Criminal Procedure Code, S. 250—Appeal—Notice'to the accused—Order 
without—I mproper—Scope of— False complaints as well as frivolous or vexatious 


complaints 


* Or. R. O. No. 288 of 1914. 
Or. R. P. 205 of 1914. 25th January 1915. 
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In appeals trom orders directing compensation to the accused `under S. 250 of 
the Criminal Procedure Code, notice should ordinarily be given to. the accused and 
orders made without such notice though not illegal will be set aside, under 5. 489 
as improper. 

S. 250, Criminal Procedure Code applies not only to cases where the complaint 
is false but also where without being false, it is frivolous or vexatious. E 

Accordingly, their Lordships set aside an order cancelling an award of cor: 
pensation on the ground that ib was not conclusively made out that the complaint 


was false and directed the appeal to be reheard. 

Petition under Ss. 435 and 439 of the Code if Criminal 
Procedure 1898 praying the High Court to revise the order of 
the Court of the Ist Class Sub: Divisional Magistrate of Kumba- 
konum in Crl. App. 311 of 1913 preferred against the order 
of the Court of the Bench Magistrates of Kumbakonum in sum- 


mary trial 1944 of 1913.. ET , 


K. S. Jayarama Aiyar for the Petitioners. iga cs ee 


Public Prosecutor on behalf of the Government. ee 

The Court made the following i 

Order : Spencer, J.---The question raised at the hearing of the 
Revision Petition is whether the, order of ‘the Sub- Divisional 
Magistrate setting aside the award of compensation to.the accused 
by the Kumbakonum Bench of Magistrates was bad for want of 
notice to the accused. os 

It was argued in the first place that Chapter XXI of the 
Criminal Procedure Code does not apply to appeals against orders 
under S. 250 and therefore that S. 422 which directs that notice 
of appeals should merely be given to the officer appointed’ by 
Government to receive notices of appeals does not govern, the 
case; in the second place, that in the absence of any provision 
for notice the maxim ‘ Audi alteram partem’ should govern thé 
proceedings. | l a 

The first argument will not in my opinion ‘hold Sd. for 
the reason that'S. 250 does not declare what the powers of an 
appellate Court are in disposing of appeals under clause 3 of the 
section and it is necessary to invoke the aid of S, 423 for this 
purpose. S. 439 illustrates the difference in this respect between 
Ss. 250 & 195, which has been held to be a self-contained section. 

On the second point I agree with the observation-of Sir 
Subramania Aiyar J. in The Emperor v. Palaniappa . Velan t, 

1, (1906) I. L. R. 29 M. 187. | > ia 
27 


Venkatarama 
nig 


Krishia 
Tyer. 


Spencer, J. 


Venkatarama 
Aiyar 


v. 
Krishna 
Iyer. 


Spencer, J. 


206 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


that the accused should have notice of the appeal in-order that 
they may have an opportunity of supporting the pider passed in 
their favour. 


It seems to be an anomaly which might be cured when the 
Criminal Procedure Code is amended that no provision should 
be made for notice to the person most interested in the order. 
being upheld in the case of an appeal being preferred against an 
order of compensation passed by a 2nd or 3rd Class Magistrate, 
but that if such an order is passed by a Ist Class Magistrate and 
the matter is taken to the High Court for revision of his order: 
S. 439 (2), strictly construed, will make it ens that 
notice should go, to the accused. ; 


A Bench of two learned Judges of this Court have held that 
notice to the accused is not imperative in the case òf appeals 
under S. 250, (Ambakkagari Nagi Reddy v. Basappa 1 and 
this, probably is what was meant by another Bench in Gurusami 
Naicken v. Twumurthi Chetty 2, when they declared that the 
accused have no right of audience in such an appeal. 


In the former case the Court declined to interfere in revi- 
sion on the ground that there was no illegality and I consider 
that I am bound by that decision, although I am aware that in 


‘respect of orders passed under other sections of the Code which 


do not contain a direction for notice to be given, Courts have 
sometimes interfered in revision with orders that are merely im- 
proper but not illegal for want of notice, following the general rule 
that an order should not be made to a person's prejudice with- 
out giving him an opportunity of being héard e.g. Alagiriswami 
Naidu v. Balakristnaswami Mudaliar 8, I mberatriz v.Sedhasin +, 
In the matter of the petition of Umrao Singh v. Fakir Chand 9, 
and in the matter of the petition of Tea Cotta Shekdan ©. 


‘Here the Sub-Divisional Magistrate’s order, besides being 
improper for want of notice to the accused, requires to be set 
aside for another reason. He says he finds it difficult to conclude 
that the complainant’s story must necessarily have been false. 


The Bench held that it was vexatious. No doubt an accusation may 


1. (1909) 19 M.C.J. 180 s.c. I.L R. 88 M. 89. 2. (1914) 27 M. L, J. 629, 
8. (1908) I. L. R. 26 M. 41. 4, (1898) I. L. R. 22 B. 549. 
5. (1881) I. L. R. 3 A. T49. E - 6, (1882) I. L. R. 80. 398. 
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be false as well as frivolous and vexatious (Beni Mahdhub Kurmi Venkatarama 





v. Kumud Kumar Biswas 1), but it is necessary to find whether ie 

it is or is not frivolous or vaxatious. As the appellate Court has sa 

not decided this, and as the Public Prosecutor says that he does ._.——. 
Seshagiri 


not wish to support the order, I would direct the appellate Court Aiyar, J. 
to rehear.the appeal after giving notice to the accused, 

Seshagiri Aiyar, J. The Bench Magistrate of Kumbakonum 
directed the complainant to pay compensation to the accused on 
the ground “That the complainant only wanted to vex and 
annoy the accused., ” On appeal, the Sub-Divisional Magistrate 
reversed this order because he was unable “to conclude from 
the records that it (the complaint) must necessarily have been 
false.” This Judgment is wrong. As was pointed out in 
Emperor v. Bindesri Prasad 2, S. 250 not only refers to falser 
complaints, but to frivolous i vexatious complaints as well.-It 
is open to doubt whether the view taken in Rama Singh v. 
Mathura 8, that the section does not deal with false accusations, 
but only with vexatious complaints............ is correct. However 
as the appellate’ Magistrate has not found that the aa La. 
was not vexatious, his order must be reversed. 


The. question now arises whether in rehearing the appeal, 
the Sub-Divisional Magistrate should not. give notice to the 
accused, I feel no doubt that even though failure to give notice 
may not render the proceedings of the Court illegal, it would 
certainly affect their propriety. Under S. 435 of the Code of 
Criminal Procedure the Superior Courts are invested with powers 
not only to set aside incorrect or illegal orders of the Courts 
below, but also to examine the propriety of any finding, sentence 
or order. This language has been deliberately used to enable 
the higher authorities to see that no violation of natural ‘justice 
takes place and that no order to his prejudice is passed behind 
the back of a person who is interested in upholding it. It .was 
on this principle that a Full Bench of this High Court in 
Alagiri Sami Naidu v. Balakrishnaswami Mudaliar 4, inter- 
fered with an order of discharge. Sir S. Subramania Atyar in 
Emperor v. Palaniappa Velan 9, based his decision upon the 


: (1902) I. L. R. 30 C. 128. ! ‘ (1904) I. L. R. 26 A, 512. 
- (1912) I. L. R. 84 A. 854. (1908) I. L. R. 26- M, 41, 
5. (1906) I. L. R. oe 187, ` 
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ground that justice requires that a party to be affected by an order 
should have-an audience before it is vacated to his prejudice. 


“A great deal of the argument before us was directed towards 
showing that chapter XXXI of the Code of Criminal Procedure 
relating to criminal appeals is not applicable to appeals in com- 
pensation cases. I am not convinced that this contention is 
sound. The learned Vakil for the petitioner argued that the use of 
the word in S. 250, clause (3) “ds if such complainant had been 
convicted,” would not import the provisions of the appeal 
chapter. The powers of the Appellate Court to grant redress 
have to be gathered so far as Iam able to see from S. 423. 
S; 250s not self-contained as are sections relating to the grant of 
sanction and to convictions for contempt (Ss. 195 and 486). I 
am:not prepared to hold that chapter XX XI does not apply to- 
compensation appeals. 

The learned Public Prosecutor argued that as S..422 only 
provides fora notice of appeal to the officer appointed by the 
Local Government, it negatives the contention that notice should 
go to any other person. This section does not say that others 
are not to have notice. It imposes a necessary condition.: It does 
not override the principles of natural justice and of jurisprudence. 

If. an order for compensation is passed by a First Class 
Magistrate, the injured party can seek redress only under the 
revisional power of the High Court. When a petition from a 
complainant is entertained, notice under clause (2) of S. 439 
must.go to the accused. I cannot accede to the contention of 
Mr, Grant, that the term accused in that subscription will not 
include an accused who had been acquitted and to whom com- 
pensation has been awarded. If in passing orders on revision, 
an accused to whom compensation has been given has to be 
heard, it-does not stand to reason to hold that he is not entitled 
to a hearing when an appeal is preferred by the complainant. S. 
422 does: not, in my SPINOR, compel. us to introduce any such 
anamoly. l 

I respectfully agree with the observation of Sir Arnold 
White, C. J. in In the matter of Bejnavalu Naidu 1, that the 
principle of giving compensation is to recompense by way of 
damages the party who has been vexatiously dragged before a 
~~ (4908) L L. B. 26 M. 197. 
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Criminal Court. Cl.,(5) of S. 250 supports this view. If this is 
correct, it would be improper to deprive a man of what has been 
awarded to him without giving him an opportuany of supporting 
the decision in his favour. 

The decision in Ambakkagarit Nagi Reddy v. Basappa 1 
does not disapprove of the dictum of Sir S. Subramania 
Aiyar in the earlier case. In Gurusami Naicken v. Tiru- 
murthi Chetty 2, the only question was whether the Public 
Prosecutor should have had notice. I do not take these 
decisions to lay down as a rule of law that the accused to 
whom compensation has been awarded is not entitled to notice 
before the order in his favour: is set aside. It may be that the 
Legislature should -provide specifically for notice. But as the 
law at present stands. I am unable to agree with the contentions 
of the learned Public Prosecutor that the accused is not entitled 
to be heard in the appellate Court. The First Class Magistrate 
should give notice to the accused before disposing of the appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice Napier. 
A. Thiruvengadatha Aiyangar and ... Appellants” (Defend- 


another. ants Nos. 1 & 2). 
v. 
R. Ponnapa Aiyangar and others. .. Respondents | 


(Plaintiff and. De- 
fendants Nos. 3 to 
5,7 & 9to 11). 

Madras Requlation VII of 1817, Ss. 2,12 and 18—Religious Endowment— 
Hindu temple—Temple Committee—Power to fill up vacancirs among trustees— 
Power to appoint additional trustees— Limitation to the power of the Temple Com- 
mittee— Burden of proof to show appointment not valid. 

In the case of a Hindu temple falling within the terms of S. 3 of the Religious 
Endowments Act, the temple committee is clearly justified in filling up vacancies 
among trustees by the appointment of new trustees. 

Even if there are no vacancies, the temple committee as successors of the Board 
of Reyenue have power to appoint additional trustees, if they think it advisable to 
do so in the interests of the endowment, provided the appointments are not in 
variation of an existing scheme- 

Venkatachela Pillai v. Taluk Board of Saidapet (8) distinguished. Seshadri 
Aiyangar v. Nataraja Aiyar (4) followed. Nelayathaichs ammal v. Taluk Board 
of Mayavaram (5) considered. 


“S.A. 2122 of 1912. 15th September, 1914. 
1, (1909) I. L. R. 33 M. 89. 2. 27 M. L. J. 629. 
3. (1910) I.L.R. 34 M. 875. 4. (1897) IL.L.R. 21 M. 179 at 199, 


5. (1910) 20 M. L, J. p. 885. 
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The power to appoint additional trustees for the purposes abovementioned is 
incidental to the duties and responsibilities of the templé committee and follows 
from their power of general superintendence 

The tomple committee had the power so to appoint additional trustees under 
S. 2 of Regulation VII of 1817. - 

There is no authority for any distinction between the appointment of addi- 
tional trustees for punitive purposes and an appointment on purely administrative 
grounds. . 

Ganapathi Aiyar v. Vadavyasa Alaind Bhatter (1) distinguished. 

Where in a temple subject to a temple committee, the committee appointed 
two additional trustees along with 3 already existing trustees and one of the latter 
questions the validity of the appointment by the temple committee of the addi- 
tional trustees, Held, where no person is deprived of his freehold, there is no duty 
cast on the temple committee to show affirmatively that the appointment was for 
just and sufficient cause. The only limit to be imposed on the temple committee 
in the exercise of their discretion is by an analogy to S. 49 of the Indian Trusts Act. 

The burden of proof will therefore be on the plaintiff to show that the temple 
committee has not exercised its power of appointment reasonably and in good faith. 


Second Appeal against the decree of the District Court of 
Tinnevelly in A. S. No. 275 of 1911 preferred against the decree 
of the Court of the Temporary Subordinate Judge of Tuticorin 
in O. S. No. 12 of 1909. ; 

The suit is by the plaintiff one of the three original trustees 
of the Vishnu temple in Alwar Thiru Nagari against defendants 
1 and 2 who are the trustees newly added by the Devasthanam 
Committee to which the temple is subject, defendants 3 and 4, 
the two other already existing trustees and defendants 5 to 11, 
the committee members for a declaration that the appointments 
of defendants 1 and 2 as additional co-trustees is not legally 
valid and thus for the cancellation of the committee’s order 
appointing defendants 1 and 2 as trustees and for a permanent 
injunction against defendants 1 and 2 restraining them from 
interfering with the temple affairs and management and also 
against defendants 5 and 11 for an injunction that they should 
not allow or permit the defendants 1 and 2 to interfere with the 
temple affairs. The plaintiff alleged that the object of appoint- 
ing two additional trustees was to reduce the influence of the 
plaintiff's party among the trustees and withhold the honors due 
to his Guru in the temple to which he was entitled. The 
defendants on the other hand pleaded that plaintiff and defend- 
ants 3 and 4 were guilty of misconduct in the management of 
the temple by not submitting accounts to the committee and by 


1, (1906) I.L.R. 29 M. 584, 


PART VII.) THE MADRAS LAW JOURNAL REPORTS. 211 


dealing with the Tnk TE for their private purposes. 

They also pleaded that for the efficient management of the 
temple two more trustees were necessary and as a matter of 
fact there were five trustees to the institution. originally. The 
Subordinate Judge of Tuticorin agreeing with-the contentions 
of the defendant dismissed the plaintiffs suit with costs. The 
District Judge on appeal held that the first court had wrongly 
thrown the onus of proof of showing the validity of the reasons 
for the committee’s action on the plaintiff and sent down the 
case for a finding on the issue whether the appointments were a 


reasonable and bona fide exercise conducive to good manage- 


ment. The District Judge also held that there were two views 
possible with regard to appointment of additional trustees (1) one 
as a punitive measure and secondly as a purely administrative 
measure. On a return of the finding by the lst Court that 
defendants 1-and 2 were properly appointed, the District Judge 
held that the appointments could not be justified either as a 
punitive or an administrative measure. He accordingly decreed 
the plaintiff's suit. Against this decision the present second appeal 
was filed by the plaintiff. : 


K. Srimvasa Aiyangar and N. Rajagopalachariar for 
Appellants. 
T. Rangachariar for Respondents. 


The Court delivered the following 

This second appeal arises out of a suit by one 
' of five trustees of a temple against the members of the temple 
committee and the other four trustees, the relief asked for being 
a declaration that two of the trustees have not been appointed 
lawfully by the temple committee. The Temporary Subordinate 
Judge of Tuticorin.in whose Court the suit was filed dismissed 
the suit. The District Judge of Tinnevelly on appeal set aside 





the decree of the lower Court and granted a declaration that the 


appointment of the trustees by the temple committee was not 
legally valid; ordered the cancellation of the appointments and 
issued an injunction restraining the newly appointed trustees 
from interfering with the management of the temple. 

It is argued before us that the appointment was valid and 
that the District Judge has misapprehended the powers of a 
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temple committee and wrongly thrown the barden on them of 
justifying the appointment. For the respondents it was contend- 


ed, first that the appointment of the two trustees was in addition 


to the constituted. number. and thereby amounted: to an altera- 


tion of the scheme which, it was. argued, was: entirely beyond 


the power of the temple committee; and secondly, that even if 
the committee had power to make the appointment it lay on 
them to justify it and that the District Judge having found that 
it was not justified, this Court could not interfere in second 
appeal. l 


We can dispose of the first point very shortly. There is 
nothing in the plaint to indicate that objection was taken oi the 
ground that the appointment was a variation of the scheme nor 
was the view ever urged during the course of the protracted pro- 
ceedings in both the Courts; nor does the District Judge base 
his judgment on that ground. Further it appears that there is 
no record of any scheme ever having been settled and it is clear 
on the evidence, the admissions of the plaintiff and the 
findings of the Original ` Court that at one time there 
were actually five trustees, the number now constitutéd by 
the present appointments and that at the time of the 
plaintiffs ‘own appointment there were actually four. This 
objection therefore fails on two groands -and the appoint- 
ment could very fairly be justified as one filling up two vacancies 
which had improperly been allowed to exist for a considerable 
time. If these appointments are to be viewed as the filling up 
of vacancies they are clearly justified under the provisions of 
Regulation VII of 1817 as applied by the Religious Endowments 
Act, XX of 1863. The temple in question was, at the date 
of the passing of Act XX of 1863 one covered by the language 


‘of S. 3 of that Act, and, by S. 7 of the Act, a temple committee 


was constituted to exercise the powers of the Board ‘of Revenue 
and the local'agents vested in them by the Regulation. Turn- 
ing to Regulation: VII of 1817, it is clear that, under Ss. 12 & 13, 
the Board of Revenue had power to appoint suitable persons as 
trustees and to fill up vacancies from time to time. We are of 
opinion, ,however, that even if these were not vacancies, the l 
temple committee had power tò appoint these trustees if they 

thought it advisable to do so in the interests of the endowment, 
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the appointments, as we have already pointed out, not being a vari- 
ation of an existing scheme. ‘Reliance i is placed by the Respond- 
ents on Venkatachella Pillai v. The Talug..Board Ssidapet 1 
and it is argued that that case is an authority for the proposition 
that the only powers of appointments recognised by the Regu- 
lation are appointments to fill vacancies. That is, however, not 
the ratio decidendi of the case. -What was done in that case 
was that a trustee namely, the Taluq Board, had been appointed 
without the existing trustee being dismissed, and the Court held 
(vide page 335) that the Board of Revenue could not ignore the 
rights of existing trustees and appoint trustees to the prejudice 
of one who is in possession of the office under the instrument 
creating the trust. The duty of the Board was, first, to dis- 
miss the trustee which could be done for good cause shown and, 
then, there being a vacancy, to exercise the powers under Ss. 12 & 
13 of filling up the vacancy. That case, therefore, stands:on an 
entirely different footing to the present. But itis to be noted 
that the power to dismiss a trustee was assumed to exist by virtue 
of S. 2 although no specific power to that effect is to be found 
in the words of the Regulation. This was on the authority 
of Chinna Ranga Aiyangar v. Subbaraya Mudali 2a case 
quoted with approval in Seshadri Aiyangar v. Natdraja 
Aiyar 8, Further, the Court points out that on the occasion of 
a vacancy various powers are given to the Board by S. 13 in that 
they need not fill up the vacancy but may make such other pro- 
vision for the trust management or superintendence as may to 
them seem right and fit. Reliance was also placed on Nilaya- 
thakshi Ammal v. The Taluq Board of Mayavera:n 4 for the 
_ proposition that there was no power in the Board to appoint 
trustees except on the occasion of a vacancy. It is true that the 
Court in that case does doubt whether this power can be found 
in the Regulation other than in S. 13; but the Judges express no 


decided opinion on the point.which was not necessary for the 


decision of the case. What was decided there was that where 
the Taluq Board had taken over the management by virtue of 
S. 51 of the Local Boards Act it could not. divest itself of its 
duty of management by appointing an independent trustee. 


= (1910) 1. L R. 84 M. 875. 2. (1867) 8 M. H.C R. 334. 
(1897) I-L.R. 21 M. 179 (vide page 199. 4. (1910) 20 M. L. J. 886. 
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That case 15, therefore, no authority for the broad proposition 
contended fot and in our opinion it is untenable. We have 
no hesitation in holding that a power to appoint’ an additional 
trusteé when such appointment is not a variation of the sehemesis 
necessarily vested in the temple committeé as successors to the 
Board of Revenue. It was specifically so held in Skeik Davud 
Saiba v. Hussain Saiba 1. The judges there use language which 
seems to indicate that they base the right on S. 13 though it ‘is 
not clear from the somewhat short judgment that this ‘is so. 
They certainly lay down, however, that it is competent to the 
committee where there is no hereditary trustee, to add to’ the 
number of the existing trustees, if, in their opinion, it is advisable 
to do so in the interests of the trust. We prefer to find this 
power in S, Z of- the Regulation. Chinna Ranga Aiyangar v. 
Subbareya Mudaliar 2 which decides that the Board of Revenue 


has power to remove a trustee lays down that the Regulation. 


does not contdin any restriction on the performance of the 
duties of general superintendence and management and that 
decision was followed in Ramiengar v. Gnanasambhandha 
Pandara Sannadhi 3; and in a later'case Virasami v. Subba 4 
it was assumed that, in cases. falling within-S. 3 of “Act XX 
of 1863, such a power as this, the power of dismissal, existed. 
Tust as the authority to suspend or’ remove for just cause was 
held to be properly incidental to the other duties and responsi- 
bilities of the Board of Revenue and to have been impliedly 
given by the Court in Chinna Ranga Aiyangar v. Subbaroya 
Mudili 2, so the power to add additional trustees for the pur: 
poses above mentioned must likewise be held to be properly 
incidental to the duties and responsibilities of the temple com- 
mittee and to be inherent from-their power of general supet- 
intendence: ; ` 


The last argument addressed to us was that there wasa 
distinction between the exercise of this power for administrative 
purposes and for punitive purposes. We are unable to accede 


to the argument that there is anytbing punitive in appointing ` 


fresh trustees where a temple committee are not satisfied that 
Ss a Ng E a ga E NA 
1, (1898) I. L. R. 17 M. 212. 2. (1867) 3 M. H. C. R. 834. 
3. (1867) 5 M. H. 0. R. 58. 4. (1882) I. L. R. 6 M, 54, 
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the existing trustees are dealing with the work successfully or 
properly. This contention is one that found favour with the 
learned District Judge-and is the basis of his judgment. He re- 


manded the case to the lower Court for the trial of an. 


issue whether the appointments were a reasonable and bona fide. 


exercise of the committee’s power and in consequence of cer-: 


tain admission made by the temple committee’s vakil held 
that the appointment was punitive. He then required the 
temple committee to justify the appointment and even- 
tually set it aside on the ground “that no such punishment 
should have been inflicted, adding, however, that if it was made 
on purely administrative grounds it could not be supported since 
it did not result and, so far as has been shown would not neces- 
sarily result in the submission of accounts.” We are unable to 
find any authority for this distinction between a punitive appoint- 
ment of additional trustees and an administrative one. The 


learned District Judge seems to rely on Ganapathi Aiyar v. Sri 


Vedavyasa Alasinga Bhattar 1. That, however, was a case 
where additional trustees were appointed in such a manner as to 
alter the scheme of management already settled by,the Board. As 
pointed out above, there is no evidence of a scheme of manage- 
ment ever having been settled or what its nature was. We hold 
that where no person is deprived of his freehold there is no duty 
cast on the temple committee to show affirmatively that ‘the 
appointment was.for just and sufficient cause. In our view the 
only limit to be imposed on the temple committee in the exercise 
of their discretion is by an analogy to S. 49 of the Trusts Act, II 
of 1882. “Where a discretionary power conferred on a trustee 
is not exercised reasonably and in good faith, such power may be 
controlled by a principal Civil Court of Original Jurisdiction.” 
This has been expressly held in Sheik Davud Saiba v. Hussein 
Saiba 2 in circumstances resembling the present case. The 
learned District Judge has cast a higher duty on the temple 
_ committee than he should have done and his finding in the issue 
based on his view of the burden of proof and on his limitation 
of the materials for justification cannot be supported. We 
do not think it advisable to send this case back after having 
carefully considered the case ourselves. We propose, therefore, to 
1. (1906) I. LD. R. 29 M. 584, 2. (1898) I. L. R. I7 M. 213, 
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exercise the powers conferred on, this Court by O. XLI, R. 24 
of the Civil Procedure Code of resettling the issues and finally 
determining the suit ourselves. The issue will be whether the 
temple committee has not exercised its power of appointment in 
this case “reasonably and in good faith.” The case is adjourned 
for further hearing for three weeks, 


| This second appeal came on for final | hearing on the 15th 
day of September 1914, ] 


. The court delivered the following 


Judgment :—In the Judgment. pronounced by us on the 
6th August 1914, we expressed our opinion that the real question 
for decision in this case, was whether when the majority of the 
members of the temple committee appointed the defendants 
Nos. 1 and 2 as additional trustees at a meeting of the committee 
held on the 28th F ebruary 1909 (Ex. A. 1) they did not ‘exercise 
“ reasonably and in good faith ” the: discretionary power vested 
in them by law to make such new appointments. 


“We have heard the learned vakil who argued for. the 
plaintiff (1st respondent), on this question at some length but we 
are not satisfied that the committee: members who by a majority 
of four to two passed the resolution, Exhibit A. 1, did not act | 
reasonably or in good faithin making the disputed appointments. 
Sonie of the reasons given by the said majority of the Committee 
ate that the plaintiff and the 4th defendant (who were two of 
the then existing three trustees) had been, in the opinion of the 
said majority of the committee, “very remiss in the discharge 
of their duty ” and. “have allowed the temple. accounts to 
fall into arrears” and “have badly treated ” those temple servants 
who did not belong to their faction. We see no sufficient grounds 
for believing that these four committee members (three of whom. 
were not Sree Vaishnavas and-had no interest in either of the two 
factions raging among the trustees) did not honestly believe in 
the facts on the truth of which they acted or did not honestly 
come to the conclusion that the additional appointments of 
trustees would be conducive to the interests of the temple, even 
though it is very probable that they knew that the additional 
trustees belonged to the faction opposed to that of the plaintiff 
and the 4th defendant. 
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In this view, the Lower Appellate Court’s decree is reversed 
and that of the Subordinate Judge is restored: : The plaintiff 
will pay the costs of defendants Nos. 1 and 2 in this and in’ the 
Lower Appellate Court while the other defendants will bear 
their own costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Edward Power Wallis, Kt., Officiating 
Chief Justice, and Mr. Justice T. V. Seshagiri Atyar. 


Ambalavana Pandara Sannadhi . ... Appellant* 
Avergal. ; 2 (Plaintiff). 
5. . 
Sreeminakshy Sundareswaral Devas- Respondents 
tanam, through its Manager P. S. , (Defendants, 
Ananthanarayana Aiyar and others 2, 4, 5 and 6). 


Prescription—Limitation—Hereditary Ofice—Limited right of Pa and 
management —Katialat —Origin and meaning —Part of the endowments of a Kat- 
talas in possession of general trustee—E ffect of —Ewidence Act, Ss, 13, 35—Inquiry 
by Pewhkars as to antecedent management. 


There is no authority for saying that the -right of possession and manage’ 


ment of part of the endowments of a religious office cdnnot be acquired by prescrip- ` 


tion or that limitation will not run in ee ciroumstances, against the holder 
of the Office. ’ 


Heid, accordingly, in a suit by the plaintiff as the Hukdar of a Kattalai for the 


recovery of certain lands attached to the Kattalai, where it appeared that though 
the plaintiff was in possession of the office of Hukdar as regards the ceremonial 
observances of the office and possession of part of the endowments, he was not in 
possession of the suit properties for éver sixty years during which period they were 
in possession of and being managed by the general trustee-of the temple -who was 
applying the proceeds for the purposes of the Kattalai, that the plaintiff’ s right of 
Management in respect of the suit properties was barred and the detendant the 
trustee had acquired the right by prescription. 

Per Seshagiri Aiyar J.: Origin and meaning of “Kattalais” jaan. 

S..35 of the Evidence Act has no applicatioa unless the facts mentioned in 
the entry are within the personal knowledge of the Officer making the entry. 

The'result of an inquiry by a Peishkar under instructions from the Collector as 
to the antecedent management of the temple lands is not evidence under S. 35 but 


it may be so as evidence of an assertion or recognition of the right of manage-. 


ment. $ ; x 
Appeal against the decree of the District Court of Madura 
in Original Suit No. 8 of 1909. | : Ee 
K. Srinivasa Iyengar, S. Srinivasa Iyengar ond S.. Muthia 
Mudaliar. for the Appellant. . 
Ti Rangachariar for the. Respondent.. .. . SE T 
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The Court delivered the following 
Judgments :-The Officiating Chief Justice.—This is a suit 


brought by the Pandara Sannadhi of the Tiruvaduthurai Mutt 


against the Manager of the Madura temple, and the temple 
Committee of the Madura District to recover possession ‘with 
mesne profits of four villages as Hukdar or Trustee of the 


_ Thanappa Mudaly-Kattalai or endowment for the performance 


of certain ceremonies in the Madura temple, and for an injunc- 
tion restraining the defendants from interfering with him in the 
discharge of his duties. The District Judge has found that he 
bas not shown that he was ever entitled to possession and also 
that his suit is barred. With the latter conclusion I agree, but as 
the case may not stop here, and has been very fully argued, I 
propose to state my reasons for diftering from the conclusions at 
which the District Judge has arrived on the facts. It may well 


. be that in the opinion of those best qualified to Judge the Mang- 


ger appointed by the temple committee would be a-much.more . 
satisfactory trustee -of the endowment than | the plaintiff ‘but this 
of course is not a matter which can affect our judgment as to the 
effect of the evidence. The judgment of the District Judge con- 
tains an elaborate examination of the voluminous .documentary 
evidence in the case, but fails altogether in my opinion: to recog - 
nise the strength of the plaintiff's case upon facts which are 
either admitted or proved beyond reasonable doubt. It is not 
disputed that the endowment of the four suit villages, and another: 
which has ceased to belong to it, was founded by one -Thanappa 
Mudaly whose name it bears long before Madura came under the 
Government.of the East India Company at the beginning of the 
nineteenth century. According to the tradition he was a minis- 
ter of the ruling Nayak at the beginning of the eighteenth 
century. It is also not disputed that the donors of endowments 
such as this for temple purposes were in the habit of appointing 
separate trustees, or that many such endowments in different : 
temples in Southern India were entrusted to the predecessors of 
the plaintiff Pandarasannadhi and were managed by him through 
the Agency of Thambirans, as his -ascetic followers are called, 


“who resided in mutts belonging to him in the néighbour- 


hood of the temples in question. He has-been compared in one 
of the cases to a Bishop, but his position more resembles that of 
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an abbot of a monastery with dependant priories or mutts in 

different parts of India, many of ee in' charge of a single 

ascetic or Thambiran. 7 
Ttiere is one such mutt at’ Madura which heirs an inscrip- 


tion shewing that it was presented to the mutt by Chockalinga 


“Mudaliar son of Koneriappa Mudaly son of Thanappa Mudaly, or 
by all three persons as the words “son of” are not in the original. 
This shows that the Pandarasannadhis were the gurus or reli- 
gious superiors of the family and makes it exceedingly likely that 
the founder or his heirs should have entrusted this endowment 
according to a very usual practice to the care of the Pandara- 
sannadhi, more especially as during the time of the Nayaks there 
does not seem to have been any temple trustee and the general 
management of the temple seems to. have been in the hands of 
the Government itself. 

Down to the present time a Thambiran appointed by the 
plaintiff ‘and residing at the mutt performs the duties of 
Vicharanai or manager of the Kattalai as regards the ceremonial 
observances, and-it is not disputed that his office is vested in the 
plaintiff and discharged on his behalf by one of the Thambirans. 
There is nò reason for doubting that his possession of this office 
goes back’: far beyond the introduction of the Company’s 
Government either to the time of the founder or of his grandson 
who built the mutt, and the fact that in the accounts at the 
beginning of last century H series the word Vicharanai is used in 
connection with the management of the property of the endow- 
ment as well as the ceremonies, suggests that both were in the 
hands of the Thambiran as agent of the’ Pandarasannadhi. All 
that is in question in the present suit is his right to possession of the 
four suit villages which admittedly originally formed part of the 
endowment and were attached under the Mahomedan Govern- 
ment and 'retained under attachment under the Company’s ‘rule. 
His case is that they were in his possession when first attached 
and that whilst under attachment they were held on his behalf, 
and there are strong grounds for thinking this was the case down 
to 1849 when the company handed them over to the temple 
authorities. There are other villages and lands belonging to the 
endowment which were not attached and which continue in the 
plaintiff's possession down to the. present day. None of these 
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villages. or lands are shown to have been acquired subsequently 
to the introduction of, the Company’s rule, and the -most 
reasonable explanation to my mind appears to.be that they 
were additions to the original ‘endowment .of five villages made 
from time to time to the Pandarasannadhi for the purposes 
of the Thanappa Mudaly Kattalai of which he was the trustee. 
One of these villages is entered in the inam Register as 
-Koneriappa Moodaly Kattalai which would point to its having 
been given by Thanappa Mudaly’s son who bore that name 
(Exhibit :A.:J.) The District Judge is largely influenced by the 
fact that these lands and villages have always been in the 
-possession-of the plaintiff, ‘whereas the suit villages have never 
‘been in his possession since the introduction of the Company’s 
‘Government in 1801. A simple explanation of this is that those 
‘other villages and lands escaped attachment under the 
.Mahomedan Goverament, whereas the suit villages did not. 

. The suit villages stood in the Madura revenue accounts in 
‘the name, of this Kattalai with numerous other Devastanam 
-villages which under the Hindu rulers had been exempted from 
assessment ; and after the Mahomedan Government took Madura, 
‘they were all dealt with asa fresh source of revenue. Of the other - 
villages Kadipatte was: in-the Saptur Zamindary. and not separate- 
‘ly assessable, and as the other villages were outside the District of 
‘Madura, while the other lands were in villages which did not 
‘come within the class of Devastanam villages. When the Maho- 
-medans took Madura they appear to have at first imposed a 
‘poruppu, which is the name for a favourable quit-rent as distinct 


‘from. the full assessment, upon the Devastanam villages, and 


‘later on in the financial embarassments they found themselves in 
"they resumed ‘all these villages and merely:made such allowances 
-as they chose ‘for the upkeep of the temples, etc. This was‘the 
.state of things which the company found existing in‘this and 
‘other districts when they took over the Government at the begin- 
ning of the last century. Among the villages which the Company 
found under attachment were the suit villages belonging to the 
-Thanappa Mudaly: Kattalai. 

The only evidence asto any one but the Pandarasannadhi 


e 


‘and his agents having ` anything to do with this Kattalai before 


“the company’s time is‘to be found in H7, an extract from the 
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accounts of 1816, in which the endowment | is ‘said to ieee been 
' made by Thanappa Mudaly in the time of Vijiaranga Chokanada 
Nayakar, and Vedanayaga Battar -and. Tirumalaya Pillai are 
entered under the heading . “name, of previous mirasidars” as the 
persons who got the danam or gift., Nothing. is known of these 
persons, it is not stated that any office was granted them, and 
the same account enters under head of ‘‘name of person entitled 
to manage, &c.” Manickavachaka Thambiran Paradesi ; of 


Tiruvadudurai mutt, vicharanai or Manager, thus showing. that’ 


the management was then in the hands of the plaintiffs agent. 
As I have already said the effect of H7 is to show that. the 
general management at the time wasin the hands of the Thambiran. 
Exhibit C, an extract from accounts for 1799 refers to the-five 
villages as inam villages of temple of Minakshi Tanappa-Mudaly 
Kattalai, but does not show that any one but the plaintiff's 


predecessor was the trustee of his endowment. Nor is-the fact- 


entitled to any weight that in Exhibit D7 one of the villages 
Ammur is referred to as the temple Kattalai, whereas in Exhibit 


D5 of the previous. year it is referred to as a Thanappa Mudaly. 


arakattalai village. The defendants also rely on Exhibit Ma, 
which isa list of pattadars or lease-holders of the village of 
Velangudi from the accounts of .1801 in. which arakattalai 
Perumal Pillai appears as one of the pattadars. This is. one of 
the Kattalai villages which has been all along down.to the 


present in the possession of the plaintiff, and the accounts prove. 
nothing, The defendants also refer to Exhibit V:an extract from. 


the Revenue accounts relating to the temple. for 1802 in which 
under the heading person who is Kattalai Vicharana or Manager 
are entered the names of two persons, Nalla Perumal ; Pillai— 


possibly the same person whose name was found—(Exhibit Va). 


and Ponnambala Pillai. This merely shows that these two 
persons, under what circumstances does not appear, were then, 
discharging in the year 1801 the office of Vicharana of the. 
Kattalai which has admittedly been discharged by the plaintiff 
through his agents from-1816, the date of Exhibit H7 down to 
the present time. It may very well have been that the post ‘of the 
Thambiran of the mutt was vacant at the time the company 
took over, but we never hear of any one ‘but the Thambiran. 


being in management. Exhibit E, an extract. from an account 
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relating to the Thanappa Mydaly Kattalai for 1814 under the 
heading “ purpose for which inam was granted and in whose 
charge”—mentions Ammur village as granted to the temple, 
Chettikulaim as’granted to Thanappa Mudaly arakattalai and the 
other villages of Chinna Ulgani and Kasulkolam as being in 
charge of Manickavachaga Thambiran. Here so far as: any one 
is mentioned as in charge of the villages -it is the Thambiran. 
As the position was admittedly the same with regard to all those’ 


‘villages the divergencies as tothe different villages show that 


the statements in those accounts are to be received with caution. 
Exhibit D series show that from 1801 to 1817 the income of the 


‘villages, after deducting the poruppu or quit rent was paid to 


the inamdar, but leaves it open who the inamdar was. Exhibit 
H6 is an account of the revenue collections for 1816 from all 
the Kattalai villages in charge of Government at that time show- 
ing-as to each, the amount payable after deducting poruppu 
mentioning the name of the person superintending the Kattalai to 
whom presumably the money was to be paid for the performance 
of the Kattalai as no one else is mentioned. Manickavachaga 
Thambiran is shown as the person superintending the Thanappa 
Mudaly Kattalai and was presumably the personto whom payments . 
was made. This Exhibit in my opinion very strongly supports 
the plaintiff's case that from the time the company assumed 
the Government in 1801 downto 1816, the net income after 
deduction of .quit-rent was paid to the Thambiran as Manager; - 
and they rely on the statement to this effect contained in Exhibit 
B, and Bl extract from books produced from the Collector’s 
office and in Exhibit O4, which will be noticed subsequently. 


In 1817 there was admittedly a change in consequence of 


the passing of Regulation VII of 1817 which gave the Board of 


Revenue complete control over temples and endowments. 
Instead of the income being paid over as formerly to the Superin- ` 
tendents of the different kattalais, tasdiks or budgets were framed 
for each Kattalai providing for the expenses of the Kattalai, and 


“only so much of the income was paid over as was sufficient to 
"provide for this expenditure, the balance being. reserved in the 
hands of Government (G and G2) as the tasdiks for 1817, and the 
fact that the Thambiran is only allotted a small salary of 3 pons 
per month as Vicharanai or manager, and that G2 directs -that 
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payments are only to be made to the employees, among whom 
apparently the Thambiran was included, if they discharge their 
duties, are relied on by the defendants to shew that it was not 
intended that payments should be disbursed through the 
Thambiran. Exhibits J and I show that the Thambiran continued 
in management of the other villages and lands, though it appears 
from Exhibit 2 of 1824 that, under the powers conferred by 
regulation VII of 1817, .he was required to account for his 
collections, and the village of Kalipattiwas attached for failure 
to perform his duties. It further appears that in 1836a new 
Tasdik or budget was framed including for the first time the 
revenues of these other villages, which however were still left to 
be collected by the Thambiran, as they still are. 

Very much has been made on the part of the defendants of 
the subordinate position to which the Thambiran as Vicharanai 
or Manager of the endowment ‘was reduced in this period in the 
exercise of powers confirmed by Regulation VII of 1817, but in 
my opinion too much weight should not be attached to this, as 
we find that the same control was exercised over the collections of 
the villages and lands belonging to the Kattalai of which the 
Pandarasannadhi was admittedly trustee in possession as over 
the collections of the villages which were under attachment, If 
this control was not inconsistent with the Pandarasannadhi 
being trustee as Hukdar of the other villages and lands ‘though 
deprived of all effective authority, it is equally not inconsistent 
with his having been Hukdar or trustee of the suit villages which 
were under attachment from the time the company took over. 
As regards the smallness of the Thambiran’s salary it must be 
remembered that he was‘an ascetic, and it seems not improbable 
that the amount allowed him in the Tasdik was the amount 
which he had been allowed to spend on himself when the in- 
come was paid over to him, - 


I have now to deal with what seems to me a very important 
part of the case. In 1836 Mr. Blackburn the Collector of Madura, 
addressed instructions Exhibit B to the Peishcar or Revenue 
Officer of the District instructing bim with reference to the 
Devastanam and Chuttram villages, that is to say, the villages 
belonging to endowments for religious and charitable purposes, 
which had been attached by the company and were then under 
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the Peishcar’s control as regards income and expenditure, to 
inquire ‘ahd ‘re eport under whose management they were before 
the attachment by the company, that is to say before 1801. He 
was to. ‘furnish full information as to the Vicharanai or-manager, 
Particulars of the Kattalai the name of the founder and of the 
present Hukdar or trustee, the names of the villages, who made 
the ‘collections who incurred the expenditure and to whom 
accounts were rendered, He was also required to state the year 
in ‘which the Tasdik or budget system was introduced, and the 
year in which: ‘a new Tasdik or budget was framed. The inquiry 
was héld, and the result was recorded in two books, which 
were’ produced at the trial from the Collector’s Office, the 
extracts relating to the endowment which are duplicates 
being marked as Bl and: BZ. How the other Kattalais were 


dealt with we do not know, as the parties and the pleaders were 


not ‘allowed’ to inspect the rest of the book; what we find 
as tò. ‘the suit Kattalai‘is a statement taken from T. Nama- 
sivaya Thambiran Vicharana (Manager) of the Thanappa Mudaly 
Kattalai, who was admittedly the representative of the Pandara- 
sannathi. The book as a whole was signed by the gumastah 
who copied the statements into it and countersigned by the 
Peishcar who put it forward as embodying the result of his 
enquiry. “The fact that i in the performance of his duty to inquire 


and report the Peishcar contented himself as regards this . 


Kattalai with recording a statement from the Thambiran is to my 
mind very strong evidence that he was recognised at the time as 
Vicharana or Manager and Hukdar of the endowment including 
the suit villages as the plaintiffs agent, and that there was no 
other claimant į in ‘the field in the shape of the temple itself as any 
one else. {The general effect of the statement taken from him i is 


_ also in entire accordance with the inferences which I draw. from 


the earlier evidence which I have already examined. It no doubt 


-represents. not ‘only-the suit villages but the other properties as 


well, as‘forming part of the original endowment, whereas it is 
more probable that they “were acquired’ subsequently before the 


company’s: time. The account of the way in which the five ` 


villagés. ‘came into the’ hands of the company is also not candid _Ț 
asthey: are représented ‘as having been taken over at the request , 


of ‘the Hukdar;. MEA we knew from Mr, Hardis’ report l 
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Exhibit A that the company found these as well as the other 
Devastanam villages under attachment and so continued them, 
I see no reason to doubt the next statement that under thé com- 
pany the income of the villages after deducting the poruppu or 
quit-rent had been paid over from the Government treasury to 
the Thambiran and that he had performed the Kattalai with the 
aid of such income and the income of the other properties in his 
possession until November 1817, when a budget Exhibit G, was 
introduced, after which another budget g, was introduced in 
1833. Inso faras it relates to the matters on which he was 
required to report I think the Peishcar must be taken to have 
accepted this as satisfactory statement. I am entirely unable to 
agree with the statement of the District Judge in paragraph 18 
of his judgment that Exhibit B1 and B2 have not the slightest 
probative value. 


I do not consider it necessary to go into the rest of the 
evidence in detail, Exhibit N series is an interesting series of 
public documents showing the change of policy as to the connec- 
tion of Government with temples. In 1842 they gave up the 
management and appointed a manager for the Madura Temple 
in the exercise of the powers given them by Regulation VII of 
1817. In 1849 they decided also to give up the possession of the 


Devastanam villages including the suit villages which they had: 


retained under attachment since 1801. IfI am right in the 
conclusion I have come to the plaintiff through his agent was 
‘then entitled to possession. As regards the villages attached to 
various Kattalais in the Madura Temple the Collector in Og 
proposed to hand them over to the temple manager, and the 
Board, in O3 dated 25th May 1849, approved of this course in the 
case of the suit villages, whilst directing generally that claims by 
the descendants of the founders might be reported for special 
consideration, Shortly after this on 2nd June 1849 we find a 
descendant of Thanappa Mudaly putting forward in Exhibit O4 
a claim that the suit villages should be handed over to him jointly 
with the Pandarasannadhi. He asserted that his ancestors had 
put the villages in possession of the Pandarasannadhi, and that 
his descendants had been managing the property with him and 
that they should not be handed over to the temple’ manager who 
was amere stranger. The endorsement refusing the petition 


Ambalavana 
Pandara 
Sannadhi 
v. 
Sree- 
minakshy 
Devastanam. 


The Ofig. 
Chief Justice. 


Ambalavana 
-Pandara 
Sannadhi 

„o V 
Sree- 
minakshy 


Deévastanam. 


‘The-Offg. 


Ohief Justice. 


row 


296 < THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


accepts the petitioner’s statement.that he was agent or Hukdar 
with the Pandarasannadhi and states that the villages had never 


been in possession of the Hukdars since the. attachment by the 
“ company, but that they had been receiving ‘settled dastabery— 


the budgetted allowances, first from Government direct, and 
atterwards (subsequently to 1842) from the manager of the 
temple out of the net income of the villages and, as the manage- 


. ment which had been in the hands of Government had been 


handed over to the temple’ manager, it was only right 
that these villages should be handed over also and these 
were ` the Board’s orders. We do not hear of the des- 
cendants of Kanappa Mudaly having claimed before or since; 
and their intervention may have been invitedin view of the 
act that in the proceeding. already cited the Board had stated this 
would only recognise the claims of descendants of the founders. 
This endorsement however appears to me to bea recognition of 
the Pandarasannadhi’s position as Hukdar or trustee of these 
villages though accompanied by a refusal to restore them to him 
on the ground he had. been so long out of possession. It iS- 
significant that it was not suggested on this occasion that thè 
villages were being handed over to the temple manager because 
the temple itself and not the Pandarasannadhi was the Hukdar 
which is now the case of the defendants. The Pandarasannadhi 
did not contest as he might have done the handing over these 
villages to the temple manager in 1849, nor did he apparently 
claim to have them registered in his name at the inam commis- 
sion in 1863, and they were registered in the name of the tem- - 
ple manager K10, K14, K15, and K16. In conclusion I may 
mention that the position of the plaintiff as Hukdar was recog- 


> nised by the temple authorities in the litigation in the seventies. 


The opposite theory in my opinion fails to account for the con- 
nection of the plaintiff with the endowment and appears to proceed 
on grounds which are highly speculative. Whatever the reasons 
which induced the Pandarasannadhi to acquiesce in the suit 
villages being handed over to the Manager of the temple in 1849, 
there‘is no doubt that they have since been in possession of the 


' manager of the temple when there was one and when there -was 


not in the possession and management of the local temple com- 
mittee under Act XX of 1863 who for some periods managed the ` 
affairs of the temple themselves instead of appointing a manager 


PART VIIL] THE MADRAS LAW JOURNAL REPORTS. 227 


as they are required to do under the Act. .Their possession 
equally with that of the manager when there was one, was clearly 
on behalf of the temple, and also as it seems to me on the facts 
already stated clearly adverse to the plaintiff. It is no doubt 
true that the plaintiff has all along been in possession of the 
office of Hukdar of the Kattalai so far as the ceremonial obser- 
vances are concerned and also in possession of the other villages 
and lands belonging to the endowment though accounts for their 
proceeds, but he has been out of possession of the suit villages 
which have been in the management of the temple claiming 
adversely to him though the revenues of these villages have also 
been applied for the purposes of the endowment. It has been 
contended for the plaintiff that a limited right of possession and 
management of part of the endowments of a religious office 
could not be acquired by prescription. Admittedly there is no 
direct authority for this proposition which was also raised before 
me in another appeal from Madura where however it was un- 
necessary to decide the point. I cannot see why limited right of 
management of an endowment should not be prescribed for as 
well as any other limited right, and I agree with my learned 
brother that the decision of their Lordships, of the Judicial 
Committee Balvant Rao Bishwant Chandra Chor v. Purun 
Mal Chaube 1 which was not cited in the argument is an 
authority that it may. The plaintiff in that case in their 
Lordships’ opinion was “suing only for his own right to manage 
or in some way to control the management of the endowment,” 
and it was held that such a right might become barred. In the 
present case I think the limited right of management claimed by 
the plaintiff in this suit has been barred by adverse possession 
for nearly sixty years before suit, and that on this ground the 
appeal fails and must be dismissed with costs. 

Seshagiri Aiyar, J. :—I have the misfortune to differ from 
the learned Chief Justice on the facts of the case, and I am 
therefore obliged to examine them in greater detail than I would 
otherwise have done. 

The plaintiff in this case is the Pandarasannadhi of the 
Tiruvaduthurai Mutt. The first defendant is the manager of the 
Meenakshisundareswara Devasthanam at Madura. The other 
defendants are the members of the temple committee. 


(1885) L. R. 10 I. A. 90. 
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The plaintiffs case is that the villages in dispute were 
granted by one Thanappa Mudaly for performing certain “pujas” 
in the temple at Madura (the endowment is known as 
“Thanappa Mudali Kattalai”), that his predecessor in title, as 


head of the “Thiruvaduthurai Adinam”’, “was appointed here- . 


ditary trustee in respect of the said endowment, that he was in 
possession and enjoyment of those villages, that on his behalf 
the British Government were managing the villages, that after 
the constitution of the temple committee, under Act XX of 
1863, the committee was managing on his behalf, that the 
present manager refused either to account to the plaintiff for the 
income received from the villages or to deliver over possession 


“of the properties to him and that consequently he is entitled 


to recover possession or to be paid the income. The defendant 
denied that the plaintiff was ever constituted trustee of the 
Kattalai, and pleaded that the villages were directly given to the 


temple, that certain agents of the plaintiff at Madura were 
. entrusted as paid servants with the management of the Kattalai 


from time to time, that the plaintiff had no right either to the 
management or to the possession of the properties, and that the 
claim in respect of possession was barred by limitation. The 
most. important issue relates to the plaintiff's. predecessor, having 
been constituted trustee by Thanappa Mudaly : The other 
questions are covered by issue IX which runs as follows :— 
“Whether the defendant’s possession of the: suit properties is 


only on behalf of the plaintiff and permissive and if not, whether 


the suit is in time.” 


The District Judge held that there was no evidence of the . 


plaintiffs predecessor having been constituted trustee of the 
Kattalai, that the defendants were not agents of the plaintiff in 


the management of the villages and that the claim was barred 


-by limitation. The plaintiff has appealed. 


Before dealing with the questions relating to the plaintiffs’ 
title and the bar of limitation, I must make a few remarks on the 
term “ Kattalai.” That expression is used with. reference to’ 
three different kinds of endowments Properties may be endowed 
for the performance of “pujas” in the. temple or for the 
performance of certain festivals in the temple, or for the 
performance of “ archanas ” to the deity in the nare of the 
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6 
donor. In the. first class of cases, the E EE is utilised 
for conducting the necessary and vital -part of the worship 
and of the ritual in the temple.- Ordinarily,’ the puja is not 
performed in the name of the donor and consequently supple- 
mental grants are made for the purpose of the’service being more 
efficiently performed. Instances of this nature are to be found 
in'thé famous temple at - Chidambaram where almost all the 
necessary daily services are conducted by means of Kattalais 
endowed by pious donors. In the second class of cases where 
grants are made for the purpose of “ Ootsavams,” if in 
consequence of a rise in prices or for other reasons, the funds 
are not sufficient for performing a festival on’ the same scale as 
was begun with by the original donor, it is usual for others 


to supplement the tunds either by making permanent grants of. 


land or money or by yearly contributions towards the celebration 
of the festival. It has to be remembered that it is not 
uncommom among Hindus to make anonymous gifts: The 
preferable form of gift is for the donor to remain unnamed. 
Consequently, it very often happens that, where the funds 
in respect of a particular service or festival are not sufficient for 
conducting them on the original scale, new donors come forward 
to supplement those-funds. In the.third class of cases (for exam- 
ple, the Pachaiyappa’s Kattalais in various parts of the Presidency) 
where grants are made for performing “ archanas” in the name 


of the donor either daily or on stated occasions, if the funds . 


‘are not sufficient to meet the expenses, others will not come 
forward to supplement the resources. The “archana”. is 
intended solely for the spiritual benefit of the ‘grantor and it is 
not the concern of third parties to help in its performance if the 
funds are for any reason not found sufficient. l In the present 
case Thanappa Mudali’s Kattalai-was intended for two services 
known as the “‘Oochikala” or midday service and “Ardhajama” 
or midnight service. These are more important than festivals 
and unlike archanas they cannot be dispensed with. They are a 
necessary function of the worship of the idol. I have made: these 
remarks in order that the history | of the subsequent additions 
to this Kattalai may be understood in their proper perspective. 

It :was argued by Mr. K. -Srinivasa Aiyangar for” the 
plaintiff that if a service is. known’ by a particular name ‘and if 
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4 
Ambalavana its expenses have been met from a particular source, it is not 
ae likely that that source will, be supplemented by contributions 
Sree. from other donors. I do not think this contention is well 
minakshy founded. As I have already stated, subsequent donors very 
Devastanam. i 
e often add to the funds devoted for a necessary ritual 
Rae A in the temple, | The first question for consideration is whether 
l Thanappa Mudali constituted the Thiruvaduthurai Adhinam the 
hereditary trustee of the Kattalai in question. ` It is admitted 
that no written grant relating to this endowment exists. It is 
said (see Exhibit B) that the papers relating to the grants were 
. lost during the Muhammadan invasion. The suggestion is that 
they were with the agent of the plaintiffin Madura. There is 
no reason why the title-deed should not have been in Tanjore, the 
head-quarters of the Adhinam, where it is well known that grants 
of this description are carefully preserved by the head of the 
mutt. One would have expected a copperplate grant to have 
been produced if the story of the plaintiff is true. It is the case 
both for the plaintiff and the defendant that the original donor, . 
Thanappa Mudali, was the Pradhan or Prime Minister of Vijia- 
ranga Chokanatha who ruled in Trichinopoly between the years 
1704 to 1731, This King granted the suit villages to his minis- 
ter in order that he might endow them to the temple. It is 
therefore most likely that some writing evidencing the grant 
would have been executed to the plaintiff's mutt if it was consti- 
tuted trustee. Iam not satisfied that the allegation that the 
papers relating to the grant were lost at the time of the Muham- _ 
madan invasion has any foundation. There is absolutely no evi- 
dence given in this case as to what those papers were and how 
and when they were lost. 
On the other hand, it seems clear that the grant was made 
to the temple itself and not to the plaintiffs predecessor Mr. 
Nelson in his interesting Manual of the District of Madura Says 
that the temple was nominally under the direct supervision of 
the Kings of Madura, and that they appointed a Chief Brahmin 
priest to look after the temple properties (see Madura Manual, 
part III, page 159). As pointed out by Mr. Ghose in his “Tagore 
Law Lectures” on “Hindu Law relating to impartible property 
and endowments,” the idea of a shebait and a trustee is a modern 
one. He says that “in ancient Hindu society when there were” 
no regular trusts or trust-deeds, in the case of the setting up of 
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an idol, gifts of land were usually made to priests and other per- 
sons who were necessary for carrying on the worship.” Mr. 
Nelson’s account that the properties of the temple were managed 
by the Kings through a Chief Brahmin priest is in accordance 
with what happens in Hindu temples throughout India. And, 
if a Brahmin priest was in management of this temple, the grant 
would have been made to him on behalf of the temple and not 
“to the plaintiffs predecessor who had his headquarters in the 
District of Tanjore. This is borne out by the report of Mr. 
Hurdis (Exhibit A) in which he says that the Church Brahmins, 
as he calls the priests, were in possession of the properties 
belonging to the temple. It was pointed out in Ramasawmz v. 
amasawm 1, that in most of the temples in this Presi- 
dency there are no regular trustees but that the Archakar or 
Pujari Brahmin is really both the officiating priest and the 
secular manager of the affairs of the temple. In this case 
there is Exhibit H7 which places the matter beyond doubt. 
- This is an extract from the account of fasli 1226 relating to the 


temple which was kept in the Collector’s Office. In the column - 


relating to the name of the previous mirasidar, the entry is 
“person who got the danam, Vedanayaga Bhattar and 
Tirumalayya Pillai.’ Under the heading of the “name of the 
grantor ” the entry is ““Thanappa Mudali who was the Pradhan 
of Vijiaranga Chockanatha—it is 90 years. ” There can be no 
doubt that this document comes from proper custody and contains 
the information available in 1816 regarding the persons who 
made the grant, and the persons who received the gift. ` This 
Vedanayaga Bhattar, it is conceded, was a Brahmin. . The word 
Bhattar in Mudura indicates the profession of a priest in the 
temple. Who Tirumalayya Pillai was, there is no evidence. 
Itis not suggested that this Tirumalayya Pillai had anything 
to do with the Tiruvaduthurai Mutt. He could not have 
been one of the Thambirans who were in Madura. However 
there is no doubt that one of the donees was a Brahmin 
and this, as I said before, is in accordance with the usage 
in this behalf and in accordance with what Mr. Hurdis says in 
Exhibit A. My conclusion is that there is not only no evidence to 
“show that the original grant was made to the Adhinam for the 








1. (1892) 2. M. L, J. 251. 
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purpose of conducting the Kattalai in the temple, but that there 
is positive evidence that it was made to two persons one of whom 
was a Brahmin who must have been the chief priest of the tem- 
ple at the time of the grant. ' 

I shall now refer to the subsequent history of this Kattalai: 


- —Vijia Chockanatha ruled over the Carnatic until 1731. His 


wife, as guardian of his minor son was in possession of it till 
_ 1735 or-1736. About that time the Muhammadan rulers seized 
‘the districts of Trichinopoly and Madras. As. Mr. Hurdis ` 
points out, (and Mr. Nelson supports him), the Muhammadan 
rulers confiscated all endowments belonging to the temple - in 
these districts. In 1790. the Madura Government assumed 


. possession of the Madura District, because the Nabob of the 


Carnatic was not able to contribute his share of the expenses of 


-the alliance with the company ; and they appointed Mr. Mcleod _ 
“to manage the District. As is pointed out in the Gazetteer (pp. `` 


68—70). “Mr. Mcleod was content with receiving the 
profits from the.renters of the district. Finally, in the year 
“ 1801.by a treaty between the Nabob of the Carnatic and the 


East India Company the District came into the hands of the 
‘East India Company, and the first Collector of Madura was Mr. 


Hurdis. After he took charge, he submitted a number of reports 
of which we have only Exhibit A before us. It is stated in the 
Gazetteer that the Board ordered the‘Collector to restore to the 
temples the lands resumed from the pagodas, but for some 
reason not now traceable Mr. Hurdis never carried out these 
instructions ; and the Devasthanam lands remained in the hands 
of the Government until 1841. In 1842, in pursuance of the 
policy of the Government to divest themselves of all connection 
with Indian religious: institutions, the Devasthanam properties 
were handed over toa Manager appointed -by Government. 1 
am of opinion that the Brahmin priest or Church Brahmin, 
as Mr. -Hurdis calls him, was in possession or the property 
until he was deprived of it during the Mahommedan invasion 
in or about the year 1736, that from 1736 to 1790 the 
Mahommedan Rulers enjoyed the rents and profits, and that 
finally i in 1801 the villages came into the possession of the East 
‘India Company. From this date there is no doubt that even 
though the possession. of. the villages. was with the Governmen, 
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till 1842, their income was utilised for temple | purposes: From 
1842 onwards, the general manager of the mak was Placed i in 
possession of these villages. 


I may here refer to two. documents which have to a great 
extent influenced my decision in this case and they are 
Exhibits V and Va. Exhibit V is.an extract from the account 
relating to Minakshi temple, Arakaitalai, prepared for the Jama- 
bandi. It is dated 1802, shortly after Mr. Hurdis took charge 
of the district. It gives the name of Thanappa Mudali as the 
donor and under the heading “ person who is. Kattalai Vicharana” 
_the names given are Nallaperumal Pillai and Ponnambala Pillai. 
Under the column “ property security, personal security,” the 
entry is “village Panaiyur, Veerabhadra Pillai; Village 
Iravatanallar, Muthu Pillai.” - Now, this document whose 
authenticity is beyond question gives the names of the above two 
individuals as being the Kattalai Vicharanaidars, that is the 
managers of the Kattalai. It is not pretended that these two 
persons were the agents of the plaintiff. A feeble suggestion 
was made that they might have been the agents of the local 
Thambiran. If that were so, itis inconceivable that the agents 
of the Thambirans would have been entered as Vicharanaidars 
when the Thambirans themselves were on- the spot. In the next 
place, these two persons had to find security-for the, management 
of the Kattalai. Veerabhadra Pillai of one village and Muthu 
Pillai of another village Stood sureties for the management. If 
the Thambirans were the actual r managers, it is unbelievable. that 
they would not have come forward, at least,- to. stand surety for 
their servants. The only conclusion I can draw ‘from this 
document is that in the year-1802 Mr. Hurdis ‘appointed’ these 
two persons to be the managers of the Kattalai and asked to find 
sureties for their proper management. If any person had any 
hereditary right at this period, he would certainly have been 
mentioned in this document. In the’next document Exhibit Va 
which is with reference to another village Villangudi (which is 
even now in the possession:.of the plaintiff), the name of the 
pattadar is entered as Nallaperumal Pillai. To my mind, these 
two documents are almost conclusive evidence that until the year 
1802 the plaintiff or his. predecessors-in-title had no right what- 
soever to the management of this Kattalai. How they got in 
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and under-what circumstances, I` shall mention ‘later on. But 
these- documents which are of the same period as the entry of the 
British Government into possession of the district are the strong- 
est pieces of evidence against the claim of the plaintiffs for a 
hereditary trusteeship in respect of the Kattalai. If they had 
acquired any such trusteeship it must have been subsequent to 
1802: ; i 


I shall now trace the connection of the plaintiffs Mutt with. 


: the management of this Kattalai. It was in the year 1814 for 


the first time that we hear of a Tiruvaduthuri Thambiran as 
being in charge of this Kattalai. Exhibit E is an extract from 
the register of accounts relating to Kattalais. It was compiled 
in Fasli 1224 corresponding to 1514. In the column, “ purpose 


for which the inam was granted and in whose charge,” there are 


two entries : (z) “ to the temple of Minakshi Sundaraswarar at 
Madura;”’ (b) “for Devasthanam Oochakala Kattalai i in charge of 
Manickavachaga Thambiran.” Under the columin “by whom 
was the inam granted,” the name of Thanappa Midali appears. 
In this document there is absolutely, no reference to any here- 
ditary right in Manickavachaga Thambiran. Manickavachaga 
Thambiran was admittedly the agent of the plaintiffs Mutt in 
Madura and he remained in the District from 1814 to 1833. I 
do not attach any importance.to the fact that in Exhibit F a 
copy of the above extract sent to the Board of Revenue the name 
of Manickavachaga Thambiran does not appear.. It was probably 


“not necessary to commiunicate to the Board of Revenue the fact 


of the existence of a person who wasa mete manager; but if 
Manickavachaga had any hereditary right that would -have 
undoubtedly’ been mentioned in Exhibit E, and it would be a 
significant omission in Exhibit F, the copy which was sent to the 
Board. ‘Therefore, on the very first occasion that we hear of a 
Thambiran’s connection with this temple, he is simply referred to 
as being in charge of the Kattalai. 

Then we come to Exhibit G which was prepared in October ` 
1817. It is an account of the budget allotment for the Thanappa 
Mudali Kattalai. In giving the names of the persons to whom 
salaries were paid under the heading “ establishment,” the very 


. first entry-is Vicharanai (i.e. manager Manickavachaga Tham- 


biran ;.and his pay is entered as 3 pons, equivalent to Rs, 44. I 
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cannot believe that-if a person had a hereditary right to ‘the ‘ 
office of the trustee: he would have been mentioned under the 


heading: “‘ establishment” and as having been paid-a salary of Rs. 
44 a month. ` It has to be remembered that : “the other persons 
who are mentioned in this document are the. monigar who is given 


the same pay as the manager, the kanakkan whose pay is slightly. 


less, “the paricharakan who ‘is paid 14 Rs. the purohit (who 
performs Rudra Japam) whois paid one rupee and soon. 
Therefore in this year 1814 we find a Thambiran of the plaintiff's 
Mutt entered as being a paid manager of this Kattalai. Then, 
we go to Exhibit G2 which is for fasli 1226 corresponding to 
1816. In the budget for that year, under the heading “ establish- 
ment” Manickavachaga Thambiran figures as the first of the 
paid servants and his pay is again entered as 3 pons or Rs. 44. 


Then we come to Exhibits H6 and H7 which are for the year 


1816 and under the heading “name of the donor” the entry. is 


“granted.by Thanappa Mudali, superintended by’ Manickava- ` 
chaga Thambiran.” Here again, thereis no reference to any right. 


of trusteeship as pertaining to the plaintiffs Mutt. These 
documents are vere important. I have already referred to the 
entry in Exhibit H7 which shows that the original grant -was 
made to a Brahmin and a Pillai. Exhibit H6 is an account of 
all the endowments of the pagodas and contains the names of 
the persons who were managing them. Tirumal Naick’s Kattalai 
which comprises more villages than Thanappa Mudali’s has a 


paid manager; a large number of similar endowments are also’ 


mentioned, each one of them being managed by a paid servant. 
It isin evidence thatall these properties excepting those endowed 
by one Tiruguna Sambanda Swami are now in the posséssion 


of the temple, and no one has ever put forward any claim ‘to: 


them as being hereditary hukdars. Then we come to Exhibit J ; 
this belongs to the year 1821. This is a notice’ issued by the 
Collector to Manickavachaga. Therein’ he is referred’ to as 
being attached to the Tiruvaduthurai Mutt. It was suggested 


that the language of this document indicates that the Kattalai- 


itself was attached to the ‘Tiruvaduthurai Muttam.. I have 
looked into the original and I-am. satisfied that it is not 
so. Exhibit J is a notice issued by the ‘Collector and. the des- 
criptive title of being attached to the Tiruvaduthurai Muttam 
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“ cannot be construed as indicating that the Kattalai itself was- 


attached to the plaintiffs Mutt. The document certainly does 
not say that this Manickavachaga was a hukdar of the Kattalai. 
A similar description of this Manickavachaga is to be found in 
Exhibit II with reference to another village, Kulipatti, which is 
still in the possession of the plaintiff and about which I shall | 
have to say a few words later on. One cannot attach. any 
importance to notices of this kind sent, by the Revenue authori- 
ties wherein a casual reference is made to the addressee as being 
attached to a particular Muttam. The word hukdar for the 


first time appears in Exhibit Gi of the year 1834, There was 


some argument about the date of this document but a reference 
to Exhibit VIIIF puts it beyond doubt that this document was 
prepared in the year 1834. This isan account of the budget | 
prepared in that year. The entry very much relied on is “ beriz 
of Kudipatti etc., through the hukdar.” This Kudipatti .was in 
the possession of the plaintiffs agents in Madura. There is no 
doubt therefore that the reference to “hukdar” is a reference to 
the plaintiff's agents in Madura. There is no doubt therefore : 
that the reference to “hukdar” is a reference to the plaintiffs 
agent. It is this word “hukdar” which was first used in this 
year that has been given animportance and a meaning which 
undoubtedly it does not deserve and which has enabled the 
plaintiff to put forward his present claim. But Exhibit Gl, in 
giving details of the budget under the heading “ Sibbandi ” or 
establishment, puts Manickavachaga Thambiran at the head of 


. the list and gives him a salary of 4 pons or Rs: 6. If he was 


hukdar in the’sense in which that term is now sought to be 
employed, is it likely that he would have received a salary for 


“doing -the honorary duties of a trustee? The document at the 


end of it moreover says, “ disburse pay to the above-mentioned 
persons after taking work from them.” This does not read as 
if Manickavachaga was anything but a paid servant. 

The other documents, which I do not think it necessary to 
refer to in detail, are Exhibits 11, VII, VIIa, VII1b. They all 
refer to the Thambiran at Madura as the Superintendent of the 
Kattalai. Then we have Exhibits M1, M2, M3, M4, which 
celate to the period when Manickavachaga was succeeded by 
Namasivaya Thambiran. Exhibit Ml is important as being the 
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first occasion when a. reference is made to the Pandarasannadhi 
of Tiruvaduthurai. The document says “ that the Arzi written 
to our office on the 3rd February current from Pandarasannadhi 
stating he has appointed and sent Namasivaya for the Vicha- 
ranai of the Meenakshi temple at Madura” was received. It 
was argued by Mr. K. Srinivasa Aiyangar that, ‘unless, there 
was an hereditary right to the’ Vicharanai of this Kattalai, the 
Pandarasannadhi of Tiruvaduthurai would not have appointed 
an agent and intimated the name to the Revenue authorities in 
Madura. It has to be remembered that the Tiruvaduthurai 
Mutt is a religious ‘institution of great sanctity’ and 
importance to the non-Brahmins of Southern India. It has 
extensive properties in almost all the Tami] districts and, as is 
customary with such religious institutions it has branches in every 
important religious centre for the purpose’ of giving religious 
instruction to the disciples of the Mutt. And, it is in conse- 
quence of this position of the Mutt that agents were from time to 
time appointed and pl .ced in charge of the Mutt at the sacred 
city of Madura.. I feel no doubt that it was in consequence of 
the sanctity of the local agent and having regard to the fact that 
he had a large number of disciples to whom he was giving 
religious instruction, that originally the Government requested 
him to be in charge of this Kattalai. As to when the branch of 
the Mutt of the Tiruvaduthurai Athinam was established in 
Madura, there is some little doubt. It is said that the grand-son 
of the original Thanappa Mudali built a Mutt in Madura for the 
residence of the agent. A stone inscription has been exhibited in 
this case Exhibit (AJ) which says that it was, a gift by this 
grand-son to the Tiruvaduthurai Adhinam, Therefore, the 
fact that in Exhibit M, the head of the Tiruvaduthurai Mutt 
intimated to the Revenue authorities that he had appointed a 
local agent is not evidence that the -Tiruvaduthurai Mutt had 
a hereditary title to this Kattalai. It is in the natural course of 
events that the Collector of the District should have looked to 
the head of the Mutt at Tanjore to send’ a proper person to 
manage the affa'rs of this Kattalai. Exhibit M4 is apparently 
the order of appointment from the Tahsildar to this Namasivaya 
Thambiran. It-says “ we have ordered you should look after 
the management in the place: of thé deceased. You should 
31 
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therefore conduct the said Kattalai accordingly.” If by the 
nomination of the Pandarasannadhi a right to the Kattalai trustee- 
ship ipso facto accrued to the nominee, how is this to, be ac- 
counted for that before the nominee could discharge his duties he 
had to receive the orders of the Revenue authorities for that 
purpose ?. In Exhibit VIIA which is also of the year 1834 the 
manager of the Devasthanam writes to the Collector recommend- 
ing that there should be an increase in the pay of the Vicha- 
ranai of the Thanappa Mudali Kattalai. He points out that the 
manager of the Thirumalai Naick’s Kattalai gets 20 peons, and 
that it is reasonable that the manager ‘of the Thanappa Mudaly 
Kattalai should have an increase. There is no mention of 
hukdar in this document. In Exhibit VIIIg, dated 16th July 
1835, the increase of pay is sanctioned ; the entry is “enter in the 
accounts pay 8 pons a month for him and forward acquittance 
roll from the 1st August disbursing to him that salary regularly.” 
In Exhibit VIII”, a letter written by Namasivaya Thambiran to 
the Collector, he says“ I succeeded to the post of hukdar of the 
said Kattalai from the Tiruvaduthurai Adhinam. You referred 
the matter as to my appointment to the Collector of Tanjore 
District; the authorities of the Tiruvaduthurai Adhinam there- 
fore gave deposition before the Tahsildar of Kuttalam Taluq in 
favour of my being appointed to the place and an order of my 


seamen Gems I had been looking after the duties of hukdar 
of the said Kattalai. I am entitled to pay for the said 
period, namely 16 pons, I request the orders of the 
investigating peishkar to the said amount in my charge 
being debited to the Jamakarchu account and allowed to me.” 
The Collector endorses upon it; “it appears that .you did not 
do the work of Superintendent of the said Kattalai for 4 months 
and 5 days from the date of the death of the late Superintendent 
to the date of your appointment. Hence there is no need for . 
orders to disburse to you the pay for that period.” It is curious 
that although Namasivaya styles himself as the hukdar of the 
Kattalai, the Collector simply calls him the Superintendent of the 
Kattalai. It is clear that in the year 1834 and 1835 the term 
hukdar was used as convertible with the term Vicharanai or 
Superintendent. Thus from the year 1802 to 1835 we hear of the 
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local agents of the Mutt being employed as Superintendents of the 
- Thanappa Mudali Kattalai ; they start-on a pay of 3 pons; their 
pay is increased to 8 pons ; they call themselves Superintendents 
at first and subsequently assume the ambitious title of hukdar ; 
they are placed at the head of the establishment of the servants 
of the Kattalai ; the peishkar is directed to get work from them ; 
their pay is stopped for the days that they absent themselves from 
work. Their duties are defined in Exhibit VII/ in these terms: 
“to take the necessary care in bringing to this place the emolu- 
ments trom the villages for the purpose of administering the cha- 
rity attached to the Kattalai ; to visit the temple every day and 


night and exact the temple work without delay from the servants’ 


attached to the Kattalai, to see that paid Kattalai etc., go on 
properly and in time to the above Kattalai, and the duty devolves 
upon the incumbent also to attend with patience and care to all 
the other duties pertaining to the above Kattaldi.” These duties 
are more like those of a paid servant than those. of a hereditary 
office holder. 


Before I leave this period I shall refer to some documents on 


which reliance was placed for the appellant. In Exhibit D series 
after referring to the villages one by one there is a remark to the 
effect that the balance was paid to the Inamdar after deducting 
the “‘poruppu” upon the village. It was contended that the refe- 
rence to the Inamdar in these documents was to the plaintiff. It has 
to be remembered that prior to these documents there is no refe- 
rence to the plaintiff.as Inamdar anywhere. In Exhibit C it is 
stated that the 5 villages are the absolute inam villages of 
the temple of “ Meenakshi Thanappa Mudali Kattalai.” 
Reading Exhibit C and Exhibit D it seems to me that the term 
Inamdar applies to the idol and not tothe plaintiff who was never 
before spoken of as the Inamdar. 

Another point which was pressed was that the Tasdig amount 
was paid to the plaintiff and that that indicates a hereditary right 
in the plaintiff to spend the income of the villages. The 
evidence upon the question of the payment of the budget amount 
is very meagre. There is some support to the suggestion made 
by the plaintiff in Exhibit N series and also in Exhibit XX. 
From the stray references to the disbursements of the budget by 
the Thambiran one can hardly come to a conclusion that as a 
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matter ‘of right the amounts budgetted for were given to the 
Thambiran for expending them on the Kattalai. But, granting 
for a moment that in some years the budget amount was in the 
hands of the Superintendent for expenditure in the temple, it 
does not follow that it was entrusted to him as a trustee. It 
has to be remembered that the Thambirans were in possession of 
other villages whose income had been dedicated to this Kattalai’ 
and it was only natural that the Government when they managed 
the endowment, and the manager when he was in charge of the- 
general supervision of the temple should have given the income 
from these 5 villages to the Thambiran who had other incomes 
in his hands, for the purpose of expending both together for the 
Kattalai. To my mind, the evidence only leads to the conclu-. 
sion that the Thambiran when he was Superintendent was 
consulted in the preparation of the budget: but that would not 
amount to a recognition of his right as trustee of the Kattalai. 
Much stress was laid upon the fact that the Thambiran was 
and is still in possession of certain other villages whose income 
admittedly is being spent upon the Thanappa Mudali’s Kattalai. 
It has first to be remembered that there is no evidence as to 
when these other villages came to the possession of the 
Thambirans. The original contention of the plaintiff that they 
formed part of the same endowment is absolutely untenable. 
Exhibit C of the year 1809 refers only to the 5 villages 
as forming the ‘ Kattalai. Exhibit D series also refer 
only to these 5 villages. Exhibit E, a statement prepared 
to be sent to the Board of Revenue, does not refer to any village 
other than the five as forming the Kattalai. Exhibit F is to the 
same effect. Exhibit VII is decisive of the question. It is an 
extract from the register of Takids sent to the Tahsildar by the 
Collector in the year 1827, It says “apart from the villages’ 
entered in the Tasdig for Thanappa Mudali Kattalai for 
Meenakshisundareswarar Madura, there are four other villages for 
the Kattalai, in the Karur Talug, one Kulipatti and so on.” 
This shows beyond doubt that the original endowment consisted 
only of the five villages to which reference is made in numerous 
documents, and that the other villages were not part of the 
original endowment. As I said before, there is no evidence as to 
when the other villages came into the possession of the Tham- 
birans and under what circumstances. The decision must depend 
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upon probabilities ; but there are certain undisputed facts. 
which would show that these other villages came into the 
possession of the Thambirans long after the original grant. 
Exhibit (AJ) is a stone inscription to be found in the Tiru- 
vaduthurai Muttam which was a gift “ to Namasivaya by 


“one Chockalinga Mudaliar who was the son of Coneri 


_ 


Mudaliar and who was the son of ‘Thanappa Mudaliar,” 
The date of this document isnot given anywhere but it must 
have been two generations after the death of the original founder, 
Thanappa Mudaliar. We may take it, it was about the end of 
the 18th century. If the Mutt was founded about that time, it 
was only natural that the disciples of the Mutt, should make 
grants for the performance of the puja in the temple and should 
make that gift through their religious preceptor who was then in 
Madura, andasthe Oochakala service and Ardajama service are. 
very imporant rituals in the temple, devotees would have been 
anxious to supplement the funds of that Kattala: by making 
grants. This probably accounts for the Thambirans being sub- 
sequently appointed managers of the original endowment.’ 


Moreover the fact that these grants consisted of small portions ` 


of property in scattered villages is an indication that there was a 
large number of donors and that they did not come from a common. 
source. As regards Kulipatti the position is somewhat different. It 


was an inam village in the Saptur Zemindari. There was litigation - 


concerning it; its income which was granted either by the 
Zemindar or by some other person was not being utilised by the. 
Thambirans for Thanappa .Mudali’s Kattali; complaints were, 
presented by the Zemindar to the Collector that the income 
was being misspent. Ultimately there was a suit which 
resulted in a compromise between the Thambiran and the 


Zemindar by which the income was permanently secured for , 


the purposes of the Kattalai. It is very likely that the grant, 


was anterior to the year 1811, because the subsequent. compro-: 


mise speaks of a previous one in that year. My conclusion is: 
that these other villages including: Kulipatti were granted to the, 
agents of the Tiruvaduthurai Mutt who were in Madura, having 
regard to the fact that they were men of sanctity and in the 
hope that they would’ supplement the income from the 
original villages for the purposes of the sacred. pujas at mid-day 
and at, mid-night. The possession of these villages is no 
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indication that the plaintiff was the hukdar in reference to the 
original five villages. On the other hand, the fact that they 
never had possession of these five villages while they were in 
possession of the other villages shows that they were only paid 


‘managers with reference to the former. 


I must now deal with the document on which the plaintiff's 
case practically rests (Exhibit B. 1). Mr. Rangachariar objected 
to the admissibility of this document on various grounds. I do 
not think the document comes under section 35 of the Evidence 
Act. Itis not an entry made by any public officer: and as 
pointed out in Saraswati Dasi v. Dhanpat Singh 1 unless the 


. facts mentioned are within the personal knowledge of the public 


officer recording it, section 35 will have no application. The 
decision of the Privy Council in Raja Muttu Ramalinga 
Setupati v. Periyanayagam Pillai 2 would seem to show that 
documents of this description are not public documents. But 
I think the document is admissible under section 13. There 
is an assertion of certain rights in it and plaintiff is. 
entitled to rely on it to show that so long ago as 1836 the 
rights now claimed were asserted. I am also inclined to think 
that itcan come in under section 32 clause 4. There is no 
doubt about its genuineness whatever may be the value to be 


attached to it. ‘ It comes from proper custody and in a case of 


this great magnitude it is desirable to have the document on 


record unless it is shown clearly that it is inadmissible. .I there- 


fore proceed on the footing that Exhibit B, is admissible in 
evidence. I must now consider its probative value. 


The Collector sent an arzi to the peishkar of the Madura 
Devasthanam on the 18th November 1886 asking him for 
particulars regarding the Thanappa Mudali Kattalai. He 
asked for the name of the person: who founded the Kattalai, 
the name of the present hukdar, the name of the person who . 
collected the money, the name of the person who received and 
expended the paditharam, the name of ‘the person to whom 
accounts were rendered &c. The peishkar asked Namasivaya 


_ who was the then Superintendent of the Kattalai to furnish the 


requisite information ; Exhibit Bl, was the result of this request. 
1. (1882) I, L. R. 9 O. 481. “9, (1874) L. R. 1. I. A. 209. 
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_ [His Lordship then examines the contents and the value of 
the document}. 


It seems to me that Namasivaya was drawing largely on 
imagination, partly for the purpose of saving himself from 
trouble which was pending regarding his mismanagement of the 
properties in his possession and partly, to give himself an 
importance, which he did not possess, in the eyes of the Revenue 
officials. Tam unable to attach any weight to the statement 
contained in this document unless they are corroborated in 
material particulars by other unimpeachable evidence. I 
may here refer to two documents which do not belong to this 
period ; but which have a bearing on the statements contained in 
Exhibit B1. n 


“In Exhibit XVII Kandasawmi Mudali the grandson of 
Thana Koneri Mudali of Madura writing on the 24th July 1857 
protested against the use of the word, hukdar, by the Thambi- 
rans who were managing the Kattalai. Exhibit XVIIa of 
September 1857 is also to the same effect. If the original grant 
“was made to the Adhinam and if it had been the hukdar for over 
a century, it is incredible that the descendants of the grantor 
would have protested against the use of the word hukdar by the 
Adhinam, especially as the Thambirans were the religious 
preceptors of the community to which the writer of these 
‘documents belonged. It seems to me that we .have before us an 
example of the assumption in the first instance, of a designation 
which was innocuous at the commencement but to which 
subsequently an endeavour is being. made to attach privileges 
and claims which were not originally contemplated. 


I have now traced the history of the Kattalai down to 1837: 


when the statement of Namasivaya was given. I shall very 
briefly pass over the remaining period because it is not of any 
special significance except on the question of limitation. No- 
thing important happened between the years 1837 and 1840. In 
1841, the Government resolved to divest themselves of responsi- 
bility for the Management of Devasthanams ‘throughout the 
whole of the Madras Presidency; In Exhibit N1, dated the 6th 
- October 1841, the Collector submitted to the Secretary to the 
Board of Revenue his proposals for the transfer of possession of 
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Devastanam properties from Government to some persons who 
can be entrusted with the management of their affairs. Then 
follows Exhibit N2 which is a letter from the Board to the 
Government sending up the recommendations of the Collector. 


Exhibit N3:1s an extract from a letter from the Court of Directors 


dealing with the recommendations of the Madras Government. 
Exhibit N4 is from the Secretary to the Government of India. 
to the Chief Secretary to the Madras Government. As. a 
result of this correspondence, in 1842 one Muthuchella Thevan 
who was the Dewan of the Ramnad Zemindari was 
appointed Manager of the Dévasthanam (see Exhibit M7). 
He was the trustee of the temple without any hereditary right 
thereto. That he took possession of the property including the 
Kattalai is not disputed. Some protest must have been made 
at this time regarding possession, because we find that in the 
Exhibit O series, final orders were passed in the year 1849 to 


- the effect that possession must be in the general manager and 


not in the Superintendent of the Kattalai. This is what Exhibit: 
O3 says : “In the meantime same parties in whose names the 
Kattalais themselves are entered prefer a claim to possession in- 
stead of the Managers of the Devasthanams and Mr. Parker solicits 
instructions as to whether their wish should be complied with. The 
Board are əf opinion that it may be productive of inconvenience 
if the administration of the institutions and of their endowments 
were entrusted to different hands. As a general rule, therefore, the 


_Devasthanam villages, whether Sarva Inam or subject to jodi, 


should be made ever to the managers of the institutions to which 
they appertain, but should there be: any special occasion, the 
claims of the parties in whose names the Kattalais are entered 


(by which, the Board presume, is meant the descendants of the 


parties by whom the endowments were made) seem to merit par- 
ticular consideration, the Collector should report such instances 
for further orders.” According to this document, notwithstanding 
the claims of the Superintendents for possession of the Kattalai 
properties, the Government deliberately put the General Manager 
in possession of them. It is important to note that from 1849, 
notwithstanding the saving clause which enabled persons who had 
any right to independent possession to come forward and to 
convince the Collector of their rights, none of the Thambirans 


r 
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had put forward a hereditary right to the possession of the 
villages. If we contrast this attitude with that of the disciples 
of one Gnanasambanda Pandaram who founded a Kattalai and 
who claimed independent possession as against the manager and 
succeeded in establishing it there’ can be no ‘doubt that the 
Thambirans never had believed they had a hereditary right 
to possession as trustees of the Kattalai, After 1849 there were 
a number of general managers or trustees who managed the 
temple properties including the Kattalai villages. It is only 
necessary to point out that the persons who were appointed in 
1842 and who remained in possession after 1849 were really the 
trustees of the temple—-See Exhibit N7. Then Act XX of 1863 
was passed and under it a committee was appointed for this 
temple; the committee appointed managers for this Dévastha- 
nam from time to time in the same way as the Government did. 
It is true that in some years the committee were directly in 
Possession of the temple villages. Their possession must be 
taken to have been as de facto trustees. Anyhow from the year 
1842 when the Government handed over management to the 
person whom they appointed as trustees or general manager of the 
temple and when in the year 1849 they definitely refused to 
recognise the right of the Superintendents of Kattalais to be in 
possession, the temple trustee’s possession was not on behalf of 
the plaintiff or with his permission. 

There is only one other aspect ‘of the case to be considered 
before I deal with the question of limitation. It is well settled 
that if there is no evidence regarding the devolution of manage- 
ment at the time of the grant, the usage of the institution must 
be the guide. This was laid down in Nilakandanv. Padma- 
nabha, + and Nilakandan Nambudiripad v. Padmanabha Ravi 
Varma, 2. 

What has been the course of management in this institution? 
As I pointed out more than once, there is no evidence that the 
founder prescribed any particular mode ot devolution. From 
1735 to 1800, possession was in the hands of persons who did 
not recognise the right of the founder of the. Kattalai or even of 
the temple. From 1800 the Superintendents of the Kattalai were 
not in actual physical possession of the villages. We find that 





1, (1890) I. L. R. 14 M. 158. 2. (1895) I. L, R. 18 M. 1. 
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the Superintendent wasa salaried officer. There is evidence 
that as regards dignities, the general manager took precedence 
over the Kattalai manager. We find that the funds ofthe 
villages were used, not only for the purpose of the particular ! 
Kattalai, but for the general purposés of the temple, such as . 
sanction, keeping of a garden (Exhibit AA6), general repairs 
(Exhibits G and Gl), lighting (Exhibits XXXIVA2 and 
XXXIVd), employing -watchmen (Exhibits XXXIV and 
XXXIVhA), court expenses (Exhibit AA10), repairing of vehicles 
and so on —thus showing that the income was regarded as part 
of the Devasthanam endowment. From these facts it is clear 


that the usage of the institution. does not show any right in the 


Superintendents of the Kattalai, whether they called themselves 
hukdars or not, to remain in possession of the villages appertain- 
ing to the Kattalai, or to receive the income of the villages 
themselves; on the other hand the usage indicates that the 
general manager of the temple was regarded as the person entitled 
to possession and management. My conclusion on the facts is 
that the plaintiff has not established his right to be trustee of the 
Kattalai. 


I do not attach much weight to the circumstances pointed 
out by the District Judge in paragraphs 35 and 36 of his judg- 


- ment. They no doubt show that the Government scrutinised the 


minutest details of the management of the Kattalai. The 
regret is that such supervision and control ceased in 1842. Till 
then, the Government regarded themselves’ as being in the 


‘position of the ancient sovereigns of India. These latter 


managed the Devasthanams directly, as is being done to-day in 
Mysore and Travancore: The documents referred to.by. the 
District Judge show that the Government thought it was their 


duty to see that the income from the endowments was scrupu- 


lously applied towards the expenses of the Devasthanam: The 
acts of interference were not in derogation of hereditary rights, 


' Hany there were, but in furtherance of the right of over-lordship : 
which was inherited from the Ruling Chiefs of India: Venkata- 


bala Krishna Chettyar v. Kaliyana Rama Atyangar 1 ‘shows 
that similar acts of supervision were not to be considered as 


depriving of their hereditary right, the persons entitled to it. 
: ek ak ee a b aan Ne 


1, (1868) 5 M. H.C. R,:48. 
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Upon my finding on the facts, the question of law does not 
arise, but I should like to give my decision upon that question 
also having regard to the fact that the learned Chief Justice is 
inclined to take a different view of the facts: The question of law 
may be looked at from two positions—one as affecting prescrip- 
tion, the other, limitation. Mr. S. Srinivasa Aiyangar contended 
that as the plaintiff through his agent, the Thambiran, was in 
possession of part of the properties of the endowment and had also 


performed part of the functions, of the office appertaining to the - 


bukdarship of the Kattalai, there could be no adverse possession. 
The contention of the learned vakil is that a trustee can be 
totally deprived of his rights by another, but there cannot be a 
partial deprivation of the functions of the office-and a partial 
acquisition of rights appertaining to that office. Neither he nor 
Mr. K. Srinivasa Aiyangar who argued this point in reply quoted 
any authority for this position. They said that they were unable 
to find any direct authority, and one may take it that what the 
learned vakils were unable to find, does not exist. Iam unable 
to say that such a right cannot be acquired by prescription. 
In the case of a landlord, it is now well established that although 
he may bein receipt ‘of rent, a person can prescribe as against 
him the limited’ rights of a tenant (vide Thakore Watesingji 
Dipsanji v. Bamanji Ardeshir Dalal} Ibharan Singh v. 
Nilmoney Balidar 2 Subbayya v. Madduletiah 3. This amounts 
to a partial deprivation of the right of the owner anda partial 
acquisition of that right by another; similarly other limited 
rights derogating from full ownership can be prescribed. In 
Subbaroya Chetty and others v. Aiyaswami Atyar and 
another 4 it was decided that a widow’s estate can be acquired by 
prescription. It has also been held that where a person who is 
the real owner of the property holds it in the belief that he is 
only a tenant, he will acquire a right to the property only as 
such tenant and that the right as owner can be acquired by 
' another. (See Secretary of State for India v. Krishnamont 
Gupta 5. The ratio decidendi of these pronouncements is that 
the fact that a person is in possession of property is no obstacle 
1. (1901) I. L. R. 27 B. 515. 2. (1908) I. L. R. 85 C. 470. 


3. (1907) Í. L. R.17 M. L. J. 469. 4. (1908) I. L. R, 82 M. 86:' 
5. (1902) I. L. R. 29 C. 518. 
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to the acquisition of partial rights in it. Applying this 
principle, I fail to see why the hukdar of the Thanappa Mudali, 
Kattalai could not be deprived of his right to possession whilst 
still retaining his right to the other dignities connected with the 
office, and why the general manager and the’ trustee of the 
temple is not entitled to acquire that possession adversely. 


Much reliance was placed upon the decision of their Lordships 


. of the Judicial Committee in Bhanaji Thakur v. Jharula Das. 1 


In that case, the office of Panda was capable of being held only 
by a Brahmin. The co-owners of that office were in the habit 
of utilising the surplus funds for theirown use. A fight in the 
surplus fund was sold to anon-Brahmin, and he was in receipt 
of the income of the share sold to him. Their lordships of the 
Judicial Committee held that the receipt of the income did not 
give a right to the office of Panda, because, they pointed out, 
that the office of Panda could not be acquired by such a person. 
I do not think that that case really helps the plaintiff. The 
judgment says: ‘the right to the office of shebait did not arise 
from or depend upon a share of the surplus of the daily income 
from the offerings to the temple although the right to receive daily 
a share of the net income from the offerings to the temple was 
attached to and dependent on the possession of the right to the 
SHEDAIUSHI Piscck serseevucweeacadets By adversely taking and appropria- 
ting to his own use a share of the surplus daily income from the 
offerings, Jharula Das-acquired no title and no right to a share 
of that INCOM sciscessremivivnweuscons it did not constitute him the 
shebait for the time being or affect in any way the title to the 
office.” This case only lays down that the receipt of the income 
from the office did not constitute the shebaitship. I do not 
think that that case is an authority for the position that an office 
cannot be split up and that a right to a portion of it cannot be 
acquired by prescription. The case in Gnana Sambanda 
Pandara Sannadhi v. Velu Pandaram 2 only lays down that 
there is no distinction’ between the claim to the office and 
the claim to the property in regard to the application of 
Article 124. It does not follow from that, that the claim 
to the property cannot be dissociated from the claim to 





1. (1914) 18 0. W. N. 1029. 2. (1899) I. L.R. 23 M. 271. 
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the office. The decision in Raghunatha Chariar v. Ramanuja 
Chariar 1 and Kamalathammal v. Krishna Pillai 2 do 
not take the matter any further. The decision in Mult 
Bhulabhai v. Manohar Ganesh 8 does, not affect the 
present case. Apart: from the observation that the right 
to the property inheres in the idol, which to a certain 
extent cannot be controverted, it is no authority for the 
position that there cannot be adverse possession with 
reference to the right of management of a trustee. On the 
other hand, we have the authority of Alagirisami Naicker v. Sun- 
dareswara Aiyar* which holds that a joint trusteeship can be 
acquired with another (see also Kannan v. Nilakandan® Thup- 
pan Nambudripad v. Itticheri Amma and Jagan Nath Das 
v...Birbhadra Das"). I am therefore of opinion that even 


though the hukdar was in possession of some of the properties 
|| 


and was performing some of the functions pertaining to the office, 
there is no principle or authority which compels us to hold that 
his other rights could not have been acquired by prescription 
against him. The quotation from Bacon’s Abridgment regarding 
incompatibility does not apply to the present case. There is 
nothing incompatible in the trustee of a temple holding posses- 
sion of the villages which may rightly be claimed to belong to a 
Subordinate Superintendent. 

I think upon another ground, that of limitation, the plain- 
tiffs suit fails. Mr. Rangachariar contended that the proper 
article applicable was:142. Mr, Srinivasa Alyangar on the other 
hand, argued that section 10 of the Limitation Act would apply, 
and that there was no bar of limitation. It has to be remember- 
“ed that there is no complaint in this case (the contention relating 
to mismanagement and misapplication of funds were given up in 


the Court below) that the income of the villagesis not being. 


utilised for the purpose of the Kattalai; this is not a suit, there- 
‘fore, by the plaintiff to recover the property for the Kattalai as 
against a trespasser, who claims it for himself. The profits of 
the property. are being utilised for the purpose of the trust 
only ; the person who so utilises them is different from the person 


1. (1908) 19 M. L. J. 257. 2. (1910) 20 M. L, J. 781. 
3, (1887) I. L. R. 12 B. 322. 4. (1898) I. L. R. 21 M. 278. 
5, (1883) 1. L. R. 7 M. 8837. 6. (1812) I. L. R. 87 M. 373. 


7. (1892) I. L. R. 19 C. 776. 
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who claims a right to utilise them in that way. In such a case, 
if possession was lost more than 12 years before suit, the claim 
will be barred by limitation, In Balwant Rao Bishwant Chandra 
Char v. Puran Maj Chamber 1 it is pointed out: “ here there is 
no question of recovering the property for the trusts of the 
endowment, because the defendant admits that he isa trustee 
and says that he is applying the property to the trusts of the 
endowment., There is no evidence that he is not applying the 
property to the trusts of the endowment, and there is no 
reason to conclude. that the property would be more applied 


to those trusts if the plaintiff were to succeed in his suit 


than it is at this moment. The plaintiff is suing- only for 
his own personal right to manage or in some way to control 
the management of the endowment.” The conclusion of the 


Judicial Committee was that-the suit would be barred either — 


by. six or twelve years limitation. The principle of that deci- 
sion has been followed in Karimshah v. Nattan2 Nilakandan 
v. Padmanabham $ and in Sankaran v. Krishna +. In the 

present case, the claim of the plaintiff, at its best, only amounts 

to this: The first defendant who is the general trustee is not 
entitled to manage the plaint villages and to apply tbe proceeds 
for the purposes of the Kattalai, but it iş the plaintiffs prerogative 
to have the management in his own hands and to apply. the in- 

come himself. The case is exactly covered by the dictum of the 
Privy Council already referred to and by the other cases following 
it. I therefore, hold that, even if the plaintiff be regarded as the 
hukdar of the Kattalai villages and as being entitled in his own 
right to their possession, inasmuch as the Government expressly 


vetoed his right in 1849 and handed over possession to the general 


trustee of the temple, his right to recover possession arose in 1849 
and as he did not choose to bring the suit within 12 years of that 
period, his claim is barred by limitation. I therefore agree with 
the learned Chief Justice upon this question of limitation and in 
his conclusion that the appeal should be dismissed with costs. 


1, (1888) L. R. 10 I. A. 90. . 9. (1888) LL. R. 7 M. 417. ` 
3. (1890) I. L. R. 14 M. 158. 4. (1898) I. L. R. 16 M. 456. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Tyabji. 


Sowcar Kamurudeen Sahib and others ... Appellants * 
vs | (Plaintigs) 

Noor Mahamed Usman Sahib and others: ... Respondents 

(Defendants) 


Cwil Procedure Code, S. 66—Certified purchaser—Suit against—Represen- 
tatives—Possession by real owner through certified purchaser—Insufficient, if for 
shorter period than statutory—Trusts Act, Sy 5. i 


S. 66, ©. P. C. bars a suit not only against the certified purchaser but also as 
against persons claiming title from him. l 

Where the case is one in which the Transfer of Property Act requires a regis- 
tered instrument to convey title, the fact that for a time (short of the statutory 
period) the real owner was in possession of the property by receipt of profits is in- 
sufficient to give him title. 


Under S. 5 of the T'rusts Act, valid declaration of trust in respect of immove- 
able property can be made only by a registered instrument and as such, an oral 
declaration of trust even if followed by the accounting of profits to the cestui gue 
trust cannot be enforced. 


Second Appeal from the decree of the District Court of 
North Arcot in A.S. No. 357 of 1913 „preferred against the 
decree of the Court of the District Munsiff of Vellore in O. S. 
No, 285 of 1911. 


T. R. Ramachandra Aiyar aid N. A. Krishna Aiyar for 
Appellants. 

C. V. Ananthakrishna Atyar for Respondents. 

The Court delivered the following 


Judgments :—Sadasiva Aiyar, J:—The plaintiffs are the 
appellants. They are the heirs of one Abdul Gunni Sahib, 


deceased. Their case is that Abdul Gunni Sahib in order to 


defraud his creditors purchased the plaint properties in the name 
of Noor Abdul Kadir Sahib ina Court auction sale held in 
execution of the decree passed against Abdul Ganni Sahib and 
that in pursuance of the same scheme, he (Abdul Ganni put 
Abdul Kadir Sahib in possession of the properties, but, on the 
understanding that Abdul Kadir should be trustee of the 
property for Abdul Ganni Sahib and make over all the profits to 
Abdul Ganni till such time as Abdul Ganni could safely take 
back actual possession. The Court auction sale took place in 


“S.A. No. 2797 cf 1918. 17th Decr, 1914. 
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November 1898 and it was confirmed in January 1899 though 
the sale certificate seems to have been issued only in June 
1899. The possession of Abdul Kadir Sahib began in the 
beginning of 1899 evidently as soon as the sale was confirmed 
in January 1899. 

The Lower Courts dismissed the suit of the plaintiffs on 
the strength of the provisions of S. 66 of the Civil Procedure 
Code. They held that the effect of that section was not 
affected by the allegation in the plaint that till October 1909 the 
benamidar (Abdul Kadir Sahib) and his heirs (the defendants), 
had been regularly paying the profits of the properties to-Abdul 
Ganni Sahib and his heirs, the plaintiffs, in pursuance of the 
arrangement of January 1899. | 

It is argued in second appeal, so faras I have followed 
the arguments of the appellants’ learned vakil Mr. T. R. Rama- 
chandra Iyer that as Abdul Ganni put Abdul Kadir in possession 
of the properties in January 1899 and as Abdul Kadir Sahib 
took upon himself the duties of trustee in respect of these 
properties for Abdul Ganni, S. 66 of the Civil Procedure Code 
cannot be an obstruction to the success of the plaintiffs’ suit 
which isbrought by the beneficiaries against the heirs of the 
trustee. 

‘As regards the provisions’of S. 66, Civil Procedure Code I 
see no reason to depart from the opinions I gave expression to 
in the case Kandasami v. Nagalinga 1. The verbal changes 
introduced in the old section 317 by clause (1) of the present 
section 66 make it clear, to my mind, that where the certified 
purchaser, or any other person “ claiming title under a purchase 
certified by the court is, the defendant in a suit he is 
entitled to plead that his purchase cannot. be made out to 
be benami by the plaintiff of that suit owing to the interposition | 
of the statutory bar raised by this S. 66 and that the Court 
auction purchase should be treated by the Court as a fully 
operative conveyance by reason of the purchaser’s occupying the 
advantageous position of the defendant in the suit even though 
it might have been a benami purchase. It follows that the 
Court auction purchaser must be treated as the real purchaser 
for all purposes so long as the suit is brought against and not by 

1. (1912) I. L. R. 36 M. 564 at 568 
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him (or those claiming under him) excepting in the cases provided 
for by clause (2) of S. 66. 


The present is not a case coming within any of the excep- 
tions mentioned in the clause (2) and hence, in my opinion, it 
should be taken that the defendants are the persons owning the 
full legal and equitable titles in the plaint properties for the 
purpose of the decision of this suit brought against them. In 
other words if Abdul Kadir should be treated as a real purchaser, 
then the title fully vested in Abdul Kadir in January 1899. By 
the change introduced in the wording of this provision in the 
new Code persons claiming title under Abdul Kadir became also 
the real owners of the property as they claim title under that 
same purchase by Abdul Kadir. Their title cannot be lost 
unless Abdul Kadir or themselves have created afterwards a valid 
trust in favour of Abdul Ganni or his heirs. Under the Trusts 
Act, S. 5, “No trust in relation to immoveable property is valid 
unless declared by a non-testamentary instrument .in writing 
signed by the author of the trust or of the trustee”. It is not 
alleged that Abel] Kadir or the defendants have, by the regis- 
tered non-testamentary instrument or by a will, created any such 
trust. As regards mere possession even taking it that Abdul 
Ganni and his heirs were in possession from January 1899 till 
October 1909 by reason of receiving the profits as alleged in the 
plaint, the plaintiffs could not have obtained any title by adverse 
possession as they were not in possession for the statutory period 
of twelve years before their receipt of their profits ceased accord- 
ing to the plaintiffs’ own case., 


As for the cases Monappa y. Surappa 1, Mussamat Buhuns 
Kowar v. Lalla Buhoore Lall 2. Lokhee Narain Roy Choudhury 
v. Kalyonddo Bundopadhya 3, quoted on plaintiff’s side these de- 
cisions have been considered in the case of Bishen Dial v. Ghazi- 
ud-din * and the learned Judges, following the dictum of their 
Lordships of the Privy Council found in one of these very cases 
(14 M. I. A. 496) held that “the mere permission to hold 
possession cannot alone give or transfer a title from the 
benamida: to the real owner:’” and they also point out that the 
cases relic | on were decided before the passing of the Transfer 

1. (1888) I. L. R. 1! M. 284. 2. (1872) 14 M. I. A. 496. 
8. (1875) L. R. 2 I. A; 154 4. (1901) I. L. R. 23 A. 175. 
33 
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of Property Act of 1882. It seems to me clear that mere conduct 
or mere permission to hold possession given after the Transfer 
of Property Act came to force cannot transfer title from one 
party to another. 


On these grounds I hold that the lower Courts were right 
in dismissing the plaintiffs’ suit and I would therefore dismiss. 
the second appeal with costs. 4 


Tyabji, J. — This appeal arises oùt of a suit for establishing. 
the plaintiffs’ right to the properties referred to in the plaint and ` 
for directing. the defendants to deliver the properties to the 
plaintiffs. The defence is that S. 66 of WE Civil: a a 
Code is a bar to the suit. l 

It is not denied that the defendant is “a person ana 
title under a purchase certified by the Court ” and I therefore 
see great difficulty in reading S. 66, sub-section 1 ‘in sucha 
manner as to prevent the bar in sucha suit. ‘The appellant 
relies however, in the first instance on the arguments based on a 
dictum cited with approval by the Privy Council in Pether -Peru- 
mal Chetty v. Muniandi Servai 1, from Mayne’s Hindu Law to 
the effect, that “ where a transaction is once made out to bea 
mere benami it is ana that the benamidar absolutely dis- 
appeärs from the title.” The argument is that the defendant 
was a benamidar and that therefore he is not a purchaser at all 
and the plaintiff must succeed in the suit. But it seems to.me 
that this is exactly the course of action against which S. 66 is 
directed, S. 66 is intended to prevent it being set up in court ` 
that a purchase at auction sale was benami for the plaintiff, 
except in the three classes of cases mentioned in Sub-section 2; 
first, a suit for declaration that the name in the certificate of 
sale was inserted fraudulently; secondly, a suit for a declaration 
that the name was inserted in the certificate without the consent ` 
of the real purchaser ; thirdly, a suit based on the right of the | 
third person who does not himself claim to be the real purchaser, 
but claims to be entitled to proceed against the property on the 
ground that though it is nominally sold to the certified pur- ` 
chaser, yet it is liable to satisfy the claim of such third person 
against the real owner. Each of the three cases refer to a case 
where the plaintiff has not been a party to any fraud, but wishes 


1. (1908) I. L. R. 35 C. 851 at 558, 
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to get | rid of the effect of an attempted fraud against himself by 
the certified purchaser with or without the, convenience of the 
real owner or real purchaser, as the case may be. It cannot be 
contended that the present suit comes under any three classes 


ol. suits. 


Reliance is then placed upon the cases Monnappa v. Sura- 
ppa 1, Sankunni Nair v. Narayanan Nambudhri 2, Natesa v. 
Veena ’, and Minakshi Ammal v. Kalyanarama 
Royyar £. 


~ Monappa’s Case 1, proceeds on a basis which it seems to me 

is no more applicable in the case of immoveable properties ex- 
ceeding hundred rupees in value after the Transfer of Property 
Act has come into operation. For it is held there that although 
the purchase at the auction sale passed title to the person in 
whose name the certificate was made out, yet subsequently there 
“was some conduct on the part of the purchaser. which 
operated as a re-transfer to the claimant. The Transfer of 
“Property Act. now lays down in which ways alone a transfer of 
immoveable property of such value can be made and it is not 
alleged that there is anything that can satisfy the requirements 
of the Act. The question, therefore, remains, whether, at the 
time of the Court auction, any transfer was effected to the 
‘person who was certified as the purchaser, and on that question 
S. 66, sub-section 1 provides that the title of the certified 
purchaser cannot be attacked-on the ground that the purchase 
was made on behalf-of the plaintiff. | 


‘The other case relied upon by the appellant Sankunni Nair 
v. Narayanan Nambudhri 2, is also distinguishable. There the 
Court held that the transaction was a benam transaction. The 
facts of that case did not fall within S. 317 of the Old Code 
corresponding to S. 66 (1). There the property was purchased by 
one Raman Nambiar as manager on behalf of the plaintiff who 
` was a minor; (the learned Judges speak of him both as Manager 
and as agent). Raman Nambiar acknowledges himself as Manager 
or agent and acted as such. The first defendant succeeded him 
as Manager or agent and he for the first time set up his own 


1, (1888) I.L.R. 11 M. 284. 2. (1898) I.L.R. 17M. 282. 
8. (1882) IL.R.'6 M. 185. 4, (1897) I.L.R. 20 M. 849 s.c. 7 M.LJ. 218. 
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: Sowear title. The suit was brought by the plaintiff on attaining majority 


Kamurudeen 


Sahib to have his own title declared. The case would now apparently 
eee fall under the first or second of the three classes of suits except- 
Mahamed edin S. 66 (2). That sub-section did not form part of the 
at earlier code. l 





Tyabji J I need not refer in detail to the other two cases. 
Finally it was argued that S. 66 itself recognised a distinc- 


tion between the real purchaser and the purchaser certified as, 
such in the sale certificate. That fact does not favour the 
appellant. The section recognises the distinction and also 
specifies the cases in which the certified purchaser may be 
ousted by the real owner or the real purchaser. The case before 
us is not one of those specified. 

I agree, therefore, that the appeal should be dismissed with 
costs. 


t 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice ANANG Aiyar, and Mr. Justice 
Hannay. 
Lakshmi Narayana Aiyar ... Appellant in both the Appeals* 
(Plaintiff and 2nd Defendant 
v. respectively). 
Ulagammal and others ... Respondents in S. A. No.’ 


1403 of 1912 (Defendants). 
v. 


i Pichai Pillai and another ... Respondents in S. A. No. 1404 


of 1912 Plaintiffs, 
Lakshmi Pana sale—Bare equity of redemption—Sale of—Symbolical delivery— 
Narayana Absence of —Hepiry of 12 years—No revesting in judgment debtor—Declaratory 
Aiyar 
o: decree—Against party having no title—Terms too wide—No locus standi to appeal 
Ulagammal.. —Hindu Law—Alienation—Consent of reversioner pending swit—Sufficiency of. 
Where in execution of a decree, the bare equity of redemptian of the judg- 
ment debtor in certain properties was sold but the purchaser failed to take 
symbolical delivery of the right. 
Held that did not matter and the fact that over 12 years elapsed from the 
date of sale would not revest the property in the judgment debtor. 
Where a declaration was given in somewhat too wide terms as against a 
person who was found to have no title to the property 
Held that that he had no locus standi to contest the decree of the Lower Oourt. 
Quaere if consent of the reversioner given in the coursé of the suit is suffi- 
cient to validate an alienation as from the date of suit. 


“S.A, Nos. 1403 and 1404 of 1912. and December 1914, 
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Second appeals from the decrees of the District Court of 
Tinnevelly in A. S. Nos, 301 and 302 of 1911 preferred against 
the decrees of the Court of the District Munsif of Ambasamudram 
in O. S, Nos. 261 and 373 of 1910. 


S. Ramaswami Aiyar for Appellants. 


M. G. Kuppuswami Ajar for the Respondent, 
The Court delivered the following 


Judgments: Sadasiva Atyar, J.:—These two second appeals 
have arisen out of two connected cross suits. Lakshmi Narayana 
Aiyar is the plaintiff. in the principal suit. - His suit was for 
redemption of a mortgage (the deed being dated 15th November 
1865) for 514 Rupees. The suit was for the redemption, not of 
the entirety of the mortgaged properties, but only of a definite 
half share on payment of half of the mortgage amount that is, 
Rs. 257 and of the Rs. 514. The facts are a little complicated 
but for the purposes of this judgment it is only necessary to 
state the following :— 


Sivaparamanayagam Pillai was the owner of the half share in ` 


dispute. One Samikalathur Aiyar purchased Sivaparamana~ 
yagam Pillai’s half share in the equity of redemption in Court 
auction in 1873 held in execution of a money decree, after 
attaching the property subject to Ramappa Pillai’s mortgage of 
1865. The mortgagee (Ramappa Pillat) purchased the equity of 
redemption from Samikalathur Alyar’s son Subbaiyar in 1893. 
Now the plaintiff ignoring this purchase by the mortgagee, 
Ramappa Pillai, of the equity of redemption, (which purchase 
prima facie put an end to the mortgage and made Ramappa’ 
Pillai the full owner of the plaint half share) brought this suit 
to redeem, basing his title on the fact that the heir of the heir of 
Sivaparamanayagam Pillai sold that equity of redemption in 1909 
to the plaintiff's vendor. It is.clear from the above statement of 
facts that Sivaparamanayagam Pillai’s heir’s heir, had prima 
facie no right to claim any title in the equity of redemption after 
it had been sold away to Samikalathur Aiyar in. 1873 in Court 
auction. The ingenious contention put forward on behalf of 
the plaintiff is that though Samikalathur Aiyar purchased the 
equity of redemption in 1893, he did not get symbolical delivery 


“Taksi, 
Narayana 
É Aiyar 


Ulagammat 


Stidasiva 
Aiyar, J. 
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of that incorporeal right, and hence the mortgagor, Sivaparama- 
nayagam Pillai and his heirs got back the title to the equity of 
redemption on the lapse of 12 years from Samikalathur Aiyar’s 
Court auction purchase in the year 1873. 

It should be remembered that the actual possession was in 
the mortgagee, Ramappa Pillai, all along. The contention 
that a judgment debtor who had only an incorporeal right and 
had not actual possession of the land and whose incorporeal 
rights were sold away in Court auction gets back title to those 
incorporeal rights, if the Court auction purchaser does not get 


_symbolical delivery, is a rather startling proposition and no 
_ authority was cited in support of it. If I understood the appel- 


lant’s (plaintiffs’ Vakil Mr. S. Ramaswami Aiyar aright, he seemed 
to contend that the incorporeal right which was vested in the 
judgment-debtor continued to remain in his possession owing to 
the Court auction purchaser not getting syribolical delivery of 
it that it so remained in his possession adversely to the Court 
auction purchaser and that by 12 years adverse possession the 
judgment-debtor got back that incorporeal right. I can under- 


- stand adverse possession of land by actual possession or by the 


receipt of rents. But an adverse possession of any interest in land 
by a person who is-not deriving any benefit whatever during the 
period of the alleged adverse possession is, I must confess, rather 
uninteltigible to, me. A purchaserin Court auction even of 
tangible immoveable property is .not bound to take delivery 
of the property purchased, but if the judgment- debtor was in 
actual possession thereof and if the Court auction purchaser 
allowed the judgment-debtor to remain in possession for 12 years, 
then he would be barred by limitation from afterwards claiming. 
possession. If the judgment-debtor was not in actual possession 
but was receiving rents from his tenants and if the court auction. 
purchaser allowed the judgment-debtor to be receiving rents from 
the tenants for 12 years after the purchase, then also the Court 
auction purchaser would be ordinarily barred from getting posses- 
sion under his title as court auction purchaser. He could how- 
ever, succeed in a suit for possession if brought within 12 years 
though he has not applied under O. 21, R. 95 and O. 21, R. 96 
for possession through Court. But if the judgment-debtor him-, 
self i is neither in actual possession nor was receiving any benefit 
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from the land, from a ee or other person, in actual possession, 
I. am unable to see how the judgment-debtor ‘could be enjoying 


any right in such cases adversely to the Court auction purchaser. ` 


Even in the case of a tenant who was paying rent tothe judg- 
ment-debtor'the court auction purchaser could persuade such 
tenant to attorn to him without obtaining symbolical delivery of 
the property under O. 21, R.'96 and the judgment-debtor 
thereafter could have no opportunity to claim the enjoyment of 
any adverse right in the property against the court auction 
purchaser nor Ramaswami Aiyar’s argument ifaccepted would 
run counter to article 137 of the Limitation Act which gives 12 
_ years to the purchaser of an incorporeal right not from the date 
of the. sale but from the date when the judgment-debtor 
becomes first enabled to possession.” In the present case, 
the court auction purchasers not applying for symbolical 
delivery of the equity of redemption purchased by him, can- 
not enable the judgment-debtor to put forward the claim 
that he continued in adverse possession of the intangible 
right as mortgagor though he was not deriving the slightest 
tangible profit from the mortgaged lands which were in the 
possession of the usufructuary mortgagee. In the result the 
' second appeal fails and is dismissed with costs. 


In the connected second appeal 1404 of 1912 the plaintiffs. 
are the daughter’s sons of the mortgagee, Ramappa: Pillai. It 
has been decided ih the connected suit- that Ramappa Pillai, by’ 
purchase of the equity of redemption in 1893. from Sami- 


Kalathur Aiyar’s son Subba Atyar became the’ full. owner of the | 
plaint property. . The plaintiff's suit is for a declaration of their ` 


title to the property as purchasers from Ramappa. Pillai’s son’s 
widow and heir. The 2nd defendant in this suit is the plaintiff 
Lakshminarayana Aiyar in the cross suit. His defence based 
- on the alleged loss by Sanikalathur Atyar of the title. to the 
" equity of redemption by adverse possession of the. original mort- 
gagor has been just now found against, and he is ‘the appellant 
in the second appeal; the plaintiff's suit for declaration having 
been decreed in the lower Courts. The 2nd defendant (appellant) 
having thus no legs of his own to stand upon, his learned Vakil 
Mr. S. Ramasami Aiyar°contended that the plaintiffs purchase 
from the 4th defendant (a qualified owner, who is, the widow of 
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Ramappa Pillai’s son) cannot entitle him to full ownership and 
that the plaintiff's suit for declaration of title must therefore fail. 
The lower Courts gave such a declaration because the plaintiffs 


‘were next male reversioners of Ramappa Pillai’s son, the last 


male owner. But the learned Vakil argues that though they 
may be the next male reversioners there is female rever- 
sioner, the 3rd defendant’s (Ramappa Pillai’s) widow mother 
of the last owner. (Ramappa Pillai’s son) still alive who 
intervened between the 4th defendant and the plaintiffs, 
The lower appellate Court held that though the -3rd defend- ` 
ant is the next reversioner: she gave her consent in the 
course of the trial of the cross-suit to the Courts treating the 


` sale by her daughter-in-law the 4th defendant in favour of her ' 


(3rd defendant’s) daughter’s son (the plaintiff's) as valid against ° 
the 3rd‘ defendant also and hence that there was nothing in the 


2nd defendant’s objection. Having regard however to the 


Privy Council case in Amirita Lall Bose v. Rajonikant 
Mitter 1, it is doubtful whether the 3rd defendant’s consent 
given in the course of the suit will make the alienation by the 
4th defendant pass full title to the plaintiffs. But I think that 
the defendants 1 and 2 who have been found to have no title what- 
ever can have no legal interest in the plaint property which 
cóuld enable them to consent to the lower appellate Court’s decree 
in the plaintiffs favour even if that decree is too widely worded 
in favour of the plaintiffs. We would therefore dismiss this 
second appeal also. 
Hannay J +I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson and Mr. Justice Sundara 


Aiyar. 
Darbha Lingayya ... Appellant* (Defendant). 
v. , ` 
Darbha Kanakamma ... Respondent (Plaintiff). 


. Hindu Law—Maintenance—Rigits of widows—Absoluie right—Dependent on 
membership not on absence of other means of support: | 

‘The right of the widows of deceased coparceners to be maintained out of the 
family property under the Hindu Law is an absolute right due to their being 
members of the family and does not depend upon their not possessing other means 
of support. 


4 * B. A. No. 1845 of 1911. 11th February, 1913. 
1. (1875) L. R. 2 I.A. 118. 


t 


f 
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-Held accordingly ‘that the fact that “the family property was small and the’ : 


widow had private property out of which she could maintain herself was no ground 
for altogether disallowing her claim for maintenance. : 

Second appeal from the decree of the Court of the Tempor- 
ary Subordinate Judge of Masulipatam in A. S, No. 722 of 1910, 
preferred against the decree of the Court of the Additional Dis- 
trict. Munsif of Masulipatam in O. S; No, 451 of 1909. 


y. Ramesam for Appellant. 

P.. Nagabhushanam for Respondent. 

-The Court delivered the following 

Judgment :—The plaintiff; a Hindu widow, instituted the 
. suit which has given rise to this second appeal for maintenance 
against the defendant, her husband’s brother. Both the lower 
Courts have found that the defendant is in possession of family 
property yielding about Ks. 100 a year.’ The plaintiff has 


private property out of which she could get Rs. 40 or 50a yeare’ 


The lower Courts have awarded to the plaintiff Ks. 20 a year. 
Mr. Ramesam- for the plaintiff contends in second appeal that the 
income of the family property being ‘small, and the plaintift 
having independent means of maintenance is not entitled to get 
maintenance out of her. deceased. husband’s ‘estate. His 
argument is that a widow who is able to maintain herself 
out of other property has no right to claim out of her 
husband’s estate anything for that purpose. In our opinion 
this view cannot be supported. It is based on an entirely 
wrong. conception of the right sought to be enforced, 
The wives of the male coparceners ina Hindu family are not 
éntitled.to equal shares with the males in the family estate, nor 
do they take their husband’s shares by representation on their 
death, but in place thereof they are entitled to a portion of their 
estate for their enjoyment during their lifetime, sufficient to 
maintain them in comfort according to the means of the family. 
This is an absolute right due to their membership in the family 
and does not depend on their necessity arising from their want 
of other means to support themselves. Ata partition made by 
the husband during his lifetime between his sons his wife was 
at one time entitled to an equal share with his ‘sons. Mitak- 
shara Chapters land 2 Slokas 8 and 9. According to the 
Dayabhaga the husband’s undivided share descends to this widow 
34 
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in its entirety. According to Katyayana, the widow may claim 
either a portion of the estate or an allowance for her mainten-" 
ance. The same view is maintained by Vrihaspathi, See G. 
Sirkar Sastri’s Viramitrodaya page 173. Mr. Ramesam relies on 
Ramawati Koer v. Manjhari. Koer. 1 in support of his conten- 
tion. That case no doubt is in his favour. But with all defer- 
ence, we are unable to concur in the view taken there. The 
authorities cited in the judgment do not support the view. : The 
passage cited from Mr. Mayne’s work shows only that the 
private means of a widow may be taken into account in determi- 
ning the quantum of maintenance to be decreed to her. The 
decision of the Privy Council in Narayan Rao Ramachandra. 
Pant v. Ramabai 2, has really no bearing “on the point. Mr. 
Sirkar Sastri’s view in his book on Hindu law is not to the: 
effect that the right to maintenance can be extinguished by the 
possession of other property by the widow. We must hold that 
the plaintiff is entitled to some maintenance out of her husband’s- 
estate. We cannot say that the amount awarded is excessive, * 
We dismiss the second appeal with costs. 


1 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr, Justice Spencer and Mr. Justice Seshagiri 
Aiyar. l 


t 


M. Karunakara Menon ... Appellants.* (Respondents, 
and another Nos. 2 & 3 in O. R. P. No. 
57 of 12 on the file. of the 

Ue. High Court.) A 

M. Krishna Menon ... Respondents (Petitioners and. 
and others Ist respondent in Do.) = 


Civil Procedure Code, Order 21, R. 89—Application by one of the judgment~ 
debtors—Payment into Court by the other—Applicant cannot take advantage of. <; 

Where an application is made-under O. 21, R. 89 by one of the judgment- 
debtors he cannot take advantage of the amounts paid into Court by his co-judgment- 
debtor which have not been accepted by the decree-holder and deposit the balance. 


Every judgment-debtor who has ‘separate interests in the properties advertised” 
for sale need not join in applying to set aside the sale. 





*L, P. A. No. 180 of 1918. 18th January, 1915. 
1. (1906) 40, L.J. 74 2. (1879) L. R. GI. A, 114. 


~ 
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Appeal under S. 15 of the Letters Patent against the Judg- 
ment of Mr. Justice Tyabji in C. R. P, No. 57 of 1912 preferred 
against the order of the District Court of South Malabar in C., 
M. A. No. 23 of 1911 preferred against the Order of the Court 
of the District Munsif of Palghat in iC. M. P. No. 1381 of 1911. 
in O. S.No. 285 of 1908: 

The appeal arose. out of an application under O. 21, R. 89 
of the Code of Civil Procedure, by one of the judment-debtors 
in a suit, to set aside an execution salė. The Courts below- 
dismissed the application on the ground that the applicant had: 
not deposited in Court the sums referred to in clauses (a) and (b): 
of R. 89. The question whether or not the applicant had 
= made a deposit in conformity with the provisions of that rule- 
depended upon whether or not the sums deposited by the other 
judgment-debtors before sale but not received by the decree- 
holder should be added for the purposes of the Rule to the sums 
actually deposited by the applicant. The first two courts were of 
opinion that the sums could not be so added and dismissed the 
application, relying upon the decision .in Trimbak Narayan Ve 
Ramchandra Narasing Rao 1. The applicant preferred a Revi: 
sion Petition (C. R. P. 57 of 1912) to the High Court against the. 
orders of the Courts below and His Lordship Mr. Justice Tyabji, 
feeling himself bound by the judgment of Benson and Sundara 
Aiyar, JJ. in Appeal against Appellate Order No. 82 of 1911, 
reversed the orders of the Courts below and set aside the sale in 
question. His Lordship distinguished Trimbak Narayan v. Ram- 
chandra Narasing Rao 1, relied upon by the Courts below. Against 
his Lordship’s judgment the above appeal was preferred by the 
auction purchasers under Cl. 15 ofthe Letters Patent on the 
grounds, amongst others, that the learned Judge-had no jurisdic- 
tion to interfere under S. 115 of the Code of Civil Procedure and 
_ that he ought to have held that the applicant had not i 

with the provisions of O. 21, R. 89 of the Code. 
-s Ja L. Rozario and A. Sivarama Menon for Appellants. 

The case is not one for interference under S. 115 of the 
‘Code. O. 21, R. 89 of the Code says that the amount mentioned 
in the proclamation minus the amount “ received” by the 
decree-holder should be deposited. The word is “received,” 
Amounts deposited to the credit of a decree cannot be. said 


1. (1899) I. L. R. 28 B. 728, 


ragtal 
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_Karunakara to be amounts “received” by the decree-holder within the 
Meee meaning of the Rule. See Trimbak Narayan v. Ramchandra ` 
Krishna = Narasing Rao 1, Actual receipt of cash may not be necessary. : 


— See Vedala Lakshmi Narasimha Charyalu v. Pacha Lakshmi 
Amma 2, 
T. R. Ramachandra Aiyar and N. A. Krishna Atyar. ~ 

Respondents :— 


This Court can interfere under S. 115 of the Code in a 
case in which the Court below assumes or refuses to exercise’ 
jurisdiction by reason of its putting a wrong construction on a 
section of the Code Anantha Lakshmi v. Sankaran Nair 8, 

If money deposited to the credit of a decree is entirely’ 
at the disposal of the decree-holder, it is money “received” by 
him within the meaning of R. 89 C. M.S. A. 82 of 1911. | 

| In this case the amounts deposited by the other judgment- 
debtors were so deposited to the credit of the decree-holder, 
He could have withdrawn them at any moment Trimbak Nara- 
yan v. Ramachandra Narasing Rao 1, is distinguishable on the 
ground that in that case the deposit relied upon was made by the 
auction-purchasers who might have withdrawn the amount if the 
sale was set aside. Further, in the present case, the decree-holder 
does not allege that he cannot withdraw the amounts ‘Previously < 
deposited. 

The Court delivered the ilawn < 

Judgment :—It is with considerable hesitation ‘as we Rage 
come to the conclusion that the learned Judge’s order is wrong. 
It has to be noticed that the provision in O. XXI, R. 89 is in the 
nature of an indulgence to the judgment-debtors. Before the 
sale takes place, he has every opportunity of avoiding it by satis- 
fying the decree. Practically a locus penitentiae is given him 
after the conclusion of the sale to retain his property if - he , 
complies with certain conditions. Consequently courts are bound | 
to see that the provisions of law in this respect are very strictly 
conformed to. In this case, we are not satified that the judgment- 
debtors have complied with the requirements of the law, Under 
'R. 89, the judgment-debtor should deposit the money 
due under the proclamation of sale minus the amount “which 
may since the date of such proclamation of sale, have been 


1, (1899) I. L. R. 23 B. 728. 2. (1912) M.W.N. 756 ; 18M.L. T. 193. 
3. (1913) 24 M. L. J. 204, 211. 
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réceived by the decree-holder.”. Mr. Ramachandra Aiyar argues 
that the monies deposited by the 14th defendant and the Ist 
defendant should be regarded as monies received by the decree 
holder. Neither of them has joined in the application to set 
aside the sale. If the monies had been deposited by the appli- 
cants themselves, -such monies can be taken to supplement the 
deposit actually made at the time of the application to set aside 
the sale. But when the monies have been paid in by another 
and have not been received by the decree holder, it seems impos- 
sible to suggest that they are either-a part of the deposit or that 
they must be deemed to have been received by the decree holder. 
None of the decided cases have gone this length. Trimbak 
Narayan v. Ramchandra Narasinga Rao t'is distinctly against 
it. Soalsois Kripa Nath Pal v. Ram Lakshmi Dasya 2. In 
the decision in Appeal against Order No. 82 of 1911 referred to by 
Mr. Justice Tyabji, the money in Court deposit was due to the 
judgment debtor, and his co-parcener who assented to the course 
taken by him. The learned Judges held that the non-compliance 
with the formality of taking it back and depositing it with the 
balance due under the proclamation of sale was unnecessary. 
Lakshmi Ammal v. Sankaran Nair 3 only decided that where 
a decree holder had agreed to give up portion of the decree amount, 
he was not entitled to insist upon the deposit or payment of the 
‘full amount mentioned in the proclamation of sale. The sug- 
gestion is that what was given up must be regarded as 
having been received. The decision in Vedala Lakshminarasima 
Charyulu v. Pacha Lakshniamma 4, does not take the matter 
any further. In that case an agreement by the decree-holder to 
set off a portion of the. decree amount was held to amount to 
payment. In the present case, the persons who made the 
previous deposits are not the applicants ; and although we do not 
agree with Mr. Rosario’s contention that every judgment debtor 
who has separate interests in the property advertised for sale 
should join in applying to set aside the sale we are of opinion 
that it is not open to the appellants to claim that the monies 
deposited by the non-applying judgment debtors should be 
regarded as theirs. We must therefore hold that the application 
of the respondents is not in accordance with O. 21, R.89 of 


1. -(1899) I. L. R. 24 B 798. 2. I. D. R. 1 C708. 
8. (1918) 24. M. L.. J 206: 4. (1912) M. W. N. 756, 
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the Civil Procedure Code 1908.- The order appealed against 


must be set aside and that of the Lower: Appellate Court must- 


be restored. The parties will bear their ‘own costs in this 
appeal. 


Seas Maan kaa 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:— Mr, Justice Sadasiva Aiyar. . 


Pè 


~ 


.P. K. Kalliant Amma and others... Appellants* (Plaintiffs) 


2. 
M. T. Narayanan Nambiar ere Respondents ` 
and others (Defendants). 


| Evidence Act, Ss. 63,.65 and 66—Secondary Evidence—Written admissions— 


Effect of—Admissibility without proof.of destruction or absence of original— 


Suit upon mortgage document—Found a forgery—Decree on written admissions o j 


defendani—If permissible-—-Amendment—Necessity for—Limitation Act, 8. 19— 
Acknowledgment— Reference to mortgage as title. 


Per Sadasiva Aiyar and Spencer, JJ: Where a party sues to redeem a mort- 
gage putting forward a certain document as embodying the transaction and that 
document is found to be a forgery a decree cannot be given to him on the basis 
of the written admissions of the defendants as to the contents of the mortgage, as. 


no question of secondary evidence arises without proof of the existence and due’ 
execution of the original. i 


Per Tyabji, J :—Though the mortgage document put\forward by the plaintiff 
is found to be, not genuine, when the transaction itself is proved by the written 
admissions of the defendants a decree may properly be given on the footing-of 
such admissions. 


Per Sadasiva Aiyar J:—When the plaintiff rests his claim to redeem upon 
one mortgage and fails to prove it, a decree cannot be given to him on the'footing 
of another and earlier mortgage proved by the admissions of the defendants with-' 
out a formal amendment of the plaint. 


Quaere :—If such an amendment should at all be permitted. 


Per Spencer and Tyabji JJ :—S. 68 of the Evidence Act does not exhaust 
the kinds of Secondary evidence that may be adduced. 


Per Tyabji. J:—Having regard to Ss. 65 and 66 of the Indian Evidence Act that 
written admissions of the contents of documents are admissible without proof of 
the original having been destroyed or being otherwise not available for production. 


Per Sadasiva Aiyar J :—When the plaintiff puts forward a forged document 
as primary evidence, it cannot be held that deféndants are put upon. notice that 
they would be required to produce the counter part of the genuine document. 

Per Spencer and Tyabji JJ :—Reference to the mortgage and its transfer 
as the title under which a party holds is sufficient acknowledgment of the men to 
redeem within the meaning of S. 19 of the Limitation Act. 


(Reference on a difference of opinion between Spencer and Tyabji, JJ.) 


+ 


= 
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Second Appeal from the decree: of the District Court of 
North Malabar in A.S. No. 13 of 1911 preferred against the decree 
of the Court of the District Munsif of Tellicherry in O. S. 
No. 388 of 1909. 

[This Second Appeal came on for hearing in the first 
instance t before the Honourable Mr. Justice Spencer and the 
Honourable Mr. Justice Tyabji]. 

The Court delivered the following 

Judgments :—Spencer J:—The plaintiffs brought this suit to 
redeem a kanom (Exhibit B) of the Malabar year 1025 
corresponding to 1850 A. D. 

According to the allegations in the plaint, Exhibit B was a 
renewal of a prior kanom (Exhibit A) of 1012 (1837), which was 
transferred to defendants’ ancestors in 1022 (1847) through 
Exhibit G. 

Both the lower courts have found against the genuineness 
of the plaint Marupat (Exhibit B). They are also agreed that 
the jenm title is in plaintiffs tarwad, and that the defendants 
have not proved the existence of any jenm title in their tarwad 
or tavazhi. These are findings on questions of fact which we 
must accept. ; 

The District Munsif gave the plaintiffs a decree for 
redemption on the strength of the prior kanom-deed of 1837, 
Exhibit A, about -which he remarked that it was “a very 
suspicious-looking- document” but “might be. genuine,” as 
plaintiffs had, in his opinion, succeeded in showing a subsisting 
right in the year 1861. 

_ The District Judge has not distinctly found in so many 
words that Exhibit A is not a genuine document, but I think the 
effect of paragraph 7 of his judgment is to that effect, as he 
begins it by observing “The case must depend entirely on the 
question whether Exhibit A is accepted as genuine, ” and he 
ends it by saying “ The document is unstamped and the evidence 
about its custody is not very satisfactory,” and he thereon 
proceeds to allow the appeal and dismiss the plaintiffs’ suit, 

- Mr. Rosario for the plaintiffs—appellants relies on certain 
admissions contained in Exhibits C and E which are written 
statements flied in O. S. No. 412 of 1888 and O. S. No. 202 of 
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1901 by Cherunni’-Amma,’ mother ‘of 6th defendant’ and 
predecessor-in-title of defendants.5, 6 and: 8-who claim as donees- ` 
from her. He wishes to make the statements of fact made in 
these documents serve the double ‘purpose of acknowledgments. 


_of liability saving limitation under Section 19 of the Limitation 


Act, and as evidence of the mortgage transaction. 

For the former purpose, I consider that they are sufficient: 
as they state the facts that -Govindan Embrandiri took this 
property from P. K. R. Nambiar- and‘ Rairappan Nambiar on 
kanom for a sum of Rs. 808, that Cherunni Amma’s deceased: 
brother took an assignment of that right from Embrandiri and 
that Cherunni Amma got patta transferred in her name and was 
holding the property under-that title. E 

For the purpose of section 19 of the Limitation Act, it is 
not necessary that all the legal consequences that may flow from 
the obligation acknowledged should be specified to constitúte an 
acknowledgment (vide ‘Sukhamoni Chowdhrani v. Ishan' 
Chunder Roy 1, Maniram Seth v. Seth Rupchand 2, and’ Hadiri 
Pakirappa v. Manki Husan Saheb 8, 

On the Second point, it appears that it is plaintiffs’ case’ 
that the relationship of mortgagor and mortgagee: was ‘created’ 
by ‘the transaction which was expressed in writing in Exhibit B, 
which superseded the prior mortgage, Exhibit A. E 


Now when a contract has been embodied in a document, 
the parties to it are precluded by section 91, Evidencé Act*from‘ 
enforcing by way of suit obligations arising out of such contract! | 
except by proving the original document’ itself or by letting in’ 
secondary evidence of its contents in cases where secondary 
evidence is admissible, as when the original is lost or withheld’ 
by the opposite party. with the knowledge that they will ‘be’ 
required to produce it (vide Pothi Reddi v. ‘Velayudasivan: 45 
Sheik Akbar v. Sheik Khan 5, Mallayya v. Ramayya 6, and 
Muthu Sastrigal v. Viswanatha Pandara Sannadhi T 7 

“Of course if there is a pre-existing independent liability, 
the plaintiff can base his cause of action on that and ‘may 





1. (1898) I O. R. 250.844, ` 2 (1906) I. L. R. 83 O. 1047 (P. 0}... 
8. (1909) 19. M. L. 3.650 (P. O.) £. (1886) I. L. R. 10 M. 94. 
5. (1881). I.-L.-R.-T O. 256. ~ 6. . (1911) 21 M. L. J.462, 1 


7. (1919) 14 M.-L,-P, 520. 
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enforce the obligations arising out ot such liability without ‘Kafari 

proving the genuineness of any particular document which may ATAR 

serve merely as one piece of evidence of the existence of the Narayana 
ET Nambiar, 

defendant’s liability. For instance, if a loan has been given of ae 

which there is an independent admission and a hundi or ie 

promissory note is taken to secure its repayment and the hundi 

is inadmissible in evidence through being unstamped, the 

plaintiff can sue on the original consideration, which was the 

case in Krishnajiv. Rajmal1, Pramatha Nath Sandal v. 

Dwarkanath Dey 2, and Yarlagadda Veera Ragavayya v» 

Gorantla Ramayya, 8. 


There is another case in Golapchand Marwaree v. Thaku- 
rani Mohokoom Kooaree, £ the circumstances of which are „not 
‘so clear from the report. 


As stated in Pothi Reddi v. Valayuda Sivan 5 there is no 
doubt as tothe principle.of the authorities and the only difficulty 
isin the determination in individual cases, to which class, a 
particular case belongs. B 

This Court has always held that where the cause of action 
is complete in itself and inseparable from the giving of the bond 
or, note, the plaintiff must lose his suit if he fails to prove the 
document upon which his cause of action is based, and that to 
hold otherwise would be to defeat the provisions of S. 91 
of the Evidence Act. This point was not raised in Uppi Haji v. 
Mammavan, 6 the only guestion there considered being whether 
the acknowledgment saved the bar of limitation. It was admitted 
by the defendants in that suit that the mortgage was true. ; 

In the present case, the plaintiffs’ right to redeem 1S 
inseparably bound up in Exhibit B which both Courts have 
found to be not genuine, Exhibit B is itself primary evidence 
of the matters contained in it, as it purports to be a counter- 
part of the kanom-deed which should be in the possession of 
the defendants, if they are the, mortgagees. 

Secondary evidence, as a general rule, is admissible only’ 
in the absence of primary evidence. If the original itself is 
found to be inadmissible through failure of the party who: files 


- 





1. (1899) I. L. R. 21 B. 860. 2. (1696) I. L. R. 28 0. 851. 
8. (1905) I. L. Ri 29 M. 111. ' 4. (1878) 1. L. R. 3 C. 314. 
5. (1886) I. L. R. 10M: 94. .. 6. (1898) I. L. R. 16 M. 366. 
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it to prove it to be valid, the same party is not entitled to 
introduce secondary evidence of its contents. (Vide Queen 
Empress v. Viran, 1 and S. 64 of the Evidence Act. If 
an admission cannot be made use of as secondary evidence of a 
document inadmissible in evidence for want of stamp or registra- 
tion (Cf. Varada v. Krishnasami, 2? and Somu Gurukkal v. 
Rangammal 9), a fortiori the Courts cannot allow admissions 
to be used as secondary evidence of the contents of a document 
when the document put forward as an original is found to be 
a forgery. 

I may here state that I have had the advantage of reading 
my learned brother’s judgment and I am quite willing to concede 
that the Evidence Act places written admissions on a higher 
footfng than oral admissions of the contents of a document, and 
that the description’of several kinds of secondary evidence given 
in S. 63 is not exhaustive. The advantage of written 
admissions over oral admissions appears to consist inthe fact 
that it is not necessary fora party producing a written admission 
to give notice to the opposite side to produce the original of the 
document, but a party intending to rely on an oral admission of 
its contents must comply with the provisions of section 66. 
Nevertheless even written admissions must be classed as 
secondary, not primary, evidence of the contents of a document 
so that proof of the original having been duly executed is 
indispensable. The provision for receiving written admissions 
as proof of the contents of a document is confined to cases where 
the original is in existence and might be,.but is not, produced. 
(Cf. note on clause (b) of section 65 in Mr. Ameer Alt’s 
Evidence Act, 3rd edition, page 600). 

It will not apply to cases where an original is put forward 
as primary evidence of the terms of a contract and that original 
is found to bea forgery. (Cf. note at p. 700 of the same 
commentary on the principle of section 91). Nor will it be 
available against others than the person who made the written 
admission and his successors in interest. (I section 656). 

It is thus difficult to see how the interests of defendants 
1,2 to 4, 7 and 9 and 10 in any case can be affected by the 
Bee D A SN NRE SCE CA ei ce me 


1. (1886) I. L, R.9 M. 224.. 2. - (1882) I. L. R. 6 M. 117, 
8, (1878) 7 M. H. O. R. p.418, 
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admission of Cherunni Amma in Exhibit C, when their case 
- stands upon a denial of the truth of the marupat sued on. 


Again, the plaintiffs having failed to prove Exhibit B to 
the satisfaction of the two Courts which are arbiters ot questions 
of fact, cannot fall back on Exhibit A as the finding of the 
lower appellate Court is that this document also is not genuine. 
The plaintiffs’ suit being for redemption, they must, in order to 
succeed, establish their right to redeem and the terms under 
which such right can be exercised. For the purposes of this 
suit, it is not sufficient for the plaintiffs to have proved their 
title of Jenmi and to rely on the defendants’ failure to show 
that the Jenm right lies with them. Plaintiffs cannot even be 
given a decree for recovery of possession of immoveable property 
on the strength of their Jenm title without proof of possession 
within 12 years of suit against the defendants who have 


admittedly been in possession and enjoyment of the properties. 


for more than the statutory period. 


The appeal should therefore in my opinion be dismissed 
but in the circumstances without costs. 


As my learned brother takes a different view, and the ques- 
tions of law upon which we differ are of some importance, the 
case will be referred under the proviso to section 98,, Civil 
Procedure Code, to a, third Judge for a decision upon the 
following points of law :— 


“(ly Whether, having regard to ik terms: of ‘the Aint 
and the fact that Exhibit B has been found not to 
be genuine, the plaintiffs can be permitted to rely on 
secondary evidence of the mortgage referred to in the 
plaiat. | l 


(2). If the answer to the first-question isin the affirmative, 
then whether the documents relied upon by the 
plaintiffs are legally admissible as SEa evidence 
of the said mortgage. 


Tyabji J. :—The appellants’ suit for a redemption was 
dismissed as being barred by limitation. It is argued before us 
that limitation is saved by a series of acknowledgments each 
made by the mortgagors. or their successors-in-title when the 
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right to redeem was subsisting : Atmaram v. Govind 1, 
Venkataratnam v, Kamayya ?,Mohesh Lal v, Busunt Kumaree 8 
Sukhamoni Chowdhrani v. Ishan Chunder Roy 4. 

It has to be considered therefore whether each of these 
alleged acknowledgments was in its terms such as would fall 
within S. 19 of the Limitation Act and whether it was made 
before the expiration of the period prescribed or ‘of the “fresh 
period ” referred to in the section. 

The last of such acknowledgments was that contained in 
Exhibit C, the written statement of a predecessor-in-title of 
the defendants, filed in O. S. No. 412 of 1888 dated 9th Novem- 
ber 1888. The first question that has to be decided therefore 


‘is whether Exhibit C isa sufficient acknowledgment under - 


S. 19 of the Limitation Act. Exhibit C contains a state: 
ment that “while” the predecessors in title of the plaintiffs 
“were holding this property for a long time with the assessment 
in their names,” the predecessors-in-title of the defendants’ 
“took this on kanom (mortgage) for the sum of Rs. 808;” the: 
document goes on to state that an assignment of the mortgage 
was taken by another person and through that the writer of 
Exhibit C obtained posséssion of the property, and was holding 
and enjoying the property. Exhibit C is therefore an acknow- 
ledgment of the existence of a kanom for Rs. 808. The 
acknowledgment under S. 19 of the Limitation Act need 
not specify every legal consequence of thé thing acknowledged ; 
Sukhamoni Chowdhrani v. Ishan Chunder Roy 5. 


Two objections are taken to Exhibit C as an acknowledg- 


" ment-on behalf of the respondents. 


First it is argued that the statements contained in it are 
mere recitals of a liability that once existed, not amounting to 
an acknowledgment of a present liability existing at the date of 
the acknowledgment; Narayana Ayyar y. Venkataramana 
Ayyar 6, But in Exhibit C it is stated that the predecessor-in- 
title of the defendants took the property on kanom, and that the 
same right devolved upon the writer of Exhibit C:through an 
assignee. The reference to the kanom was for the - purpose of 

1. (1887) I. L. R. 11 B. 282, 2. (1887) I, L. R.11 M 218. 
3. (1880) I. L. R. 6 ©. 840. t. (1898)I. L. R.2500. 844, 


6. (1898) I. L. R.25 C. 844, 851 (P. C.) 
6 (1902) I. L. R. 25 M. 220, 231, 282. 
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showing how the lands were then held by the declarant, clearly ` Kaliko 


implying that the kanom was subsisting., The effect of Exhibit’ nn 

C therefore seems to me to be similar to that of the statement: aal ane 

in Uppi Haji v. Mammavan !. These lands were described. A 
Tyabji, J;. 


by a testator in his will as “ demised to me on kanom ” and this- 
description was held to bea sufficient and valid acknowledgment, 
The soundness of that decision has not been doubted in any 
case brought to our notice: it has been followed in Laæckmi, 
Chand v. Allah Dia 2. l 

Next it was argued for the respondent that Exhibit C Bano 
avail as an acknowledgment as it purports to be signed only by; 
one of two co-mortgagees : Narayana Ayyar v. Venkataramana 
Ayyar 3. Exhibit C is no doubt signed by Kunhi Amma alone; 
and it is stated in the course of Exhibit C itself that the property ‘ 
_ had devolved upon Kunhi Amma andsher elder sister Kunhootha- 

It appears however that the elder sister had predeceased the” 
younger, leaving the latter the sole surviving mortgagee. The 
prior death of the elder-sister is not recited in Exhibit C, but the 
defendants themselves claim to derive their title through Kunhi’ 
Amma (the younger sister) alone. Hence there can be no 
objectio. to Exhibit C as'an acknowledgment on the ground of? 
the person making it. 

Assuming that Exhibit C wasa sufficient acknowledgment 
in regard to its contents as well as the persons making it, it is 
argued for the appellants that’ it was made “before the expira-’ 
tion of the period prescribed,” because it was made within 60- 
years of the next preceding ‘acknowledgment, which again! 
was made within 60 years of the date of the ‘mortgage. 

The acknowledgment next preceding Exhibit Œ that is: 
relied upon is contained in Exhibit G, a transfer of the mortgage’. 
rights, in 1847 by the then mortgagee. It is therein stated: 


“As I have paid 4040 fanams (i. e., Rs. 808)...... NAN a .and-- 
have obtained a kanom demise in respect of those lands...../..3° 
I have this day eee from you.: „= -and have relinquished? 


the right to you.” 

It seems to me that Exhibit G is also a sufficient -acknow-' 
ledgment as regards its contents for reasons similar to those 
given with reference to Exhibit C, : 


wa aaa aaa aaa aaa aana ee 
1, (1898) I. L. R. 16 M. 366. 4. (1908) N. W. P. Weekly Notes 226. 
; 8. (1902) I. L. R. 25 M- 920, 234, 
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Kalliani- Hence the question arises whether the Exhibit G was made 
‘ before the expiration of the period prescribed ’—in other words 
adel ire whether the mortgage was of some date more than 60 years 
aga prior to Exhibit G,—. e., prior to 1788? If it is ‘of a later date 
"than 1788, then a fresh period of limitation has to be computed 
from the date’ of Exhibit G, and similarly from the daté of 
Exhibit C, and it would follow that the suit is not barred. If 
on the other hand, the mortgage is not shown to be of a date 
later than 1788 then the right to redeem was barred at the’ 
date of Exhibit G and therefore no fresh period can be counted 

from that date. 


l 


The appellants contend that the mortgage is proved to have 
been of a date after 1808, by the reference contained in Exhi-| 
bit Cto the mortgagors as “holding this property for a long 
time with the assessment in their name;” the statement that 
the mortgagors were so holding, it is argued, shows that they.. 
must have continued to hold it till the period when assessment 
was first payable ; ‘and that assessment was first payable in 1808. 
is shown by the fact that the British Government acyuired the: 
territory in. 1792, and that the first survey was made in 1808. 
The proclamation for the survey is given in Logan’s Malabar 
Manual, Vol. II p. CCLIIL. 

As against ,this contention, it is argued for the respondents . 
that Exhibit C does not prove that the mortgagors had been 
paying assessment’ prior to the mortgage.. For this purpose, it . 
is argued first that the words above cited (and relied upon ‘by 
the appellants) must be read in connection with the later part of 
Exhibit. C, in which | itis stated that “this property is in my 
possession by virtue of the possessory right extending for the. 
last 100 years and more,” This, it is argued, would take the, 
mortgage to some date prior to 1798, when there was no assess-.. 
ment and that it consequently contradicts the earlier statement 
relied upon by the appellants. The latter portion of Exhibit C,, , 
however, when read with what precedes, seems to me to refer to. 
the possession of the mortgagors (from whom title was derived 
by the mortgagees) no less than to the direct possession of the 
mortgagees themselves. It was necessary for the declarant of , 
Exhibit ;C-to show~that-the ‘mortgagor, through whom the 
declarant claimed, had acquired title by adverse possession as 
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against the alleged mortgagor of the opponent of the declarant. 
This also makes it clear that the statement that the predecessors- 
in-title of the declarant were “ holding this property fora long 
time with the assessment in their name” on which the appel- 
lants rely) was not a casual statement but was deliberately made, 
with the intention of showing the title of the mortgagors whose 
mortgagee the declarant claimed to be. 

Next it is questioned whether such a statement, made under 
such circumstances as are above referred to, is evidence of the 
facts stated. The fact whether or not the alleged mortgagors 


of the declarant of Exhibit C paid assessment is a relevant fact, - 


as appears from what has been already said. The statement 


in question “suggests an inference” as to that relevant fact: 
within the meaning of the Indian Evidence Act, S. 17. 


It will, therefore be an admission as defined’ in that section, if 
“it is made (a) by any of the persons, and’ (b) under the circum- 
stances ” mentioned in the Indian Evidence Act. (a) The person 


making the statement was one “ from whom the parties to the 


suit have derived their interest in the subject-matter of the suit 
as required by S. 18 (2) (b) The circumstances under 
which it ought to be made is thatit must be made during the 
continuance of the interest of the person making the statement. 
- The requirement is also satisfied. The statement is therefore 
an admission. Hence it can be proved, under S. 21 against 
the person who made it, or his representatives in interest (though 
it could not have been proved. by or on behalf of the person 
who made it, unless it had come within the three exceptions 
contained in S. 21). It is, therefore, evidence against the 
respondents, who are the representatives in interest of the person 
that made it. 
The issue of fact, whether the mortgagor referred to in 
Exhibit C paid assessment has not been determined by the lower 


Appellate Court and under S. 103 of the + Civil Procedure’ 


Code, I determine it answering it io the affirmative. 


Hence in my opinion the appellant succeeds on the third 
issue: the suit 15 not barred by | limitation. _ eae E 


ee 


‘It is argued for the appellants-that this would entitlė them 
to the decree passed in their favour by the Court of First 


e 
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Instance. Forthe respondents it is argued that the plaintiffs 
cannot succeed as their’ plaint ison the basis of Exhibit B 
which has been held not to be genuine by both the Courts. 
The District Judge says :—“ The Munsiff’s finding was that the 


‘ property belongs in yenm to the plaintiffs, but is not held 


under Exhibit B. I agree with these findings.” He then consi- 
ders the question’ whether the suit is barred. With that 
question I. have already dealt. The mortgage is identified 
inthe plaint as being one dated 9th of August 1837, and also 
as being the mortgage .of which an assignment was granted 
under Exhibit G. The mortgage being a contract or disposi- 
tion of property, the terms of which were reduced to writing, 
the evidence that could be given in proof of its terms would 
consist either of the document itself or secondary evidence of 
its contents in cases in which secondary evidence is’ admissible 


tar 


(Indian Evidence Act, S. -91). When therefore, the. 
plaintiffs came to Court alleging that they would rely on a mort- 
gage identified in the manner above referred to, the defen- 
dants had in my opinion, sufficient intimation that the mortgage 
would be proved in either of the two modes provided in the 
Indian Evidence Act. In fact, the real issue on which the . 
parties went to trial, appears from the pleadings to be that 
which is referred to in the first pact of the 2nd isste—whether 
the property belonged to the plaintiffs. The judgments of both 
the lower Courts proceed on this basis ; the point on which they 
differ being only whether or not the suit was barred by limitation. 


For these reasons, it seems to me that no formal objection 
based on the frame of the suit is open to the defendants, by 
which the plaintiffs can be precluded from adducing secondary 
evidence of the mortgage. 

Owing to the opinion of my learned brother, I must- here 
refer to such cases as Sheik Akbar v. Sheik Khan 1, Prama- 
thanath Sandal v. Dwarkanath Dey 2, Krishnaji v, Rajmal 8, 
Poth, Reddi v. Velayuda Sivan 4, Yarlagadda Veera Ragavayya 
v. Gorantla Ramayya 5. In these decisions, as I understand 
them, it is laid down that if the claim of the plaintiffis based on, 

~. 1. (1881) I. L. R. 7 Cal. 256, 2. (1896) I.'L. R. 28 Cal. 851. 


8. (1899) 1, L. R. 2t Bom. 860. 4. (1886) I. L. R. 10 Mad. 94. 
pa aa 5 (1905) I. L- R, 29 Mad. 111. 7 “ae 
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an. agreement which the law requires to'be - reduced’ to writing, 
and to be stamped but which is invalid on account of want of 
writing or of stamp, then the contract itself being ‘incapable of 
‘proof, the plaintiff must.fail. But on the other hand, if wiping 
out of consideration the contract—which- is incapable of proof 
and must therefore be. taken to be non-existent, —the plaintiff 
can show that he has other_rights on which he may base his 
claim, then he may succeed, if and to the extent that he would 
have succeeded had there.been no contract. If the plaintiff is 
unable to establish the. existence of those other rights “also, 


then it need hardly be said that he must fail.in any case. He 


may fail on this second head because no such other rights exist 
-apart from the abortive agreement—abortive in the eye of the 


law because incapable of proof. He máy also fail because those | 
other rights may be of sucha nature that a registered docu- ' 


ment is the only means permitted by the law for the creation of 
those other rights—adnd no such registered document having 


been made, those alleged other rights never came into existence.’ 


The two alternative kinds of claims are-stated succinctly and 
clearly in several cases, notably i in the case Jast cited. 


In the case before us, however, no such alternative claim 
on the basis of rights apart from the contract is set up. The 
plaintiffs do not say :—We do not rely upon one contract but on 
rights apart from the contract. They do not say: “We must 
succeed even on the basis that there never was any contractual 
relationship. ‘The claim that the plaintiffs put forward’ rests on 
the agreement alone—the consensus adidem. That consensus, 
the plaintiffs say, .was expressed in a contract reduced to the 
form of a stamped, and otherwise valid; document, as required 
by law. On the other hand, the defence has not been that the 
agreement is ineffectual to create any rights, by reason of its not 
being expressed in a stamped document or for want of-some 
essential required by law. The defence has been: that the persons 
entitled to the jenm right are not the plaintiffs, and.that even if 
the plaintiffs are so entitled their suit is barred by limitation. It 
is true that the defendants did take. up the argument before us 
that the plaintiffs had not proved their case. This the defendants 
were entitled to do, for the plaintiffs cannot succeed unless they 
show that they have proved all that constitutes their cause of 
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action. The plaintiffs’ answer to such objection is that they 
are able to prove that the document was valid, and duly executed 
and that they have prima facie evidence (viz the admission in 
Exhibit C) which is sufficient at least to shift the burden on the 
party attacking the validity of the transaction on the ground that 
the document evidencing it failed in some essential particular 
required by law. The plaintiffs contend that in view of the 
real issues on which the case was tried they cannot at this stage 
be required to give more than prima facie proof of this part of 
their cause of action. As I have already said, the objection on 
the part of the defendants in the lower courts was not that the 
document was unstamped:and thus invalid. I therefore accede 
to this contention on the part of the plaintiffs. 


The conclusion at which I arrive is that if satisfactory 
prima facie evidence is given of the existence of the mortgage 
and its terms, it will be enough for the plaintiffs to succeed, 
although it is only secondary evidence and does not in direct 
and express terms prove that the document had been stamped. 

Though. the District Judge held that the property belonged 
in jenm to the plaintiffs yet he held (erroneously in my opinion) 
that the suit was barred. He did not consider whether the 
plaintiffs had proved that the defendants held it as mortgagees 
of the plaintiffs, and if so on what terms. I must therefore deal 
with this question. | 


An argument was addressed to us that evidence other than 
that of the document itself which the plaintiffs were “permitted 
to give, need not consist of secondary evidence of the document. 
For this purpose, it was contended that what had to be proved - 
was the mortgage transaction, and not the document evidencing 
it and hence that any evidence that would be relevant for the 
purpose of proving that transaction would be available to the 
plaintiffs. I am unable to accept this argument. It is true that 
what has to be proved is the transaction. It is provided how- 
ever by S. 91 of the Indian Evidence Act that when the 
transaction to be proved consists of a contract or grant or other 
disposition of property the terms of which have been reduced, to 
the form of a document, no evidence can be given of its terms, 
except either the document itself or secondary evidence of its 
contents. Exemption is sought in the present case from this 


td 
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rule, on the ground that what the appellants desire to prove is 


not the terms of the mortgage, but the fact that there was a 
mortgage. But it is only by proving what the terms of the 
particular contract, or grant or' disposition of property were, that 
it can be discovered whether the transaction consisted of a 
mortgage. Hence the operation of the rule cannot be varied in 
the way sought by the appellants: ` They cannot succeed unless 
they prove the terms of the mortgage transaction, either by 
proving the document itself, or by secondary evidence of the 
contents of the document (Ss, 64 and 92 of the Indian Evidence 
Act). 


Proof by secondary evidence of the document is admissible 
only in cases mentioned in the Indian Evidence Act. S. 63 
purports to define what secondary evidence means and in- 
cludes: section 65 refers to cases in which secondary evidence 
may be given. It would seem however that the five clauses of 
S. 63 referring to secondary evidence are not exhaustive: 
for though S. 65 expressly purports to enumerate the cases 
in which secondary evidence may be given, the evidence which 
is rendered admissible in cases (b) and (g) would not apparently 
fall under any of the 5 clauses of S. 63, referring to what 
secondary evidence means and includes. However that may 
be, we have it clearly laid down that “when the existence, con- 
dition or contents of the original have been proved to be 
admitted in writing by the person against whom it is proved or 
by his representative in 'title...... the written admission is 
admissible” section 65 (b). This express rule laying down a 
means by which the contents of such documents may be proved, 
would be inconsistent with the more general provisions of 
S. 91 (which lays down that the terms of such documents 
can be proved only by proof of the document itself or secondary 
evidence of its contents) unless “a written admission ” can be 
considered to be secondary evidence of the contents of such 
documents (within the meaning of that expression as used 
in S. 91) notwithstanding that S. 63 does not refer to “a 
written admission ” but only to copies or counterparts and 
oral accounts. That sucha written admission as is referred to 


in S. 65 (6) was intended to be considered as secondary | 


evidence within the meaning of ‘that term in section 91 
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is indicated by the fact (already adverted- to) that section 


65 purports to refer to ‘cases where secondary evidence may 
be given, and thus by implication a written admission is in 
section 65 described as secondary evidence. On principle it. is 
difficult to conceive that while oral admissions of the contents 
of a document may come within the definition of secondary. 
evidence, and thus take the place of primary evidence, written 
admissions should be incapable of so o taking the place of primary 
evidence. 


If Exhibit C is such a written admission as is referred to in 
S. 65 (b), then it is secondary evidence within the terms of S. 
91.. Ihave already referred in detail to the reasons why Exhibit 
C falls in my opinion within Ss. 17, 18 and 21 of the Indian 
Evidence Act relating to the definition and proof of admissions. 


Ss. 22, 63 (5) and 65 (6) seem to indicate that the legisla- 


ture has applied somewhat different rules to admissions as to the 
contents of a document when they are in writing from the rules 


‘applicable-to such admissions when- they are oral. 


O Three classes of evidence must be distinguished. ` 


First. oral admissions are relevant under S, 22 when 
secondary evidence is admissible or the genuineness ofa docu- 
ment produced. in court is-in- question. Such admissions- must 
fall within the rules laid down in Ss. 17, 18 and 21 which 
require, amongst other things, that the admission should have 
been made by the person against whom it is sought to be proved. - 
Secondly, written admissions are relévant under ‘section 65 (b). 
The definition contained in S. 65 (b) seems to be self-contained: ’ 
and independent of the provisions of Ss. 17, 18, and 21; though 
the said definition is less elaborate, it does not seem to conflict 
with the provisions referred to, in any material point. 


“It is objected that in this view written admissions become 
evidence without preliminary proof of the fact that the document 


‘itself cannot be produced, or even that the person relying on the 


written admission is not himself in possession of the document.. 
But the answer to this objection seems to me to be plain. If it 
is shown that the person relying on the written admission with- 
holds the document itself or otherwise takes no steps to have the 
original produced, then S. 106 and illustration (g) to S. 114 
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would come into operation and the effect of the written admission 
would in many cases be nullified. Compare Goss v. Quinton 1. 

Thirdly, oral accounts of the contents of a document given 
by some person who has himself seen it are secondary evidence 
under S. 63 (5). Here the requirements are different from 
those necessary in the first two classes : the guarantee for reliabi- 
lity of the accounts is not that it is given by some person. against 
whom it is sought to be proved, but that the person has himself 
seen the document, and that his account will be subject to oath 
and cross-examination (3, 60) or to something considered by 
the Act as equivalent to them (e. g. under S. 32). 

Hence Exhibit C isevidence of the mortgage relied upon by 
the plaintiffs if it falls within the class of admissions secondly 
mentioned above ;. but not otherwise: It seems to me that 
Exhibit C does fall within that class ; for by medns of Exhibit C 
the contents of the original mortgage are proved to be admitted 
in writing ; the persan by whom the admission is made is the 
representative in interest of the defendants, and the persons 
against whom it is sought to be proved are the defendants. 

For these reasons, in my opinion, the plaintiffs suit is not 
barred by limitation, and a decree should have been given to 
them in the terms of the original decree given to them by the 
District Munsif on 25th September 1910 with a slight modifica- 
tion as against those defendants who are bound by the admis- 
sions of the contents of the mortgage-deede The plaintiffs came 
to court asking that they should ‘be permitted to redeem the 
properties on payment of Rs. 820. They cannot therefore have 
a decree for redemption on payment of Rs. 808 as given to them 
by the District Munsit. The decree of the District Munsif should 
in my opinion, be therefore modified by altering Rs. 808 men- 
tioned therein to Rs. 820 and the appellants should have their 
costs in the Lower Appellate Court and in this Court, but the. 
order for costs made by the Munsif should stand. 

As my learned brother.takes a different view on the questions 
stated in his judgment, I agree that those questions should be 
referred to a 3rd Judge under S. 98 of the Civil Procedure Code, 

[This case came on for hearing on Thursday, the 17th day 
of September 1914, under.S. 98 of the Code of Civil Procedure 
before the Honourable Mr. Justice Sadasiva Aiyar]. 

3. (1842) 3 Mann and-Gr. 825. 841 per Tindal, O. J. 
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J. L. Rosario for the Appellants. 

M. O. Parthasarathi Atyangar and V. Ryru Nambiar for 
Respondents. 

The Court delivered the following 

Judgment:—The two questions which have been referred tp 
me by my learned brothers, Spencer and ayan ]J. have been 
formulated by them as follows:— | 

(1) Whether, baving regard to the terms of the plaint and 
the fact that Exhibit B has been found not to be genuine, the 
plaintiffs can be permitted to rely on secondary evidence of the 
mortgage referred to in the plaint. 

(2) Ifthe answer to the first question is in the affirmative, 
then whether the documents relied upon by the plaintiffs are 
legally admissible as secondary evidence of the said mortgage. 

It is necessary to mention a few of the material facts in 
order to state intelligibly my answer to these questions. As I 
understand the second paragraph of the plaint, the plaintiffs sued 
for redemption of a mortgage for Rs. 820 made in 1850. They, 
no doubt, also refer to a prior mortgage of 1837 for Rs. 808 in 
that paragraph, but they expressly add that 60 fanams (or Rs. 12) 
more was paid in 1850 and a new document for the total sum of 
Rs. 820 was obtained in that year. The suit, as I said before, 
was for redeeming this new mortgage for the larger sum which 
superseded the old mortgage of 1837 and the valuation of the suit 
is given in the plaint as Rs. 820, the amount of the new mort- 
gage. In the list of documents attached to the plaint, the counter- 
part of the alleged mortgage of 9th August 1837 for Rs.808 and the 
counterpart of the alleged mortgage of 18th January 1850, for 
Rs. 820 are both entered. I am satisfied from the plaint that the 
older document of 9th August 1837 was filed merely as evidence 
to support the document on which the suit was brought, namely, 
the document of January 1850. The defendants in their written 
statement denied both the first document of 1837 and the second 
document of 1850. The District Munsif found the seconddocument 
of 1850 on which the suit was brought to be false while he thought 
that the first document of 1837, though very suspicious, “might. 
be genuine” and gave a decree for redemption on payment of 
Rs, 808, thesum mentioned in the first document, though the 
plaintiffs in the prayer portion of their plaint were prepared to pay 
Rs. 820 for redemption as their suit was to redeem the second 
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mortgage for Rs. 820 and not the first mortgage for Rs. 808 which 
the plaintiffs treated as superseded by the later document for 
Rs. 820. The lower appellate Court found both the counterpart 
documents of 1837 and 1850 produced. by the plaintiff to be not 
genuine and dismissed the suit. I take it that my learned brothers, 
they differ in a question of law, accept the finding of the District 
Judge that both the documents, Exhibits A and B, are false. I 
do not intend to deal in detail with the reasons given by my 
learned brothérs for their differing opinions, as I am of opinion 
that thereis a former decision of a Division Bench of.this Court 
on this point which is binding upon me. I shall therefore, before 
referring to that decision, content myselt with a few brief ob- 
servations. The counterpart, Exhibit A, must be treated as put 
forward by the plaintiffs not as secondary evidence ofthe mort- 
gage of 1837 but as primary evidence. Thesecond paragraph of 
the explanation 1 toS. 62 of the Evidence Act says: ‘‘ Where 
a document is executed in counterpart, each counterpart being 
executed by one or some of ‘the: parties only, each counterpart is 
primary evidence as against the parties executing it.” When 
that primary evidence is found to be a forgery, I do not think 
any question of secondary evidence comes in. Even if it does, 
secondary evidence can, no doubt, be admitted where the original 
has been destroyed or lost. (See S. 65, Clause (e). The 
plaintiffs case is that the original has not been destroyed or lost 
“but that the original is the document, Exhibit A, produced by 
him. If Exhibit A is not that original document as has been 
found by the lower Appellate Court, then the plaintiffs must still 
have the original with them, as they do not allege that it has 
been destroyed or lost and hence- they cannot Zive secondary 
evidence of the original. If it, however, be taken that they wish 
to give secondary evidence of the counterpart in the possession 
of the defendants and if we assume that they are entitled to give 
secondary evidence of that counterpart, then they ought to give 
notice to the other side to produce that counterpart (see S. 65 
Clause (a) Evidence Act concluding portion) unless from the 
nature of the case the defendants must know that they will be 
required’ to produce it. (S. 66, Clause (2)). I am not 
satisfied that when the plaintiffs put forward a forged docu- 
ment as primary evidence, the defendants must know that they 
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‘would be required to produce the ee of the genuine 


document, 

“The question whether thé plaintiffs should or should not be 
allow to amend their plaint by ‘suing in the alternative to redeem 
a mortgage for Rs. 808 of some date between 1808 and 1847 
(which is all, I believe, that could be proved from Exhibit C and 
G taking them as secondary evidence) has not been referred to 
me and I need not say anything about it. I might, however, 
refer to a case reported in Karam Chand v. Sultan 1, which 
decides that “when a plaintiff sues to redeem a certain mortgage, 
that particular mortgage is his cause of action, and to shift the 
attack to a later mortgage is to aaa the suit into one based on 
a different cause of action.” Where the cause of action is 
changed, I think there must be an amendment before the plain- 
tiff could be given relief on that cause of action. However 
liberally, the plaint in this case might be construed, I do not 
think it could be treated as it stands as praying for relief ona 
mortgage document of uncertain date between 1808 and-1843 for 
a sum of Rs. 808. Their Lordships of the Privy Council say in 
Mohumud Zahoor Ali Khan v. Mussumat Thakooranee Rutta 
Koer 2, “ though this Committee is always disposed to give a 
liberal construction to pleadings in the Indian Courts, so as to 
allow -every question ‘fairly arising on the case made by the 
pleadings to be raised and discussed in the suit, yet this liberality 
of construction must have some limit.” 

In Krishna Pillai v. Rangasami Pillai 8, the plaintiff sued 
for redemption of a kanom mortgage of a particular date in 1859. 
That kanom was not proved by him (asin this case). The 
plaintiff relied, however, in the lower Appellate Court upon 
certain admissions contained in certain documents as proving an 
earlier mortgage of some uncertain date after 1823. The lower 
Appellate Court gave a decree for the redemption of this earlier 
mortgage of uncertain date relying on these admissions. The 
learned Judges (Best and Subramania Aiyar, JJ.) held following 
Govindrai Deshmukh v. Ragho Deshmukh 4, that a plaintiff 
failing to establish the mortgage on which the suit was’ based 
should not be allowed to fall back upon some other mortgage as . 





1. (1919) 18 I.O. 650 s.c. 72 P.W.R.'1912. 2. (1867) 11 M. I. A. P. 478 and 474. 


3. (1895) I. L. R. 18 M. 462. “4, (1834) I. D. R. 8. B. 543. 
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to which admissions might have been made by the uetendente in 
other proceedings. 

As I said before, I think this decision is binding upon me 
and I hold that the plaintiffs, having failed to prove the mort- 
gage-of 1850 for Rs. 820 on which the suit was based, could not 
be allowed to succeed on some earlier mortgage which might be 
established by admissions made by the defendants in other pro- 
ceedings unless’ the plaint is amended. My answer to the first 
question therefore is that the plaintiffs cannot rely, without an 
amendment of the plaint, on any other mortgage than the mort- 
gage of 18th January 1850 on which the suit was brought and 
as that document (Exhibit B) has been found to be not genuine, 
they cannot give either primary or secondary evidence of the 
earlier mortgage referred to in the plaint for obtaining relief on 
the basis of that earlier mortgage. 

It becomes unnecessary to answer the second question 
referred to me, as an answer to that question is required only if 
the answer to the first question is in the affirmative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Sir John Edward Power Wallis, Kt. Chief Justice, 
and Mr. Justice Seshagiri Alyar. 
A. C. Chidambara Mudaliar ... Appellant in both (Plaintif 
in O.S. No. 45 of 1908 and 
v. O. S. No. 31 of 1909). 
N..Krishnaswami Pillai and Respondents Defendants. 


others 
Probate and Administrtaion Act, S..82—One of the executors taking out proz 


bate—Others precluded from acting—Subsequent grant of probtte—LEffect of— - 


Operation to be confined to cases where probate compulsory—Compromise of claim 
of executor by co-execttor—Sanction by court—LEffect of—Accounts against trustee 
—Barred claims—Limitation, Art. 120—No charge on property not in possession— 
Right of retainer—Objection in partial bar—If can be urged in appeal when :mo 
appeal from decrec. 

Per Chief Justice (Seshagiri Aiyar J. conira.) Having regard to 8. 82 of the 
Probate and Administration Act, where one of the executors takes out probate the 
others are precluded from dealing in any manner with the estate and the subse- 
quent grant of probate cannot validate acts done by them in disobedience of express 
provisions of the section. 

Quaere: ifan executor can samprontise the claim of his co-executor . against the 
estate, 

Per Seshagiri Aiyar J: The operation of 8. 82 should be Gan Ane to cases 
where the taking out of probate is compulsory. 

An executor, cannot compromise the claim of his co- executor against the estate. 


*A. S. Nos. 106 and 107 of 1911, Tth Decr. 1914, 


37 





Chidambara 
Mudaliar 
v. 
Krishna- 
swami Pillai, 


4 


‘986 ‘THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


+ 
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Ghidambara * Per. Curiam Where on a petition for the grant of probate to an additional execu - 

Mudaliar tor, the court accepted a compromise between him and the other executor by which 

” Reishna- the latter agreed to renounce hia executorship:on the former executing in his favour 

swami Pillai: a mortgage for his alleged daes from the estate though the commissioner to whom 
Thé Chief his accounts had been referred had reported against his claims. 

Justice. Held : that the compromise could not be regarded as a bona fide one and the 


mere fact that the court without the facts being properly brought. to its notice, 
sanctioned the compromise, cannot give it a higher validity than it possessed. 


_ Where a trustee is removed and an account ordered against him his alaims 
against the estate though barred may be gone into and a decree may be given to 
him if the accounts should turn out to be in his favour. 


An executor has a right of retainer but no charge on properties not in his pos- 


session for sums due to him from the estate and his claim in respect of them is 
governed by art. 120 of the Limitation Act. 

‘Per Seshagiri Aiyar J: When a decree is given for a portion .of the amount 
claimed and an appeal is filed claiming more, it is not open to the respondent who 


has not appealed to urge any objection which would equally avail with respect to 
the portion not appealed against. 


Kandasami Chetty v. Annamalai Chetty (1) followed. 
Appeals from the decrees of the Court of the Subordinate 
Judge of Trichinopoly in O. S. Nos. 49 of 1908 and 31 of 1909 
respectively. 
C. V. Ananta Brishna a for Appellant. 

S. Srinivasa Iyengar with V. C. Seshachariar for Respondent 

The Court delivered the following 
Judgments: The Chief Justice — These are appeals from a 
judgment in two suits which were tried together. One was a suit 
by, Chidambara Mudaliar, one of the executcrs of the deceased 
Naga Pillai, on a mortgage for Rs. 6500—executed by the Ist de- 
. fendant, another of the executors in favour of four persons, who it 
“ is alleged transferred it to the plaintiff. The mortgage, as found 
es e by the Subordinate Judge was really executed by the Ist defend- 
ee ant, .as executor of the deceased under his will, Exhibit OO, 
benami for the plaintiff in the following circumstances. The 
plaintiff, though it was unnecessary for him to do so, thought 
proper to obtain probate. of the will Exhibit EE, from the 
-District Court of Trichinopoly and for some time administered 
the estate under the grant. In January 1901 the lst defendant, 
the son of the deceased, who had come of age, presented a 
petition C. M. P. No. 83 of 1901 for the issue of probate to 
‘him along with the plaintiff and alleged therein that the plain- 
tiff had fajled to file in court within one year the accounts 


1. (1904) I. L. R. 28 M. 67, 
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required of him as executor under the Probate and Administra- 
tion Act V of 1881. The plaintiff then filed certain accounts 


which were referred toa commissioner by an order made. on. 


the above petition under what provisions of law does not appear, 
as the Accounts required by the Probate and Administration 
Actare filed merely for the information of all concerned and to 


enable them to take proceedings against the executor if ‘the 


occasion calls for it. On the 8th July 1901 the Commissioner 
presented a report Exhibit XI in which he stated that the 
plaintiff had not kept proper accounts, that his management had 
been fraudulent, and that he was unfit to continue as executor. 
On the 11th February 1902, the Ist defendant and the plaintiff 
as petitioner and counter petitioner C.M.P. No: 83 of 1903 already 
mentioned, presented a petition of compromise, Exhibit XIII, 
stating thatit had been agreed that the 1st defendant should accept 


the plaintiffs’ accounts showing Rs. 6686 as duetohim from the ` 
estate, and should execute a mortgage of the estate for that ` 


amount in the plaintiffs favour and that the plaintiff should 
. renounce the executorship and hand over: certain articles. 
The mortgage Exhibit LL, which is that now sued on, ‘was 
executed by the Ist defendant on 14th April 1902 and on 22nd 
April 1902 the parties presented a further petition, - Exhibit PP, 
stating that the mortgage had been executed and that the 
plaintiff was willing to renounce the executorship and to comply 


with the other terms mentioned in the petition, and praying the - 


Court to pass orders in accordance with the compromise. On 


this the court passed the following order “ Accepted and ordered ° 


in terms of the petition.” 


: | 
The Subordinate Judge has held, in my opinion tightly, 
that this mortgage is not binding on the estate. -One objection 
taken is that it was executed after the grant of probate to the 
plaintiff and before the grant to the Ist defendant. Now S. 
82 of the Act provides that after a grant of probate no other 


than the person to whom the same shall have been granted shall 


have power to act as representative of the deceased until the 
probate is recalled or revoked; and it is contended that, though 
it was obligatory on the executors of the will to have taken out 
probate yet one of them having done so the terms of the section 
expressly prohibit the other executor to whom probate had not 
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been granted from acting as the representative of the deceased: 
and that the fact of probate having been subsequently granted 
to such executor is not sufficient by virtue of S. 1 to validate 
acts done by him in express disobedience to S. 82, The Act 
does not say that this section is only to apply to cases governed by 
the Hindu Wills ActKKI of 1870, but (S. 2) that Chapters II to 
XIII which include thjs section are to apply to every Hindu, and I 
do not think it is open to us to refuse to apply the provisions of the 
section on grounds of realor supposed inconvenience. On the other © 
hand it may besaid that the balanceofconvenience isin favourof the 
section being applicable. There is however a more serious 
objection to the mortgage. In face of the. commissioner's report; 
Exhibit XI, which must have been known to the 1st defendant, 
as it was obtained at his instance, the compromise by which the 
plaintiffs claim against the estate for Rs. 6,686 cannot be said to 
have been entered into bona fide in the interests of the estate 


‘and would appear to have been entered into by Ist defendant 


mainly with the object of:getting the plaintiff to withdraw in his 
favour from the office of executor, it appears not to be free from . 
doubt whether an executor can enter into a compromise with ‘his 
co-executor at all. See Cook v. Collingridge 1 and De Cardova 
v. De Cardova 4, and the strong language of the Court of 
Appeal; in In Re Fish 3, as to such settlements between trustees. 
Assuming however that a co-executor has such a power as held 
by Kekewich, J. in Re Houghton 4 it is essential that the compro- 
mise should be a bona fide one, and I do not think that the: 
compromise above referred to can be considered to bea bona fide 
one orin any way binding upon the estate. As regards the 
order made by the District Judge accepting the compromise, it 
does not appear that the true facts were then brought to his 
notice or how ona petition for the grant of probate to an additional 
executor, he had jurisdiction to sanction a compromise between 
two executors ‘imposing a heavy burden on the estate. It was 
then contended that the plaintiff was entitled to a charge on the 
estate for the sums found due to him in the account taken in 
the suit.” An Executor however has only a right of retainer and 
no charge on properties not in his possession which at one time 





4. (1998) 87 Eng. Rep. 979 s.o. 23 R. R. 155 2% (1879) L.R. 4A. C. 692 
8. (1898) 2 Ch. 418 4.. (1904) 1 Ch. 622. 
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formed part of the estate, Pearey Mohun Mukerjee v. Narendra 
Nath Mukerjee 1, This case is also authority for the position that 
such aclaim by a plaintiff is governed by Art. 120 and. ts 
therefore barred. I think that the Subordinate Judge should 
have -dismissed the plaintiffs suit on the mortgage and that it 
must now be dismissed and his appeal: must be dismissed 


with costs throughout. The amount allowed in that suit will be ° 


allowed in the account taken in the other suit and included in 
that decree. 


The connected suit was instituted under S. 92 of the Civil 
Procedure Code with the requisite permission for the removal of 
the defendant, the plaintiffin the other suit, from the position 
of trustee of the charities created by the will, and also prayed for 
an account against him which was ordered. The account was 
taken in the connected suit which was tried with this suit, with 
the result that a sum of over Rs. 300 was found due to the 
defendant, and a decree for that amount was given him in the 
connected suit. There is no appeal against that decree, but the 
appellant contends that a large sum ought to have been found due 
to him and it is urged in reply that, as his claim against the trust 
is barred by limitation, no decree can be given to him in the suit 
under S. 92 of the Code of Civil Procedure for the amount found 
due to him on taking the account. We are unable to agree with 
this contention. Though the appellant’s right to sue is barred, 
his claim is otherwise unaffected, and it would not be right to 
remove him from the office of trustee without providing for 
payment to him in the account which has been taken as between 
him and the trust at the instance of the plaintiffs, more especially 
asin the connected suit we have held that the mortgage by 
which he sought to secure his claim against the estate is not 
binding on it. There is moreover no reason why a decree for 
the amount found due should not begiven against the estate. 
As regards the particular items I agree with the judgment about 
to be delivered. No order as to costs. The memorandum of 
objections is dismissed with costs. l | 

Seshagiri Aiyar, J: One Naga Pillai made-a will on the 
4th January 1897 and died two days after. The plaintiff in this 
case was appointed one of the executors.. The will provided that 
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the 1st defendant who was then a minor should be co-executor 
after coming of age with the plaintiff. The testator after 
providing for certain legacies directed the founding of a feeding 
house. Immediately after his death the genuineness of the will 
was questioned. The plaintiff applied for probate in the District 
Court of Trichinopoly. It .was opposed, but he succeeded in 


‘obtaining an order for its grantin July 1897. There was an 


appeal against the order to the High Court. The probate was 
actually granted to him only in November 1899, 


The Ist defendant attained majority in 1897 and in January 
1901, he applied for the issue of a joint probate to himself and 
the plaintiff in supersession of the one granted to the plaintiff 
(ZZ). One of the grounds for recalling the original grant is con- 
tained in paragraph 8 of the petition which alleged that the 


_ plaintiff had not rendered any account of his administration. 


This petition was opposed by the plaintiff (AAA). The District . 
Judge directed the plaintiff to furnish a detailed account of the 
estate. On this being done, the Ist defendant was permitted to 
state his objections. A Commissioner was afterwards appointed 


. to examine the accounts. His report is Exhibit XI, dated the 8th 


July 1801. This was not favourable to the plaintiff: while. its 
consideration was pending before the District Judge, the plain- 
tiffand the lst defendant filed a Razinamah (Exhibit PP) in 
Court. This was accepted by the District Judge on the 22nd 
April 1902. It was agreed to in this compromise that certain 
articles in the possession of the plaintiff should be handed over 
to the 1st defendant ; that the plaintiff should renounce his rights 
to the joint executorship with the lst defendant, and that in . 
consideration of these terms and of the allegation. that the 


' plaintiff had spent monies on behalf of the estate, a mortgage 


on the trust property should be executed by. the lst defendant 
in favaur of certain nominees of the plaintiff for the sum of Rs. 
6686, The deed of mortgage was actually executed on the 14th. 
April 1902, eight days prior to the acceptance of the compromise 
by the Court. (See Exhibit LL). | 


Plaintiff now sues on this mortgage to recover from the Ist 
defendant personally and on the liability of the mortgaged trust 
properties the amount due to him. The other defendants are the 
widow, the ‘daughters’ sons, and the alienees- of some of the 
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mortgaged properties. The 1st defendant impeaches the mortgage 
on various grounds, the principale question for decision in this 
appeal is whether the mortgage is binding on the trust. 

“Mr. S. Srinivasa Aiyangar argued that an executor is not 
competent to compromise the claim of his co-executor and that 
the mortgage is invalid upon that ground. Mr. Ananthakrishna 
Aiyar relied upon the decision of Kekewich, J in Re Houghton 1, 
and argued that a bona fide composition of the claim of a co- 
executor stands on the same footing as thatofa stranger, This 
case has neither been followed, nor cited with approval in any of 
the subsequent cases. The learned Judge bases his conclusion 
upon the decision of the Court of appealin In re New, in re Lea- 
vers and in Re Morley 2. I have read that case carefully and I do 
not find any support for the proposition laid down by Kekewich 
J. in that case. There the point argued related to the jurisdiction 
of the Court of Chancery to sanction transactions entéred into 
by trustees which were beyond the powers conferred by the deed 
of trust but which were for the obvious advantage of the cestui 


“gut trust. 
Lord Justice Romer, says at page 545, “ Of course the j juris- 


diction is one to be exercised with great caution, and the Court 
will take care not to strain its powers. It is impossible, and no 
attempt ought to be made, to state or define all the circumstances 
under which or the extent to which, the Court will exercise the 
jurisdiction ; but it needs scarcely be said that the court will not 
be justified in sanctioning every act desired by trustees and bene- 
ficiarles because it may appear beneficial to the estate ; and 
certainly the Court will not be disposed to sanction transactions 
of a speculative or risky character. But each case brought before 
the Court must be considered and dealt with according to its 
special circumstances”. I do not think this statement of the law 
supports the view of the learned Judge. On the other hand, the 


observations of Sir Barnes Peacock in De Cordova v. De. 


Cordova 3, are distinctly against his view. Moreover the decision 
of«Kekewich J. was under S. 21 of the Trustees Act (56 and 
57) Vict. C. 53 of 1893, and the pronouncement regarding 
common law rights is only an obiter dictum. There is nothing 
in S. 92 of the Probate and SESA non, Act V of 1881 to 
sede re ar 


1, (1904) I Oh. 622. 2. (1901) 2 Oh. 584, 
3. EN 1A. 0. 692. 
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enable an executor to compromise the claim of the co-executor. 
Chapter VI dealing with the powers of an executor is silent on 
the question, I have therefore come to the conclusion that it is 
now competent under the act to one executor to compound the 
claim of his co-executor. Further in this case, the compromise 
cannot be said to have been,entered into bona fide. I have. refer- 
red to .the circumstances which existed at the time of the 
razinamah, and they show that the 1st defendant was anxious to 
secure powers to himself, and that the plaintiff wanted to get 


-money. Neither of them seems to have had the interest of the 


trust in their minds. Consequently, if an application were 
made toa,court to sanction the arrangement, it would have 
been rejected. The acceptance by the District Judge of 
the compromise should not be construed as giving his sanction 
for it. 


Mr. Srinivasa Alyangar also argued that as Probate was 
taken. out by the plaintiff, the 1st defendant had no status as. 
executor until he was recognised as such by the order of the 
Court on the 22nd April 1902, and that the mortgage of the 
14th April was ultra vires of his powers. Under S.4 of the 
Probate Act the property of the testator vests in the executors, 
It was pointed out in re Pawley and London Provincial Bank 1, 
that the estate of the deceased vests in all the executors and not 
only in those who have proved the will or actedin the adminis- 
tration of the estate. Further it is settled law that it is not 
incumbent on a Hindu executor to obtain probate before 
acting although, there is nothing to prevent him from taking out 
probate. Under these circumstances I cannot agree that S. 82 
of the Act is a bar to the Ist defendant acting as representative 
of the deceased, because the plaintiff had alone obtained probate 
of the will. S. 82 which empowers only persons who have 
proved the will or taken out administration to act on behalf of 
all the executors should be confined to cases where probate is 
compulsory before dealing with thé property. The result of 
acceding to the contention of Mr. Srinivasa Aiyangar will be 
this—whereas if no probate had been taken, every Hindu 
executor can deal with the property of the deceased ; the fact that 
one of them obtains a probate will compel the executor that has 


— ~ —+* 








4 (1901) 1 Ch, 58, 
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“not joined in the original application to apply himself to the 
Court, if he wants to‘exercise the powers vested in him, I do 
not think the language of Ss. 82 and 92 of the Probate and 
Administration Act compels us to give our sanction to. such an 
anamolous position. 


On the view that I have taken that the mortgage deed was 
not executed bona fide and for the benefit of the estate and that 
‘it is not competent to one executor to compromise the claims of 
his co-executor, this appeal fails and the suit on the mortgage 
should be dismissed with costs throughout. 


‘ APPEAL No. 107 OF 1911. 


This appeal is. connected. with appeal No. 106 of 1911. 
In the present case two plaintiffs representing the public 
sued under S. 92 of the Code of Civil Procedure for the 
removal of. the two executor trustees appointed under 
‘the will of Naga Pillai, for an account of the estate and 
for settling a scheme. The Subordinate Judge settled a 
scheme for the management and directed the new trustees 
to discharge the debts payable to tht plaintiff (appellant in the 
connected appeal). There is no contest now regarding the scheme. 
But the lst defendant (plaintiff in the connected suit) has 
appealed claiming larger sums of money than ‘has been decreed 
to him. The plaintiffs have preferred no appeal against the 
direction to pay the appellant. Before deciding the amount due 
to the appellant, we have to deal with the objection raised by 
Mr. Srinivasa Aiyangar that, as the claim of the appellant was 
barred, he is not entitled to any relief in the suit. By 
Exhibit QQ, dated the 22nd of April 1902, the lst defendant 
ceased to be an executor to the estate of Naga Pillai. It was 
competent to the Court to revoke the probate granted to him 
under S. 50 of the Probate Act for failure to exhibit an inven- 
tory. This was done; but the order says nothing about the 
right of trusteeship although for good cause shown, a trustee 
can be removed from his office, it does not appear that the mind 
. of the District. Judge was directed towards this question. 
Certainly it was not competent to the co-trustee to purchase 
the appellant: out. l 

This appellant was a creditor of the estate da -he also 
spent his own monies on behalf of the estate. It must be taken 
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that these claims were barred by limitation at the date of the 
present suit. Mr. Ananthakrishna Aiyar’s contention is that the 
appellant has a charge upon the property and has twelve years 
to enforce that charge under Art. 132 of the Limitation Act. 
This is negatived by the decision cited by hin Peary Mohun 
Mukerjee v. Narendranath Mukerjee 1. It was pointed out in 
that case that an executor creditor should bring ais suit within 
6 years of the accrual. of the cause of action, u.ider article 120 
of the Limitation Act. There are numerous Indian’ and 
English authorities enunciating the same view. No doubt, if 
he had the estate in his possession, he might claim a right of 
retainer and might ‘claim a lien upon it. This has been laid 


(‘down in Trevor v, Hutchins 4, In re Rhoades 8, and Pulman v. 


Meadows £; but the appellant had no property of the trust in 
his possession at the time of the suit. Consequently if he filed 
a suit for the amounts due to him, he would have been barred 
by limitation. Does the fact that an account is claimed against 
him to get a decree for monies actually due? Mr. Srinivasa 
Alyangar contended that is in the nature of a cross claim by the 
appellant and that he is not entitled to a decree. The question 
is notycovered by any authority. It is true that the remedy to 
recover the money is barred by limitation. As was pointed 
out by Mr. Justice Pontifex in Nursing Doyal v. Hurryhue - 
Saha 5, “if the creditor had alien on the goods of his debtor 
on a general account he would be entitled to hold the goods for 
a debt, the recovery of which was barred by the Limitation 
Act.” I -think this principle extends to all cases where there 
is liability to account whether there is a subsisting lien or 
not. As I said before the appellant has not been shown to 
have ceased to be a trustee, and under S. 92 of the Civil 
Procedure Code, he is liable to be called upon to render an 
account. He cannot escape liability on the ground that he 
was not administering the estate from April 1902. If he was 
under this disability at the time of the suit, he is in equity enti- 
tled to the monies that he may be found to have spent on behalf 
of the trust. I have been able to find only one case as: having 


1. (1909).I. L. R. 87 0. 289. 2. (1896) 3 Ch. 844. 
. § (1899) 2 Q. B. 847. .4. (1901) 1 Ch. 288. 
- 5. (1880) 1. L. R. 5 ©. 897, , 
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‘any bearing on the present discussion and that is reported in 
McLaren v. Public Trustee: In re Robinson.1 In that case 
one of the cestui qui trust was wrongly overpaid by the executor. 
In dealing with the claim made by the other cestui qui trust for 
recovering it, Warrington J. held that the suit was barred by 
limitation, but pointed out that in an administration action the 
bar of limitation will be of no avail. The principle of the deci- 
sion seems to be that although the remedy by suit may be barred, 
so long as the right to account subsists between the parties, 
limitation cannot be pleaded to defeat the adjustment which the 
right to account gives. In analogy of this case, I hold that’ as 
the appellant’ was under a liability to account to the trust at the 
date of the suit, he was entitled to all the equities flowing from 
the taking of the account. The liability should not be separated 
from the right. Moreover, the plaintiffs in this case have not 
objected to the decree which has been given in appellant’s favour 
for a portion of the amount sued for and the reasoning of 
Kandasamy Chetti v. Annamalai Chetti 2, which precludes the 
agitation of a question in partial bar of aclaim applies. I would 
therefore disallow the respondents’ contention. 


On the merits, I see no reason to differ from the Subordi- 
nate Judge regarding the claim for the income of the lands. The 
appellant has been shown to have been grossly negligent and the 
lower Court was right in finding the average income as it has 
done. Nor is there any reason for differing from its conclusions 
regarding the two jewels the liability to account for barred debts, 
the rate of interest, and the claim for the doctors bill, discussed 
in paragraphs 63, 66, 64 and 49 respectively.. 


As regards the claim for the amount spent in attempting to 
recover certain properties for the trust, I must hold that the 
Subordinate Judge has taken a very narrow view of the position‘of 
the appellant. It was necessary for him to go to Court and the 
fact that in the compromise be came to with his co-executor,:he 
asked him to carry on the litigation against himself and others 
does not show that in instituting the suit he did not act honestly. 


This claim must be allowed. 


ns aaa, 
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The second disputed item relates to the value of certain 
moveable properties which the Subordinate Judge finds the 
appellant failed to recover for the estate. He did sue for it. The 
lower Court’s view that if be had taken steps earlier to call 
in the aid of the Police, the property would have been secured 
is not a proper ground for charging a trustee with mismanage- 
ment. This claim against the appellant should be disallowed. 


The appellant is also entitled to the sum of Rs. 26 which he 
advanced for a portrait of the testator with a view to putting it 
up in the feeding house. l 

These three amounts will count in favour of the appellant 


in the adjustment of the accounts. Subject to this modification, 
the appeal must be dismissed. Parties will bear their costs 


throughout, 


The appellant is entitled to-the payment of the amount 


decreed from out of the corpus of the trust estate. 


+ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice eee 


Alyar. 
Sri Rajah Vadrevu Ranganayakamma , Gari Appellant ii 
Zamindarni of Vegayammapeta Estate. (Plaintiff). . 
v. | : 


The Secretary of State for India in Council . Respondent 
represented by the Collector of Godavari. _ (Defendant). 


Irrigation Cess Act (Act VII of: 1865) — Engagement —M amool wet—Determinsa-, 


tion by Government of extent—Not final—Permanent Setilement—Wet area— 
Exemption from cess— Subsequent omission to cultivate. 

The determination by the Government of the extents of land entitled to exemp- 
tion from water cess, as mamool wet is open to question in Civil cours and not 
final. | 

In the absence of proof that the, wat available for irrigation prior to the 
anicut system belonged to the vata (in which case ib would not be necessary 
for him to prove an engagemant) it ‘would be necessary for bim to plead and 
prove an engagement with the Government. 

Permanent Settlement would be an engagement of the kind and the zamindar 
would be entitled to be exempted from the payment of water cess in respect of all 
lands treated as wet at the Permanent Settlement. | 

Documents showing the extents cultivated with wet crops in subsequent years 
are relevant only as bearing on the question of the extent of wet cultivation at the 


time of the settlement. 
Omission to cultivate with wot crops lands entitled to exemption would not 
deprive the zamindar of his right to’ claim exemption. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in Original Suit No. 23 of 1905. 

This Appeal came on for hearing in the first instance, on 
Friday, the nineteenth day, of April 19142, Deore Benson and 
Sundara Aiyar, JJ. ~ 

P. Nagabhushanam for the Appellant. ma 

The Government Pleader- -for the Respondent. ' 

The -Court delivered the following 

Judgment :—The plaintiff the proprietrix of the permanently 
settled estate of Vegayammapet “instituted the ‘suit against the 
Secretary of State for India in Council fora declaration that a 
certain definite extent in each of a number of her villages is not 
liable to the payment of water-cess under Act VII of 1865 to 
Government and to recover the- amount paid by her under pro- 
test on account of water tax’ for the Fasli year 1314. The 
defendant denied the right to the exemption claimed. The suit 
was dismissed by the Subordinate Judge of Cocanada and the 

* A. No. 35 of 1908. o | 19th March 1914. | 
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plaintiff has preferred this appeal, - The plaintiff. alleged in her 
plaint that prior to the: introduction of the anicut system of 
irrigation by Government the villages mentioned in the plaint 
were ‘cultivated with wet crops by means of old and in- 
dependent sources of irrigation, that these were interrupted 
and rendered unfit, for irrigation by the construction of 
rivérembankments and other works connected with the anicut 
system by Government and that Government is therefore 
bound to compensate the proprietrix for the loss caused by 
the destruction. of the old sources of irrigation. The plaint 
further states that in 1880 Mr. Johnson the then Sub-Collector 
settled the extents of the lands in: the villages in question which 
were deprived of the old.sources of irrigation and’ that his settle- 
ment amounts to an engagement on the part of Government not 
to collect water-tax for those extents. The plaintiff claims 
exemption also for a certain extent of land in the village of 
Nedasanametta which was not allowed by Mr. Johnson, The 
plaint then impeaches as invalid and unjust! subsequent proceed- 
ings of the defendant deciding that she was not entitled to the 
exemption allowed by Mr.’ Johnson but only to less extents in 
some of the plaint villages and -none at all in the others, The 
defendant put the plaintiff to the ‘proof of any engagement under 
which the plaintiff is entitled to any exemption from water-cess 
and denied the engagement said to be constituted by Mr. John- 
son’s settlement. 


The Subordinate Judge while setting out in detail the 
history of the disputes relating to water-cess in the villages has 
finally based his judgment on the ground that the Government 
has the right to frame rules under S. 1 of Act VEI of 1865 for 
levying water-cess, that the Court has no power to" question 
those rules and that the determination of the extents of land in 
each villiage which were entitled to exemption in accordance: 
with the orders of Government passed in 1901 could not be 
questioned by the plaintiff in a Civil Court. The question whe- 
ther the plaintiff is entitled to any exemption from water-cess 
depends on whether there was any engagement between her and 
the’ Government entitling her toit. The only engagement which 
the plaintiff could claim in this case must be by virtue of paying 
wet assessment on any particular land. The assessment on the 
plaintiffs estate was fixed at the Permanent Settlement which 


a] 
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settled the peishcush payable by her estate. Ifthe proprietors 
of the estate cultivated subsequent to the settlement a larger ex- 
tent than was classified as wet and assessed; with wet revenue 
they could not thereby plead any engagement with Government 
which would exempt them from payment of : water-tax on what 
was not assessed as wet land vat the settlernent. : It was not 
alleged in this case that the water- available’ for irrigation prior 
to the anicut system belonged to the Zamindar. If such was the 
case no engagement with the Government would be necessary to 
entitle the plaintiff to exemption and Mr. Johnson’s settlement 
would have no bearing except on the question ‘of an engagement 
exempting plaintiff from payment-of cess for water belonging to 
Government. At the same time the mere“ omission of the 
plaintiff to cultivate with weét crops any land; ron which wet 


assessment was levied at the: Settlement would not deprive © 


her of the right to exemptién from cess-for land on which. 
wet assessment was levied. The real question therefore for 
decision in the case is what extent in each of the villages 
In question was assessed with wet revenue ‘at the Perma- 
nent Settlement. The onus/of proving this; would of course 
lie on the plaintiff. Documents showing the extents cultivated 
with wet crops in subsequent-years may be relevant evidence on, 
the question of the extent under-wet cultivation- -at the time of 


the settlement. a ~= 


> ee 


But the direct question for decision is not what extent was 
cultivated by the proprietor with wet crops immediately before the 
introduction of the anicut system. The Subordinate Judge says in 
paragraph 10 of his judgment that it was not the plaintiffs case 


in the present suit that the Permanent Settlement should bé 


treated as an engagement of the kind contemplated by Act VII of 
1865, But there can be no doubt-that the Permanent Settlement 
must be treated as an engagement of this kind. The Subordinate 
Judge has not recorded a finding on the question of the 
extent on which wet assessment was levied in each of the 


villages in question at the Permanent Settlement. We shall 


request him to do so now. But as the plaintiffdid not in her 
plaint set up distinctly that the Permanent Settlement would be 
an engagement in her favour to the extent of the wet cultivation 
then existing she must amend her plaint by making a definite 
allegation stating what extent she claims as having been wet 
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land at the time of the Permanent Séttlement Mr. Nagabushanam 
says that apart. from the Permanent Settlement the settlement 
of Mr. Johnson which was ratifield iby Government would also 
amount to an engagement exempting his client from liability for 
watercess to the extent allowed.by Mr. Johnson. We reserve 
liberty to him to' make out this contention if he can alter the 
return of the finding. We may observe that we cannot support 
the Subordinate Judge’s view that any orders or rules framed by 
Government as to the mode in which the extent of mamool wet 
should be settled -would be binding on the plaintiff. Government’s 
right under S. 1 of Act VII of 1865 to make rules having the 
force of law is only with respect to the rates at which water-cess 
should be levied and the manner in which it should be collected. 
It does not extend to the decision of the question whether there 
is an engagement exempting any landholder from liability for 
the tax. That isa question which a Civil Court has certainly 
jurisdiction to decide. 


We therefore direct the plaintiff toamend her plaint i in the 
manner stated above within two weeks after the re-opening of 
the Court after the recess: 


The defendant may put in any additional written statement 
if so advised. The Subordinate Judge will admit. any evidence 
that the parties may adduce on the question of the extent of wet 
land in each of the plaint villages at the time of the Permanent 
Settlement and submit his finding within three months after the 
re-opening of the Court after the recess. Objections to be filed 
within 10 days. 

In compliance with the order contained in the above 
Judgment the Subordinate Judge of Cocanada having submitted 
findings [which are summarised in the judgment]. 

The Court: delivered the following 

Judgment :—The result of the Subordinate Judge’s finding 
is that in the case of 6 of the plaint villages, the full extent 
claimed as mamul wet by appellant was classed as wet at the 
time of the Permanent Settlement. It follows that she ig 
entitled to free irrigation thereupon. The extents are specified 
in putties but it is not disputed that the commutation rate of 8 
acres per putti suggested in the plaint may be adopted. 

The remaining village is Nidasanametta for which the 
Subordinate Judge has found an area of 15 putties to be the 


Permanent Settlement wet area. We do not find any legal’ 


hang 
` 
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evidence on which this fiüding could be, based. The Subordi- 
nate Judge isin error in saying that Exhibit C shows that 
Mr. Nagesa Row found. 15 putties to be the extent of wet 
cultivation. The only reliable evidence we have to go upon 
“is the entry in Exhibit XII of 14 putties as the wet area in 1830. 
The Government Pleader raises no objection to this being 
taken as the area at the Permanent Settlement and the proba- 
bility is in favour of its being so. We adopt 14 putties or 10 
acres as the area of free irrigation for Nidasanametta village. 
As a result in reversal of the Subordinate Judge’s decree, 
plaintiff will be given a declaration in respect of the areas now 
determined by us and a decree for a refund ofthe amount 
claimed by her inthe plaint with interest at 6 per cent. 
from date of plaint to date of payment. She will also get 
her costs in both Courts. . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair. and Mr. Justice 


pan 


Tyabji. _ 
K. Raghava Naidu ~ .. Appellant®* in (Defend- 
- ants). S. A. No. 1876 of 
i 1911 and Respondents in 
o v, i S. A. No. 1989 of 1911. 
P. Muthiyalu Naidu — > ..., Respondent (Plaintiff) 


in S.A. No. 1876 of 1911 
and Appellant in S. A, 
No.-1989 of 1911. 
Estates Land Act, S. 18, Cl. (8)—More valuable crops raised with the aid of 
tenant's improvements—Rates for staple crops without—Chargeable for. 
The landlord is not entitled to charge higher rates of rent for the more valua- 


ble crops grown by the aid of the wells sunk by his tenant. He is entitled only 
to the rates for the crops which could be raised on the land without the aid of 


such water. z 
Second appeals from the decree of the District Court of 


North Arcot in A. S. No. 234 of 1910 preferred against the deci- 
sion of the Revenue Divisional Officer Rañipet in Summary Suit 
No. 3609 of 09. 5 

The suit was to enforce acceptance of pattas under S. 56 of 
the Madras Estates Land Act I of 1908. The tenants objected to 
the pattas on the ground, amongst others, that the plaintiff had 
charged nunja rates for wet crops raised by the aid of wells sunk 
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by them. The Courts below overruled the defence on the 


strength of their finding that there was no evidence to show that 
the wells were constructed by the tenants. The defendants 
appealed to the High Court on the ground that the finding of the 
Courts below was opposed to the evidence for the plaintiff him- 
self which had not been disbelieved by them. The High Court 
directed-thé Court below to further investigate the question 
whether the wells were sunk by the landlord or-the tenants and 
to submit a finding on the 2nd issue in the suit, viz, whether the 
pattas were proper ones and such as the defendants were bound 
to accept. The Court below returned a finding to the effect that 
the wells were sunk by the tenants, that the plaintiff was not 
entitled to charge higher rates of rent for more valuable crops 
raised by the defendants with the aid of wells sunk by them and 
that the pattas tendered were not proper ones. 


C.Y. Anantakrishna Aiyar and A. Ramachandra Aiyar 
for Appellant. ` 


N. Chandrasekhara Aiyar for Respondent. 
- The Court delivered the following 


Judgment :—On the 26th September 1913 :— 

“The Lower Courts have decided that there is no evidence 
to show that the tenants have constructed wells. On behalf of - 
the appellant it is pointed out that the only witness examined on 
behalf of the plaintiff stated.“ All the defendants own wells 
on their dry lands. It costs 200 or 300 to sink a well” and it 
is said that after this statement they considered it unnecessary 
to examine their own witnesses in attendance to prove the fact. 
This evidence is not disbelieved by the Lower Courts, and there 
is no explanation of it. We think it desirable in the circumstances 
that the question whether the wells were sunk by the landlord 
or tenants should be further investigated. 


-We direct the judge toreturn a finding on the 2nd issue 
alter deciding the question aforesaid on further evidence. 

The finding should be submitted within six weeks and seven 
days. will be allowed for filing objections, 


In compliance with the order contained in the above judg- 
ment; the District Judge of North Arcot submitted the following 
finding :—viz., that the patta tendered was not a proper one and 
that the maximum rate which the landholder- is- entitled-to levy 
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for crops raised on dry lands by the aid‘of the tenants’ wells is 
the cumbu ragi rate. E 

After the receipt of the above finding” “the Court delivered 
the following : 


Judgment :—The finding is nat the ale were sunk by the 
tenant at his own expense. The landlord iS thérefore not entitled 
to charge higher rates of rent for more valuable crops grown by 
the aid of the wells sunk by his tenant. See S. 13, cl. (3) of 
Act I of 1908. The patta must therefore be modified by the 
insertion of the rates found by the District Judge for the crops 
which alone could be raised on the land without the aid of such 


water and which he calls staple crops. The'class or taram of, 


the land referred to has reference to the conditions of the land or 
crop without the aid of the tenant’s improvement. S. A. No. 
1876 of 1911 is allowed. Each party will bear his own costs 
throughout. S. A. No. 1989 of 1911 is dismissed with costs. 


— a ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 


Kammara Peda Subbayya and another ... Appellants* 


(Defendants). 
We 


- Kararha Chennappa and others '... Respondents 
(Plaintiff and 


3rd Defendants). 


Limitation Act, Art. 144—Service Inam, unenfranchised—Lease for 45 years 
—Linitation.against successor—Only after death of the grantor—Act III of 1905; 
S.5—Not within—Deed—Construction—Lease and bond of even date—Provision 
for payment of debt from the rent—Not mortgage. 

Where the holder of an unenfranchised blacksmith’s service inam gave a lease 
for 45 years in 1884 with a provision that the rent was to go in reduction of a debt 
due under a bond of even date but contrary to the terms of the lease trespassed 
upon the land in 1911 and a suit was brought against his sons, he being dead. 


Held though the transaction was only one of lease and did not come within 
the prohibition of S. 5 of Act IIT of 1895, as it was beyond the powers of the service 
holder it could not enure beyond his life time and the plaintiffs could not recover. 

Held further : that the lease not being void or illegal, the possession of the 
plaintiff did not become adverse till the death of the grantor of the lease. 
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Raghava 
Naidu 
vw ! 
Muthiyalu 
Naidu 


—— 


Kammera 
Peda 
aie 


ara 
Chennappa. 


Aubbayya 


Karasha 
Uheiiiappa 


Sadastva 
Aiyar, J. 


of 1912. r 


304 l THE yanas LAW JOURNAL! REPORTS. [voL. XXVIt 


Second Di frdm the ieee of the District Court of 
Kurnool in A. S. No. 98} of 1913 preferred against the decree of 
the Court of the pa Muna of Nandyal | in O. S. No. 796 

` The material portions of ae A and B referred to in the 
judgments are as follows :— 
as | EXHIBITS A. | 

Charli Gutha Kowle Kamma (deed of annual EA executed 
on'the 8th day of Karthiga Bahulam, of the year Tarana corres- 
pònding to ‘the 10th November 1884 in favour of Veerappa, 
son of Kakarla Chennappa by Naganna’s son, Naganna. I have 
given these lands for 45 years. for fixing Charlu Gutha (annual 
lease) at the rate of Rupees 8-10-0 per annum from this year. 
From this year, on the 30th day of Palguna Bahulam each year 
setting off the Charlu Guthw (annaal lease) amount at the rate of 
Rs. 810-0 towards the discharge of this deed amount, you 
should happily enjoy for forty five years from this date. In the 
month of the 46th year. you should relinquish the lands to me. 
This is the Charlu Gutha (annual lease) Kowl Kamma (e 
executed of my own accord,” 


EXHIBIT B.—Deed executed on the 8th day of Kartiga 
Bahulam of the year Tarana, corresponding to the 10th. 
November 1884 in favour Virappa by Naganna. 

Besides the amount I should pay to you for the deed execut- 
ed separately in your favour, deducting the amounts paid for the 
past years pertaining to the Kow] Kamma executed by me here 
before in your favour the amount standing due up to date is 
Rupees 388-2-0 in words three hundred and eighty eight rupees 
and two annas should paid by me to you. ' Therefore for the dis- 
charge of this amount, I have this dey executed in your favour 
Charlu Gutha (annual for 45.forty five years leased) Kamma 
deed that you should from this year enjoy at the rate of Rs. 
8-10-0 per annum the lands of acres -3-8-0 out of the Kammara 
service inam of No. 590 and acres 6—49 in No. 735 and got it 
registered. Therefore until the said debt amount is discharged, 
you should onthe 30th day of Palghunabahulam every year 
from this year set off towards this deed the said Charlu 
Gutha (annual ‘lease) amount of rupees 8-10-0 eight rupees, 
and ten annas. If any A is caused in any year in the 
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matter of your enjoying the said lands in that manner, I shall pay 
to you the interest for the total amount standing due up to that 
year at the rate of rupee 1-0-0 peri cent. per ` mensem from the 
date of the execution of this deed, and the principal, on demand 
and take back my deed. This i is the deed executed of my own 
accord, 

A. Krishnaswamt Alar for Adat 

S. Duraisami Aiyar for Respondents. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J. :—I am not satisfied that 
the two documents A and B constituted a usufructuary mortgage 
. as contended for by the appellants. Following the Full Bench deci- 
sions in reference under Stamp Act, S. 46, Srinivasayyar v. Laksh- 
mamma 1, I hold that as a definite sum is stated as rent due perio- 
dically ‘to the father of defendants.1 and 2 and as the plaintiffs 
could under no circumstances be entitled to bring the properties 
to sale for recovery of the money advanced, the documents are 
instruments creating a lease and creating an ordinary simple 
money debt. | 

But a new question of law was allowed to be taken and 
argued by the appellants and after hearing both sides I think 
that that question should be decided in the appellant’s favour. 
The plaint lands form the emoluments of the village blacksmith’s 
office and cannot be detached from that office after Madras Act 
III of 1895 came into force in October 1895. They had not become 
so detached from the office by. 12 year’s ACNEE possessiôn in 
plaintiffs. - 
The reasons are:—(1) Only eleven and odd years bad elapsed 
between the date of Exhibit A and the passing of Act III of 1895. 
(2) The older Regulation 6 of 1831 could not be construed as 
having prohibited alienation by leases, the terms of that regula- 
tion in respect of the prohibition of alienation not being materi- 
ally different from the corresponding terms of Act III of 1895 
which were construed in Kshetrabaro Bissoyi, v. Sobhanapuram 
Hari Kristna Naidu, 2 as not prohibiting alienation by way of 
‘leases. (If leases were allowed plaintiffs possession as lessees 
from the holder of the office could not be possession, adverse to 
the holder of the office.) z 

1. (1888) I. L. R. 7 M. 208. 
2. (1909) I. L. R.8383 M. 840 :s. c, 20 M. L.J, 417. 
39 
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_:,.As the plaint lands could have been: recovered: by the 
dlefendants 1 and 2 on their father’s death (which. took place 
about 6:months before suit) by a Regulation suit against the 
plaintiffs brought under S. 13 of Act III of 1895 if the plaintiffs 
had, continued in possession after the death of the father of 
defendants 1 and 2, the 1st and 2nd defendants’ possession. of 
the lands which possession they were’ able to obtain without 
being put to the necessity of bringing such a suit could not 
be wrongful or illegal possession, The lease by their father to 
the plaintiffs (unless perhaps it was a lease forthe, reasonable or: 


customary term allowed in the usual course of agricultural hus- 


bandry) could not be valid beyond his life time as his tenure of 
the ‘office and his own right to enjoy the lands (which right alone 
he could alienate by lease under S.'8 of the Transfer of Property 
Act) came to an end at his death, (See also Richard v. 
Graham, 1 and (Muthusami Iyer v. Sreemethanithi Swamiyar 2. 


I would therefore set aside the District [udge’s decree 


‘granting the plaintiffs’ claim for possession ofthe lands and 
. restore that of the District Munsif which gave only a money 


decree against the defendants 1 and 2 to the ‘extent of the 
assets left by their father. The plaintiff will also get till 
recovery of the decreed amount, interest on the same- at 6 per 
cént. from the date of the Munsif’s decree besides the interest 
allowed by the District Munsif till the date of the said’ decree: 
The parties will bear their respective costs throughout. 

Spencer, J.:—Defendants 1 and 2 who are holders of .the 
office of blacksmith are admittedly in possession of the suit lands 
which are attached as Inam to that office in the village of 
Chakarajivemula. The plaintiffs are not entitled to recover pos- 


session from defendants unless they can show title in themselves. 


They rely on alease Exhibit which was executed simul- 
taneously with a deed of agreement Exhibit B, by which 


the father of defendants 1 and 2 agreed that the debt of Rs. 


388-2-0 which he owed i in 1884 to plaintiffs should be. discharged 
out of the rent of the service Inam lands. It contains a clause 
«Tf any impediment is caused in any year in the matter of your 
enjoying the said lands in that manner, I shall pay to you the 
interest -for-the total amount standing. due up to that year at the 


1. (1910) 1 Ch. 722. 2, (1918) 25 M, L. J. 393. 


* 
4 
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rate. of rupee one per cent. per mensem from the date of the 


execution of this deed -and the principal on demand and. take 
back. my deed.” ; 


Upon these documents sig District- ‘Munsif held that 
plaintiffs were entitled only to recover the balance of the debt 
due at the death of the father of defendants land.2. with 
interest from the assets in the hands of defendants. 


d 


The Subordinate Judge enika the District Munsif’s Cees | 


and gave plaintiffs a decree for possession of the land. 


Iam of opinion that the documents ‘do not give’ the 
plaintiffs any right to such relief as-against the present office 


holders who are now rightfully in posséssion of the land, but 
only ‘gives a right to recover money under the above quoted, 
clause. Under S. 13 of Act III of 1895 they might, if disposses- 


_ sed, sue before the Collector ` fór recovery of enjoyment of the 
emoluments of the office. 


` Respondents seek to support: the lower opaite court’s: 
decree on the ground that they have acquired a permanent. right. 


by 12 years adverse possession. But it is clear that the. posses- 
sion they had under the. last office holders under this lease.. was 


permissive, and will not enure against subsequent holders of :the : 


l office as a permanent alienation would. 


I agree that this appeal must. bead: and the’ District’ 


Munsif’s decree restored without costs with the addition 2i inter- 
est till date of realization. . ; . 


“ 


| 
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IN THE HIGH COURT OF-JUDICATURE AT MADRAS. 


~ ~ Present: Mr. Just pencut and ME: , Justice na 
Aiyar. Si 
` Adur paiadan and others `... Appellants« ial. 


Leiters Patent—Cl. 15—Appeal—Oriminal : Procedure Code, 8. “18-Order 
under—Revision against—Order of a single judge—Appealaditity of. 


` Noappeal liês'against the order of a single judge on``“a ‘revision petition pre- | 


sented against the order of a Magistrate ee) under. 5; 418 ‘Criminal “Procedure i 


Code. | l l ; i 
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Adur Dasika- Appeal under S. 15 of the Letters Patent against the order. 
se dated 23rd September 1914 in Cr. R. C. No, 502 ot 1914 preferred 


to the High Court against the order of the District Magistrate of. 
South Arcot in Crl. R. C.No. 4 of 1914 preferred against the 
order of the Sub-Divisional Magistrate of Cuddalore in miscella- 
neous case No, 32'0f 1913. ; 
T. V. Venkatarama Aiyar, K. Narasimha Aiyangar and 
. . K. S. Krishnaswami Aiyangar for the Appellants. | ; 
| -  Mr..C. Sydney Smith for the Public Prosecutor for the 
Government. 
The Court made the following 
Order :—A preliminary objection has been taken that no 
appeal lies in this case, In our opinion proceedings taken for 
binding over persons to keep the peace under Chapter VIII are 
criminal trials within the meaning of S. 15 of the Letters Patent, © 
and if this is so, the section provides no appeal from the judg- 
ment of a single judge dealing with a Revision Petition present- 
ed against the order of a Magistrate under S. 118 of the Code of 
Crl. Procedure. In In the matter of Ramasamy Chetty! this was 
” the view taken by the Officiating Chief Justice who gave several 
reasons for his opinion. _ 
The learned Chief Justice was apparently mistaken in say-" ' 
_ ing that an appeal was allowed against an order to give security 
' for keeping the peace. S. 406 of the Code of Crl. Procedure 
provides only for appeals from orders to give security for good 
behaviour. . ; 
But the procedure prescribed by S. 117 of the Code of Crl, 
Procedure for conducting enquiries under Chapter VIII is that 
for conducting trials ; .and persons ordered to give security may 
under S. 123 of the Sode of Crl. Procedure be;,committed to jail, 
the imprisonment for failure to give security for keeping the 
peace being simple and for failure to give security for good be-. 
haviour being rigorous, Imprisonment is a kind of punishment 
(vide S. 23 of the Indian Penal Code). E 
An order passed under O. 106 (3) by an appellate Court 
that persons convicted of offences involving a breach of the 
peace should execute bonds to keep the peace is treated in 
S. 423 (1) (b) (3) as an enhancement of sentence. 





(1908) I. L. R. 27 M. 510. 
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At the end of the enguiry, if it is found unnecessary to bind 
over the person proceeded against, he is to be ‘ released’ or dis- 
charged according as he happens to be in custody or-not at the 
time. 


We have no doubt therefore that ‘proceedings under this 
chapter are of a criminal nature: The next question is whether 
they constitute a trial. It may be that if the definition, in S. 4 
(4) of the Code of Criminal Procedure, of ‘enquiry’ be used as a 
test, such proceedings might fall within the scope of an enquiry 
rather than of a trial. But it is not to be supposed that when 
the Letters. Patent were enacted in. 1865 the definition after- 
wards embodied in the Criminal Procedure Code of 1882 was in 
the mind of the legislature. In the Code of 1861 the word 
‘enquiry ° was used only to denote proceedings preliminary to 
trial. 

There can be no doubt that proceedings under Chapter VIII 
are “criminal cases” and can be transferred from one Magistrate’s 
file to another’s (vide Wazed Alikhan v. Emperor 1,) 

For these reasons we consider that In the matter of. Rama- 
samy Chetty? was rightly decided. 

Mr. Sydney Smith for the Public Prosecutor has also 


suggested another reason for holding that no appeal lies. S. 15 


of the Madras Letters Patent falls within that part which begins 
at S. 11 dealing with civil jurisdiction. It cannot be under- 
stood by implication that an appeal lies in’every case in which 
the right of appeal is not denied by' this section. We must take 
it that rights of appeal do not exist, unless expressly conferred 
by the legislature. The portion of the Act which commences at 


S. 22 and deals with criminal jurisdiction gives no right of appeal ; 


against the order of a single Judge acting as a Court of revision. 


This was the view taken in Srinivasa Ayyangar v, Queen 
Empress? with. which we agree. 


We therefore dismiss this petition. 


L 
b ar A rY 





1. (1918) I. L. R. 41 C. 719. ` '2. (1908) 7. L. R. oT M. 510, 
l 2 8. (1898) I. L. R.17 M, 108. a 
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ae IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Govindan ; 


Nair Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 
v. P. M. Govindan Nair - ... Appellant * (Plaintif 
Achutha P l 
Menon. v. | 
M. Achutha Menon oa . Respondent (2nd 
Defendant). 


Jurisdiction—Tort—Defamation in Cochin—Action in British India—Main-, 
tainability of —Defamatory statements contained in the order of the Raja—Being 
Sovereign authority, no.wrong—Publication—Communication to one, sufficient. 

An action will lie in Indian Oourts against a person residing in British India 
for torts committed in Native States provided they are actionable under the law of 
those States. ; 


Where the order of the Raja of Cochin in a Smarthavicharam or caste inquiry 
containing defamatory statements against the plaintiff was communicated by the 


defendant an officer of that State‘in the discharge of his official duty to the Patta- 
malai of a temple. i Fi 


Held : That the act being one authorised by the Raja, the Sovereign authority 
of that State, the act could not be held Wrongitil and therefore no action lay. in 
British India in respect of it. 


‘Publication in daa to libel or slandér does not require communication to 
more persons than one. ; : 


_ Second appeal from the Hecke of the Court of the Subordi- 
nate Judge of South Malabar at Calicut in A. S. No. 627 of 1910, 
preferred against the decree of the Court of the District Munsif 
of Chowghat i in O. S. No. 319 of 1914, 

' “The suit was for the recovery of damages from the 2nd 
defendant in the suit on the ground that the plaintiff was 
defamed by a notification published at the Triprayar temple 
belonging to His Highnéss the Raja of Cochin by the. said. 
défendant, the Kariastan of the said temple. The plaint alleged” 
that the notification was ‘tc the effect that the plaintiff had been 
outcasted on the charge of having committed adultery with one 
- Sridevi ‘Antherjenam in whose case a Smartha-Vicharam was 
conducted by the ‘1st defendant behind the plaintiffs back. 
The plaintiff-denied the truth of the charge and complained that 
he had not been given an opportunity “to” explain ` away ‘the 
allegations made against. him. .The'suit was originally against 
the two defendants, and was dismissed by the Court of First 
Instance on the ground that the British Courts had no jurisdic 
tion to try the suit asthe cause of action arose in the Cochin 
State.’ Its’ decree was comfirmed on appeal, but, in Second 
kaa aga, anang Aa ne maa EN NGANG ANG An AG SS SON 


8. A. 857 of 1912, so<.. se, a 19th January 1916, 
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Appeal No. 210 of 1906, their Lordships, Benson and Sankaran 
Nair, JJ. while confirming the decree of the Courts below with 
regard to the 1st defendant, reversed it with regard to the 2nd 


and remanded the suit for disposal on the merits as against him, 


The second defendant stated inter alia that the plaintiff had no 
cause of action against him, that he did not publish the notice 
alleged in the plaint, that, from his official superior the 
Devaswom Superintendent, he received an order to the effect 
that the plaintiff and others should: be prevented from entering 
temples as they had been declared guilty of adultery with the said 
Sridevi at the Swaroopan Chollal ceremony which took place in 
connexion with the Smartha Vicharam held into the conduct of 
the. said Sridevi under the orders of His Higness the Rajah of 
Cochin ; that he (the 2nd defendant) gave a copy of the said order 
to his Subordinate the Triprayar temple Pattamali so that he 
might give effect to the same; and that, inasmuch as he was 
bound to do what he did, in the course of his official duties, he 
was privileged. ' 


The’ District Munsif dismissed the suit on the grounds, 
inter alia, (1) that ‘the statements in the notification in 
question regarding the plaintiff were true; (2) that the 
notification was tantamount to a decree passed by His Highness 
the Raja of Cochin in his capacity of religious head of 
his State and that the plaintiff could not be satd to have 
been defamed in respect of the statements therein (3) that 
the inquiry by which the plaintiff was outcasted was conducted 
properly ; (4) that there was no publication of the notification in 
question by the-2nd defendant inasmuch as all that ‘he did was 
to furnish a copy thereof to the Pattamali, his subordinate and 
did not authorise him to read it out at all; and lastly (5) that the 
defendant was privileged in giving the copy to the Pattamali as, 
in doing so, he was simply performing the duties imposed on him 
by his official superior. On appeal, the Subordinate Judge, con- 
firmed the decree of the Court below on the sole ground that the 
2nd defendant did not at all publish the defamation’ against the 
plaintiff. He too found that the 2nd defendant gave a copy 
of the notification in question to the Pattamali in the course of 
his official duties and did nothing more. He held that, in doing 
so the defendant was “a mere vehicle of official: communication” 
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and that he could not, on that ground, be made :liable for 


damages as a publisher of defamation ‘against the plaintiff. 
Against his decree, the plaintiff preferred theabove Second Appeal, 
In the appeal, the following, eee other, grounds were 
raised : — l 

(1) that the 2nd defendant’s simply handing over of the 
notification to the Pattamali made him liable ; 

(2) that the excommunication of the plaintiff being itself the 
result of proceedings ; conducted irregularly and without notice 
and against natural justice, publication of it could never be pri- 
vileged, though it was made only in the course of official duty ; 

(3) that the admitted fact of the Pattamali having read out 
the notification made the second.defendant liable as publisher. 

(4) that the order of a superior officer could not be a ground - 


’ of privilege. 


K. P. M. Menon for Appellant. ~- 
C. V. Anantakrishnaiyar for Respondent. 


The Court delivered the following 
; Judgment: Tyabji, J:—One Sridevi Ab anan of the Thaza- 
kolam Illom was suspected of having committed adultery. In. 
accordance with a custom which is referred to in. some detail in 
Vallabha v. Madusudanan 1 an enquiry was held in the matter 
presided over by the Rajah of Cochin within his own territory. 
The enquiry was ceremonious but hardly in accordance with 


natural justice inasmuch as it consisted in effect of a bare 


statement by the suspected woman giving the names of persons 
whom she charged with having committed adultery with her. 
On this statement without any opportunity being given to the 
persons named of defending’ themselves or rebutting the accu- 
sation, they were declared to be excommunicated. The plaintiff 
was one of the persons purported to be so excommunicated. 


Subsequently an officer of the Cochin . state, styled Sarvadhi- 
karikar (literally general agent) addressed a letter Ex. B to the 
Dewan to the effect that the woman “ was caused to be brought 
here after the Vicharanai (investigation)...... and as a decision has 
been pronounced regarding her real state, it has been decided to 


lodge the abovesaid Sadhanam (suspected woman in) a place 


near the Chalakudy Oothupura...... (choultry). Asit has been 
- 4, (1899) I. L, R. 12 M. 495. 
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ordered to arrive at once at a conclusion: regarding the fol- 
lowing :—that as soon as the suspected woman (Sadhanam) 
is brought to Chalakudy she ought to be made to- reside at 
a place in its neighbourhood, if available,‘if not she ought 
to be made to reside in a house constructed with mud walls 
and with beams, frame work, door ard bolt made of bamboos ; 
proper precaution ought to be taken so that she may not 
have an opportunity to hold intercourse with any. She ought to 
be provided with expenses at the. rate of 9 edangalis of paddy and 
sundries per diem from the Qottupura at Chalakudy till the 
endof her time. And that...... with regard to thosé that were 
implicated when the trial of the suspected woman (Sad- 
hanan) was conducted, arrangements should be made to 
excommunicate the houses and the illoms to which they 
belong so that they may not frequent the temple, illom ete. 
frequented by stainless persons and that they may not touch 
tanks and wells etc., this matter is reported for information. 
Thus (written by) Gopala Desikachariar the Sarvadhikariakar 
(Agent for all things of your honour)”. Ex. B. bears endorsements 
to the effect that copies were forwarded to various officers of the 
state of Cochin for “necessary action and report” or for “informa- 
tion and guidance.” 

The plaintiffsued in defamation. As against ttie 1st defendant 
it was alleged that he had announced, in the course of the investi- 
gation which I have referred, that the plaintiff had committed 
adultery with the said woman. The Ist deft. is no more before 
the Court, the suit having been dismissed against him, and the 
dismissal upheld by a decision of this Court in S. A. No. 210 of 
1906. His legal position need not therefore be further referred to. 
l The cause of action alleged against the 2nd defendant is that 
he delivered a copy of the order Ex. B. to an ofħcer (styled the 
Pattamali) who is in charge of the Triprayar Devaswom or temple. 


It is not denied that Ex. B. is defamatory. (Coopoosami 
Chetty v. Duraisami Chetty 1) and it has been found that 
the 2nd defendant knowing its contents delivered a‘ copy 
of it to the Pattamali. The decision of the lower courts 
that there was no publication by the 2nd defendant of the 
libel is therefore clearly wrong The King v. Burdett 2. 


1. (1909) I. L. R. 33 M. 67. 2. (1820) 4 B. and Ald. 95 : s. c. 106 E. R. 873. 
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Publication in regard to libel and slander does not’ require 
communication to more persons than one. There need not be | 
anything like publication in the common acceptance of the term: 
Pullman v. Hill & Co.1 The fact that the investigation above 
referred to was opposed to natural justice (Vallabha v. 
Madusudanan 2 and Krishnasami v. Virasami :9) is not 
at present relevant for we are concerned not with the 
question whether the plaintiffs rights or status can in the 
Courts of British India be deemed to have become altered 
by the proceedings of a guasi judicial tribunal, such as caste- 
meeting, or under the authority of a person recognised by custom 
as the head or patron of a caste. We have to deal solely with the 
question whether the plaintiff is entitled to claim damages from 
the 2nd defendant for. publishing.or communicating a defamatory 
statement concerning the plaintiff. - 

In the decision of this question—whether the plaintiff is 
entitled to damages for defamation—the fact that the alleged 
defamation was committed outside British India wìll not 
necessarily take away the jurisdiction of the courts of British 
India though it may affect the law to be administered. 

With refẹrence to the jurisdiction of the Courts, the section 
of the Code of Civil. Procedure that need be considered are Ss. 9 
—20. S. 9 gives:jurisdiction to the courts to try all suits of ‘a 
civil nature, excepting suits of which the cognizance is either ex- 
pressly or impliedly barred; S. 10 prevents a contemporaneous trial 
in several Courts: Ss. 11 to 14 bar suits on the ground of.res 
judicata : these sections are not relevant. 

Sections 15 to 20 contain provisions about the place of 
suing, These provisions are based on five considerations: (1) the 
grade of the court, S. 15; (2) the: situation of the property to 
which the suit refers, Ss. 16 to 18: (3) the place where a wrong is 
done to the person or to moveable property, S. 19; (4) the 
residence or place of business of the defendant, S: 20 (a), (b); 
(5) the place where ‘the cause of action has arisen, S. 20 (c). 

_ The grade of the Court is not in dispute, nor does the suit 
relate to any property; so that Ss, 15 to 18 do not furnish any — 
aid. S, 19 deals with suits for compensation for wrong done to 
the person, or to moveable property, where it is evident that 


1. (1891) 1 Q. B. 524. 2. (1889) I. L. R. 12 M. 195. 
8, (1886) I. L.R. 10 M. 188 at 148. 
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“ the relief sought can be entirely obtained through the personal 
obedience of the defendant” (proviso to S. 16). The wrongs 
contemplated may therefore be referred to as ‘personal torts.’ 
S. 19 however assumes that the tort is committed within British 
India; in such a case if (a) the tort is committed within the local 
limits of the jurisdiction of one Court and” (b) the defendant 
resides or carries on business or personally works for gain within 
the local limits of another Court, there both Courts have jurisdic- 


tion. S. 19 is not directly applicable, as the tort here was not com- ' 


mitted within the local limits of any Court in British India. But 
it indicates that the fact that the defendant resides in British 
India, is sufficient to give the Court, within whose local limits he 
resides, jurisdiction over suits in tort of the nature referred to, 
though the tort may have been committed outside the local 
limits of the jurisdiction of the Court in which the suit is brought. 
This indication is strengthened by S. 20 (a) which fixes the 
residence of the defendant as one of the determining factors for 
the choice of the Court in a suit on a personal tort: and this 
ground is independent of the place where the cause of action 
arises: clause (c). 


The omission in the Code to provide specifically for a case 
where the defendant resides in British India but is alleged to 
have committed a personal tort beyond the limits of British India, 
does not however take away the general jurisdiction of the 
Courts in British India, under S. 9.'To assume jurisdiction 
where a person residing within the local limits of the jurisdiction 
‘of thé Court, is alleged to have committed a tort beyond such 
limits, is in accordance with the principles of private Interna- 
tional Law recognised in England: The Halley 1, The Code of 
Civil Procedure indicates that the same rule is to be followed by 
the Courts in British India. 


The question of jurisdiction is distinct from the question, 
which law will be administered by the Court adjudicating upon 
a personal tort alleged to be committed outside the local limits 
of that Court’s jurisdiction. The Civil Courts Act ITI of 1873, 
S. 16, was not cited to us, and is obviously not applicable; and 
there seems to be no other Legislative direction to the British 
Courts in Madras as to the law that they have to administer 
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except such directions as are implisdly contained in the 
preliminary section of most Acts, fixing the limits within which 
those Acts shall have effect or be enforceable.’ The law of torts 
has not.been codified in India, and we have therefore no deter- 
minate law delivered to the Courts by the Sovereign that sets 
the question of the choice of law at rest. The choice of law being 
thas open to the Courts, it is obviously in accordance with 


. justice, equity and “good conscience not to hold a person liable 
‘in'tort for an act which would be. justifiable in accordance with 


the law of the place were itis done; nor will the Courts hold a 
person liable unless the act is wrongful’ by the law of the 
country in which the Court is-situated, and by which the parties 
would have been governed if the act had been done within the 
local limits of its own jurisdiction. The law is thus stated by 
Lord Justice Mellish. in The M. Moxam1, “Now the law 
respecting personal injuries and respecting wrongs to personal 
property appears to me to be perfectly settled that no action can. 
be maintained in the Courts of this, country on account of a 
wrongful act either toa person or to,.personal property, commit- 
ted within the jurisdiction of a foreign country, unless the act is 
wrongful by the law of ‘the country where it is committed and 
also wrongful by the’ law of this country. The cases of 
The Halley 2, and Phillips v. Eyre 8, together with the other 
cases in conformity. with them, seem to be conclusive upon 
the subject. ” “This judgment is referred to with’ admiration by 
Lord Lindley in Carr v. Francis 4. ` 


The arguments for the respondent therefore that there was 
no cause of action, that the occasion was privileged and that, 
there was justification for the acts of the 2nd. defendant, may be 
conveniently considered under two main heads (1) whether the 
acts complained of would have been justifiable if they had been 
committed in British India; (2) whether they were justifiable i in 
‘Cochin under the law prevalent there. i 

With reference to the first head, the cases of Chatterton v. 
Secretary of State for India in Council 5, Jenoure'v. Delmage ô, 


Narasimha v. Balwant |, have been cited. These decisions and 


a - (1876) 1 P. D. 107 at 111. 2. (1868) L R. 2P. 0. 198. 
i a (1870) L. R. 605. 1. - 4, (1902) A. O. 176 at 184. 
6. (1895) 2 Q: B. 189; 6. (1891) A. C. 73. 


T (1908) I L.R 27 B. 585. 
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the principles enunciated in thern are not very helpful in the 
decision of the present question. The 2nd defendant, can justify 
his act only on the basis of his official position, and as I have 
already indicated, if he had in his private capacity done in 
British India the acts he is found to have done in Cochin, he 
would have been liable for defamation. 

Was the 2nd defendant then justified in accordance with the 
law of Cochin in publishing the libel as he did in Cochin—by hand- 
ing a copy of (Ex. B.) to the Pattamali? It was suggested that 
on this question two issues should be framed for findings by the 
lower Court. ; 

1. Was there any order by the Rajah of Cochin that the 
Sarvadhi Kariakar, should publish the libel ? 

2. Is the fact of publication actionable in Cochin ? 

These issues no doubt raise definitely the points on which 
the ultimate decision of the case depends, and they have perhaps 
not been considered, with as great a clearness as the appellant 
desires. But the Subordinate Judge finds that the initial enquiry 
was authorised by H. H. the Rajah of Cochin that Ex. B. is the 
copy of the Rajah’s order communicated to the temple, that in 
the usual course the Diwan sent it to the superintendent of the 
temple, that the 2nd defendant received it in his official capacity, 
and gave it (ashe was bound to give) tothe Pattamali the 
manager of the temple. Itis expressly found that the 2nd 
defendant did nothing more. Weare bound by these findings. 
But a perusal of Ex. B itself indicates its official nature, and 
purports the view that the 2nd defendant was doing’ what his 
office required him to do, in transmitting it’from his superior 
officer to the Pattamall. 


In these circumstances it would be useless to call for any 
fresh finding on the Ist of the two questions just mentioned. The 
Subordinate Judge has already answered it in the affirmative. 

Then it is argued that the act of the 2nd defendant might 
be actionable in Cochin, and that whether it is so or not, should 
be determined bya specific issue, on which the parties may be 
permitted to adduce evidence, and that the law of Cochin should 
be determined in British India as a question of foreign law, and 
therefore of fact.. The appellant’s contention is supported by 
the omission of the Subordinate Judge to determine asa question 
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of fact, what the law of Cochin is. But the respondent relies on 
the case of Carr v. Francis Teris ¢ Co 1. for the proposition that 
if the act is authorised by the Rajah of Cochin as the Subordi: 
nate Judge holds, then, inasmuch as he is the Sovereign authority 
in Cochin and his will must prevail, this is sufficient to show 
that the act was justified in Cochin. The question in Carr’s case 1 
was whether the seizure of certain ammunition by an Officer of 
the British Navy, acting under the orders of the British 
‘Government, was lawful. The seizure had taken place in the 
territorial waters of Muscat. It was justified on the ground 
that it was authorised by a proclamation issued by thé Sultan, 
the Sovereign ruler of Muscat, and pronounced to be lawful by 
a Court of enquiry in Muscat whose decision was confirmed by 
the Sultan, Lord Halsbury said in that case :—‘‘ My Lords, the 
argument on behalf of the respondents comes to this—that the 
Sultan of Muscat is not entitled within his own territory to say 
what shall and what shall not be the subject of traffic.* * * * 
Here the Sultan has pronounced what his law is; and I may say 
at once that, looking at these two documents, upon the true con 
struction of which, as it appears to me, the whole quéstion turns, 
the Sultan himself has pronounced, by an authoritative decla- 
ration, that what was done was lawful’. Lord Macnau- 
ghten said that the real question was whether the documents 
(consisting of a proclamation by the Sultan authorising the 
seizure, and the certificate of a Muscat court countersigned by 
the Sultan, stating that the actual seizure was authorised and 
Jegal) showed that the act complained of was an act done by the 
Sultan’s authority, as his act, which he adopted as. his own, and 
declared to be legal. He therefore answered the question 
in the affirmative. Lord Lindley also considered the docu- 


‘ments as proving that the act was legal, according to the law 


of Muscat. 


It is true that in the present case we have nothing equiva- 
jent to the subseqgent declaration by the Sultan of Muscat that 
the seizure was lawful. But when Ex. B is looked at, and 
the nature of the suit considered, it seems clear that the absence 
of such a subsequent declaration is immaterial. For here as I have 








1. (1902) A, ©. 176. 
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already said, no question arises whether the proceedings in Cochin 
ought to prevail or to have effect in British “India. All that has 
to be determined is whether the 2nd defendant was justified 
in transmitting a copy of the document to his official subordinate. 
_ His act would be justifiable if it appears that the Rajah of Cochin 


authorised the transmission. Ex. B itself leaves no doubt on this. 


point. It 1s in effect the decree of the court of enquiry presided 
over by the Rajah. To hold that the 2nd defendant was 
liable in damages, for defamation for performing his official 
duty of handing’ over Ex. B to his subordinate, would be to 
dictate to the Rajah of Cochia, the method of procedure in 
- his own territory. This the British Courts cannot do. All that 
they can do is to refuse to recognise the inquiry as a judicial 
proceeding affecting the rights of a person whose rights or status 
have been purported to be adjudicated upon. As the right of 
the Rajah of Cochin to hold the enquiry in the way he chooses, 
has to be conceded, a fair report of the proceedings would be 
justified; Allbwtt v. General Council of Medical Education and 
Registration 1. Much more therefore would an order based on 
such an enquiry, be privileged. 

Much reliance was placed by the appellant on the following 
statement in Rogers v. Rogendro Dutt 2. 

“On this state of facts it Coes not appear to their Lordships 
material to consider whether the demand made on the part of 
the plaintiffs was exorbitant or not, nor whether the opinion ex- 
pressed by the defendant, and on which he subsequently acted, 
was founded in good policy, or otherwise. Neither does it seem 
to them to conclude the question in the action that the act com- 
plained of is to be considered as the Act of the Government, and 
that in the part which the defeadant took in ithe acted only as 
the officer of the Government, intending to discharge his duty as 
a public servant with perfect good faith, and with an entire 
absence of any malice, particular or general, against the plain- 
tiffs. For if the act which he did was in itself wrongful, as 
against the plaintiffs, and produced damage to them, they 
must have the same remedy by action against the doer, whether 
the act was his own, spontaneois and unauthorised, or whether 
it was done by the order of the superior power. The Civil 


1 (Jefe) 42Q B. D. 400. 1. (1860) 8 M. I. A. 103, 130, 18]. 
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irresponsibility of the Supreme power for tortious acts could not 
be maintained with any show of justice, if its agents were not 
personally responsible for them, in such cases the Government is 
morally bound to indemnify its agent, and it is hard on such 
agent when this obligation is not satisfied ; but the right to com- 


.pensation in the party injured is paramount to this consideration. 


Neither in the case of damage occasioned by a wrongful act, 
that is, an act which the law esteems an injury, is malice a neces: 
sary ingredient to the maintenance of the action: an imprison- 
ment of the person, a battery, a trespass on land, are instances, 
and only instances, in which the act may be quite innocent, even 
laudable, as to the intention of the doer, and yet, if any damage, 
even in legal contemplation, be the consequence, an action will 
lie, ” l 

These words however are expressly referred to the “state 
of facts” before their Lordships- The facts consisted of an 
allegation that the defendant had wrongfully and unjustly and 
with the intention of injuring the plaintiffs prohibited the 
officers of the Bengal Pilot service from allowing the plaintiff's 
steam tug to be employed. The Privy Council held that the 
act of the defendant was not wrongful : that he merely instructed 
his own subordinates as to those whom they shoald employ under 
them ahd that this was quite lawful, 


_ They point out that no malice v was alleged (p. 135), 


“In the present case also the question would be whether the 
2nd defendant’s act was wrongful in itself : it is only if the act 
itself is wrongful, that it will not avail the 2nd defendant to 
allege that he acted on the directions of a superior whose person 
is not subject to the jurisdiction of the court : in such a case the 
responsibility of the 2nd defendant may be enforced in the 
courts, and. then there may (as pointed out by the Privy Council) 
arise in his favour a moral claim of indemnity from his superior; 

In the consideration of this point the plaintiff cannot put 
his case higher than on the assumption that by handing over a 
copy similar to Exhibit B, the 2nd defendant himself made the 
representations contained in Exhibit B, i.e., stated that an 
€nquiry into the plaintiffs conduct had been held, and that it 
had been ordered in consequence of the enquiry that certain steps 
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should be taken on the assumption that the plaintiff had com- 
mitted adultery. The 2nd defendant’s liability in transmitting 
a copy of the original of Exhibit B cannot be greater than if he 
had himself communicated its contents to the Pattamali, though 
the repetition of a slanderous rumour is actionable as well as its 
original invention (Watkin v. Hall 1, Tidman v. Ainslie 2). 
Hence a case which is more nearly applicable than Rogers v. 
Rojender Dutt 3 is Hart v. Gumpach £. . | 


There the plaintiff alleged that the appellant who was 
Inspector General of Customs invested with the General Superin- 
tendence of a college at Peking had made certain false represen- 
tations, relating to the plaintiff who was a Professor of the 
college. Their Lordships say at pages 458, 459, 460, 
461. “The representations made by the Inspector General 
were privilegd communications in the ordinary sense in 
which those words are understood; that is to say, communica- 
tions so far justified by the occasion on which they are made, 
that the inference of malice which prima facie arises from 
defamatory statements is rebutted, and the burden of proving 
express malice thrown on the plaintiff. 

“The appellant was entrusted by the Government with the 
general superintendence of the college and its professors, and it 
was his duty to make reports to the Tsung-li-yamen upon matters 
relating to its management and welfare. The resignation of a 
Professor, his absence from Peking, and any avowed disinclina- 
tion or refusal to perform the duties for which he was engaged, 
were matters which it would be within his_province to report. 
Reports so made, although defamatory, are prima facie justifiable, 
and the duty of making them rebuts, the malice which the law 
implies, and renders proof of actual malice, that is, of some 
wrong and improper motive, necessary to the maintenance of an 
action. 

% x & $ ¥ 

“The Judge ought, therefore, to have explained to the jury 
the relation and position of the parties, and (assuming for the 
present the existence of a limited privilege only) he should have 
told them that the action would not lie if the statements were 


1, (1868) L. R. 3 Q. B. 396. 2, (1854) 10 Ex. ch. 98 
3. (1868) 8 M.I. A. 103. 4 (1872) L. R. 4 P. O. 439, 
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made honestly, and in a belief of their truth, and that the burden 
was on the plaintiff to prove they were not so made.” 
l kah ‘ = x * * 


“The question is, whether the statements are so groundless 
that they afford evidence that the appellant knew and believed 
they were untrue and acted from malicious motives in making 
them. Their Lordships think that the appellant might have 
honestly believed. he was reporting what was substantiaily true, 
and that there is no evidence from which it can be reasonably 
inferred that he was acting otherwise than in the bona fide 
discharge of what he conceived to be his duty. But it is enough 


_ to'say that it is consistent with the evidence that such were his 


belief and motives in the absence of any proof that he really 


- entertained hostile or unfriendly feeling towards the respondent. 
_The respondent, therefore failed to sustain the burden, thrown’ 


upon him by the law, ot proving actual malice.” 

. The answer to this last question (whether the 2nd deten- 
dant acted with malice) is in the present case quite clear from the 
facts proved. The defendant did nothing beyond handing the 
copy. of the original of Ex. B, which he had received, to another 
office and he did so as a part of his official duties. The deci- 
sion last cited no doubt contains the law that would be applicable 
in British India and not the Cochin Law. It is not however 
necessary to consider whether on the materials before us we 


can assume that the Cochin Law is the same as the law appli- 


cable in British: India. For I have already pointed out, 
where the cause of action alleged is a personal tort committed 
outside the local limits of the jurisdiction of the Courts of British 
India unless the Act is wrongful according to the law both of 
British India and of the place where the act is committed, the 
‘suit will not lie. The*Lower Courts were therefore in my opinion 
right in dismissing the suit against the 2nd defendant and the 
appeal should be dismissed with costs. 


Ayling J :—I agree. ` 


, ’ 
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IN. THE HIGH COURT OF JUDICATURE AT oi, 


Present Mi. Justice Seshagiri Aiyar. 


Pichaikuttia Pillai _... Petitioner. (Plaintiff) * 
v. l 
Ranganadan and another ... ı Respondents (Defendants). 


Succession’ certificate S. 4—Hindwu Law joint Jamily—Debts due to— 
Not appearing to be such on the face of the doewment—Succession certificate un- 
necossdry—No difference between pronotées and ordinary debis. 

- No succession certificate is necessary in the case of adebt due toa Hindu 
joint family though the document stands in the name of an individual member and 
does not show on the face of it that the debt.is a debt due to the family. In this, 
‘there is no difference between ordinary debts and debts due on a Notes, 

Pallamraju v. Bapanna (1) followed. 


Petition under S. 25 of Act IK of 1887, praying the High 
Court to revise the decree of the District Munsif of Tiruvalur i in 
Small Cause Suit No. 1368 of 1913. 

T. R. Venkatarama Sastri for Petitioner. 

K. S. Ganesa Aiyar for Respondents. 

The Court delivered the following 

Judgment :—The plaintiff's case is that the promissory note 
sued upon was executed to his undivided uncle for monies advan- 
ced from the joint family-property, The District Munsif held 
that without a succession certificate the suit upon the promissory 
note is not sustainable. It was not seriously contended that his 
conclusion can be sustained, in so far as he has not given the 
plaintiff an opportunity : of producing a succession certificate. 
This procedure of ihe District Munsif is opposed to S. 4.of the 
Succession Certificate Act and doesnot find support T of 
the reported cases, KE aa 

. The important point argued by the ledtned akk on either 
side is as to whether a succession’ certificate is necessary in the 
case of debts due to a member of a joint family; and secondly, 
whether the fact that the document sued upon is a “promissory 
note should make any difference, in regard to the law upon the 
subject. The Act itself is designed to facilitate the collection of 


debts on--succession. In Hindu law there is a. clearly’ 


marked distinction between succession and devolution by 
survivorship, and as the preamble only refers ‘to cases of 


"©. R. P. 85 of 1914. | 6th February 1916. 
1. (1899) I. L. 22 M. 880. 
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succession, prima facie cases of survivorship are not within the 


-ambit of the Act. It has been argued by Mr.Ganesa Aliyar that 


under S.4 of the Succession Certificate Act what the court 
has to see is whether the debt which is sought to be 
recovered was recoverable by the person in whose favour 
the document was executed, irrespective of the question 
that the debt itself belonged to the jointfamily. He contended, 
that in the case of promissory notes as the suit can be brought 
only by the payee or the endorsee, the property in the note vests 
in the person in whose favour the document has been executed ; 
and consequently no question of the debt being due to the joint 
family can arise in such cases. I am unable to accede to this 
contention. As was pointed out by Mr. Venkatrama Sastriar 
if monies had been advanced upon a promissory note from. joint 
funds, and if the manager of the joint family collusively and 
fraudulently purported to discharge the executant from liability, 
it would still be open to the other members of the family to 
claim the debt from the person who had executed the document ; 
therefore the fact that it isa debt due upon a promissory note 


can make no distinction in the construction of S. 4 of the 


Succession Certificate Act. In all cases the question will be, 
whether the monies sought to be recovered were advanced from 


joint funds, or were the individual earnings of the person in 
. whose favour the document was executed, 


There are a large number of cases bearing on this question. 
The earliest of them in this court is that of Venkataramana v. Ven- 
‘kayya. It was held in that case that, unless the fact that the money 
was due to the joint family was apparent upon the face of the 
document a sutcession certificate was necessary. This view 
was apparently accepted in Vaidynatha Aiyar v. Clinnasami 
Naick ?. But in Subramainan Chetti v. Rakku Servai 3, the 
learned Judges pointed out that this qualification that in order 
to enable a member of a joint family to sustain a claim for the 
debt due to the family without producing a succession certificate 
there should be something on the face of the document indica- 
ting that the debt was due-to the family, was altogether an 
unnecessary reservation, In Pallamraju v. Bapanna 4, the 
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3. (1897) I. L. R. 20 M. 282. | 4, (1899) I. L. R. 22 M. 380, 
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view of the learned Judges who decided 20 Madras was KD 
as correct. i ~ ‘ 


Speaking for myself, I fail to see upon what principle the 
qualification, that upon the face of the document the debt should 
appear to belong to the family, can be imposed. There is 
nothing in the Succession Certificate Act to countenance’ this 
view. And in other courts this principle of the debt appearing 
ipon the face of the document to be due to the family has not 
been accepted. Pateshur: Partap Narain Singh ve Bhagwati 
Prasad 1, is distinctly against this view. In Jagmohandas 
_ Kilabhai v. Allu Marva Duskal 2, Beejraj v. Bhryo Persaud 5, 
and Gurpershad Singh v. Dhani Rai *, the only question that 
was considered was whether the debt belonged to the joint 


family or was due to the deceased member in his individual 


capacity. The casein Mathura Prasad v. Durgawati 5, which 
Mr. Ganesha Aiyar very fairly brought to my notice is a direct 
authority against the position,’ that a document upon the 
face of it must have the impress of a joint family debt if a suc- 
cession certificate is to be dispensed with. ` The most recent de- 


cision of this courtis that of the learned. Chief Justice in. 


Perayya v. Ahmad Abdul Rahiman Sait 6, in which he follows 
the earlier decision in Venkatramana v. Venkayya 1, and points 
out that in the case of a promissory note unless the debt appears 
upon the face of the document to be due to the joint’ family, 
succession certificate is required. The learned Chief Justice’s 
attention . was apparently not drawn to the later cases in Sub- 
ramanan Chetti v. Rakku Servai 8, and Pallamaraju v. Bap- 
panna 9, in which the learned Judges dissented from this view. 


On principle and upon the language of 5, 4 of the Succes- 


sion Certificate Act, the view taken in Pallamaraju v. Bapanna 9 


which is also the view taken in all the other High Courts, seems 
to me to be sound, These are decisions of Benches and as my 
view is also in accordance with them, I must hold that ‘the 
District Munsif was wrong in holding that a certificate was 
necessary in the circumstances of this case. Of course, on taking 


1. (1895) I. L. R. 1T A. 578. 2. (1894) I. L. R. 19 B. 888. 
8. (1896) I. L. R. 28 ©. 912. 4. (1910) I. L. R. 38 O. 182. 
5e (1904) I. L, R. 26 A. 380, 6. (1934) M. W. N. 671. 

7. (1890) I. L. R. 14 M. 877. 8. (1897) I. L. R. 20 M, 282. 


9. (1899)I. L. R. 22 M. 880. 
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“ evidence if it appears to him that the monies were not advanced 


from the funds of the joint family, he will give the plaintiff an 
opportunity of producing a succession certificate within a reason- 
able time and then pass a final judgment in the case. I must 
reverse.the decision of the District Munsif and direct him to take 
the case on his file and dispose of it according to Law. Costs-to 
abide the result. 


Nee mm 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis Kt. Chief Justice 
and Mr. Justice Hannay. 


Q, Rangasamy Naidu ... Appellant * 
| v. l 
Chinnasamy Iyer and cthers ... Respondents. 


- C. P. Code (V of 1908), S. 92—Alienee of trust properties—No relief can be 
granted against. 
In a suit under 8. 92 of the Code, to which the alienee of the trust properties in 
a party it is not competent to the Court to grant a declaration that the properties 
are trust properties and to order delivery of possession of the properties as against 
him 
Appeal from the decree of the District Court of Chingleput 
in O. S. 22 of 1911. 
T. R. Ramachandra Iyer and T. Narasimha Iyengar for 
Appellant. 
K. Parthasarathi Iyengar, P. M. Srinivasa Iyengar and 
N. S. Rangaswam Iyer for Respondent. 
The Court delivered the following 
Judgment :—This is a suit under S. 92 of the Civil Procedure 
Code, in which the appellant has been joined as an alienee of the 
trust property and a declaration. and decree for possession have 
been given against him. According to the recent decision in 
Raghava Chetty v. Pallate Sitamma 1 it is not competent to the 
Court to grant these reliefs against the alienee ina suit under 
S. 92 of the Code of Civil Procedure. The appeal must be al- 
lowed and the decree varied by dismissing the suit as against the 
3rd defendant with costs throughout. 
‘We are not prepared to interfere with the discretion exer- 
cised by the District Judge in not removing the 2nd -defendant. 
The memorandum of objections is dismissed with costs. 


* A. 5. No. 18 of 1918. l 20th January 1915. 
1. (1914) 2) I . D. J. 266. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sankaran Nair. 


; Rangammal ... Petitioner * (Claimant). 
v. 
Sevugan Chetti, minor by Respondent (Decree- 
his guardian, Chocka- holder). 


lingam Chetti. 


Civil Procedure Code, O. 21, R. 58—S. 116—Court not deciding question which 
it ought to decide—Possession in one’s own right—Purchase im the name of two 
— Possession by one and his widow the clarmant—Claim to be upheld, 


Where the lower Court has disposed of a case without deciding questions which 
under the Code it is bound to decide (e. g., the question of possession in a claim 
case) the High Court ought to interfere under S. 115, Civil Procedure Code. 


Wheie on a claim, it was found that the property was purchased in the name 
of the judgment-debtor and the claimant’s husband but the purchase money came 
wholly out of the latter’s pocket and he and the claimant were in possession since 
1902. 

Held, that the claimant being on the finding of the lower Court in possession 
of the property in her own right, her claim ought to have been upheld and the 
attachment raised. 


Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the District 
Munsif of Namakal in E. A. No. 482 of 1912 (E. P. No. 343 of 
1912 in O. S. No. 480 of 1909). 


This petition coming on for hearing, on Monday, the 17th 
day of February 1913. | 


T. Narasimha Avyangar for the Petitioner. 
K. R. Subramania Sastri for the Respondent. 


The Court delivered the following 


Judgment :— The District Munsif has not found who is in 
possession of the property. He only assumes that the petitioner’s 
husband was in possession. Without a finding as to who is in 
possession this matter cannot be disposed of. If the 
petitioner is in exclusivé possession of the property in 
her own right, she is entitled to get the properties re- 
leased “from attachment. If she is in possession of the 
property only as a joint tenant or a tenant-in-common 
i, e., on her own behalf and on behalf of the judgment-debtor, 


— 





“GO. R, P. No. 581 of 1912. Ist December 1914. 
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Rangammal the decree-holder is entitled’ to attach and sell the judgment: 
Gan AH debtor’s interest in the property. With reference to the above 
Chetti. observations, the Munsif will return a finding after taking 

evidence on the question of possession. Mr. K. R. Subramania 
Sastri argues that the matter is not one for interference under 
S. 115. of- the *Civil Procedure Code. Where the District 
Munsif has disposed of a case without deciding a question which 
-nı under the Code of Civil Procedure he is bound to decide for a 
proper disposal of the case, this Court ought to interfere under 


SŽ OS. 115 of the Civil Procedure Code. The finding should be 
submitted within six weeks and 7 days will be allowed for filing 
objections. ; 


[In compliance with the above order of this Court, the Dis- 
trict Munsif of Namakal submitted a finding that the attached 
properites were in the possession of the petitioner on the 
date of attachment and that such possession was not exclusive 
possession in her own right but only a possession which, in the 
circumstances can amount to one on behalf of the judgment- 
debtor and as a tenant-in-common with him |. 


“The Court delivered the following 


Judgment :—The properties were originally purchased in the 
name of the judgment-debtor Dorasami Aiyangar and his nephew 
Rajam Aiyangar, the claimant’s husband, by a sale-deed Exhibit 
(H) dated 13th October 1900. A decree-holder of the uncle 
Dorasami Aiyangar attached his interest in April 1912. The 
claimant seeks to get the properties released from attachment. 
The District Munsif finds that from a date subsequent to May 
.1902 and prior to 1903—1904, Rajam Aiyangar, claimant’s 
husband should have obtained possession and ever since, Rajam 
Aiyangar and his widow the claimant have been in possession, 
He also finds that the entire purchase-money payable under 
Exhibit H was paid by Rajam -Aiyangar only. But he holds 
that as there was no registered instrument of sale by Dorasami 
Aiyangar in favour of the husband she should be held to be only 

a tenant-in-common with Dorasami Aiyangar though in posses- 
a of the entire properties. On the facts found by the District 
Munsif the claimant is entitled to -have the properties released 
from attachment. She is as a fact in sole possession in her own 


| 
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right. I accordingly reve'se the order’ of the lower Court direct 
the attachment to be raised and “the properties released:from 
attachment. The petitioner is entitled to the costs in this Court 
including the costs of the fresh inquiry. The pérties will bear 
| their own costs in the lower Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: Mr. Justice Spencer and Mr. Justice Seshagiri Iyer, 
Annavi Muthiriyan ... Appellant* (Prisoner): 


Evidence Act, S.:38—Proof that witnessis not procurable --Necessity for—Con- 
sent of the accused's pleader notwithstanding—Rules of evidence same in Civil and 
Criminal cases—Subject to the rule that accused not to be convicted on admissions 
at the trial. 

The deposition of a witness examined before the committing Magistrate culd 
not be admitted in evidence before the Sessions Court under 8. 33 of the Evidence 
Act without reliable proof that the attendance of the witness could not be procured 
without unreasonable delay or difficulty though the accused’s pleader consents to 
the course. 


Such consent may be some evidence that the accused was not prejudiced thereby. i 


Though the Evidence Act is applicable to both Civil and Criminal trials, 
in the latter case, the rules therein contained are subject to the general principle of 
law that no accused person should be convicted on his own or his counsel’ admis- 
sions at the trial. 

Appeal from the order of the Court of Session of South 
Arcot Division in case No. 29 af the calendar for 1914. 


T, Arumainatham Pillai for the Appellant. 
Ag. Public Prosecutor on behalf of the Government. 


The Court delivered the following 
Judgment: Spencer, J.:—Apart from the question of the 


improper admission at the trial of the evidence of Akilanda 
Soma Naik given before the committing Magistrate without 
‘proof that it was impossible to procure by attendance before the 
Sessions Court with which my learned brother has fully dealt, 
I think that the accused is likely to have been further prejudiced 
in this trial by the misreception of hearsay evidence and that, 
on this account also, the appeal must succeed. The only evi- 
dence to connect the accused with this decoity is the statement of 
two witnesses, viz., Akilanda Soma Naik examined in the 
committing Magistrate’s Court and P. W. 2 examined in the 
Sessions Court. Both of these persons, on their own admission, 
are men employed by the Police to do private detection work in 
Kaller villages on behalf of the Police and in my opinion, the 
. jury should have been cautioned against acting too readily upon 


such evidence. 
*Crl, A. 641 of 1914. , 11th February 1916, 
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Both of these witnesses have given a detailed statement as to 
the inquiries made by them to obtain a clue to the decoity, in the 


course of which they employed one Chinnapayal as an agent.. 


The statements of Chinnapayal who has not been examined as a 
witness in the tria) of this accused are not admissible in evidence, 
but in the depositions of both of these witnesses, statements as to 
what Chinnapayal said have been recorded as though it was 
direct evidence. One’ of the statements made by Chinnapayal 
as given by P. W. 21s that four persons named by him had taken 


part in this dacoity and some others whose names he did not” 


remember; one of .those names was that of the accused under 
trial. What Chinnapayal said was not ‘evidence and should not 
have been admitted by the Sessions Judge, and it is likely to 
have prejudiced the Jury in deciding whether the accused was 


guilty or not. There are other statements in these depositions — 


referring to other offences which were irrelevant for the purposes 
of this trial. If the Sessions Judge found it necessary to admit 


such evidence for other purposes he should have cautioned the 


Jury as to its relevancy against the present accused. For these 
reasons, . I agree that the conviction must be set aside and that 
the accused should be retried. 





Seshagiri Iyer J. Jury brought a verdict of : guilty’ 


- against the accused in this case and the Sessions Judge convicted 


them ‘of the offence of dacoity. 


It is argued in appeal that there have been misdirections by 
the Judge and improper admission of evidence which have 
prejudiced the accused and to the verdict of the Jury. I do not 
think it has been proved that there has been any positive 


misdirection to the Jury except it be the failure of the Sessions ` 
Judge to draw pointed attention to the fact that they have to rely’ 
upon the testimony of an absent witness in the case. He refers 


in paragraph 7 of his summing up to the fact, that the Jury are 
not dependent on the evidence of Akilanda Soma Naick alone. 
That cannot be regarded as a direction to disregard the evidence 
of this absent witness. Other points relating to misdirection 
were mentioned bu: they all affect the appreciation of the 
evidence and do not point to any failure on the part of the 
Sessions Judge to direct the Jury aright. 


= 
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But on the question of the 1 improper admission of evidence, Annavi 
I am of opinion that the conviction could be set’ aside. In the a 
course of the examination of the 2nd witness: for the prosecution eee 
Seshagiri 


reference was made to the accused having taken part in another Aiyar, J. 
dacoity; this evidence ought not to have been allowed to goin. 
The nature of the evidence is such that it would have prejudiced 
the jury against the accused. But the more serious objection’ 
relates to tbe admission of the evidence of one Akilanda 
Soma Naick who was examined before the trying Magis- 
-trate. The Sessions Judge says; “This man has not put 
in an appearance in,this Ccurt, and it does not appear 
why he has not come.” Further on he says that “ the 
Public Prosecutor asked that his deposition in the lower Court 
might be filed as evidence here, .as it seemed that it would be 
causing unnecessary delay in the disposal of the case if it had to 
be adjourned for securing his attendance.” Again he says that 
the accused’s pleader does not object to the evidence given: be- 
fore the Magistrate being admitted under S. 33 of the Evidence 
Act. Under the Evidence Act tke Judge has ‘to satisfy himself 
that ‘the presence of the witness cannot be obtained without dn 
amount of delay or expense which he considers to be unreason- 
able. It is not enough to have the statement ‘of the Public 
Prosecutor to that effect. Theré must be independent evidence 
before him before he can exercise the powers given to 
him under the Evidence Act.  =urther the Appellate Court may 
not be prepared to act upon representations which have satisfied 
the trial Judge. It is therefore incumbent on the lower Court to 
have om récord some legal evidence’ on which he could act. It. 
was held in Empress of India v. Mulu 1, that it is the duty of 
the Court acting under S. 33 to have reliable evidence regarding 
the impracticability of procuring the attendance of a witness. In In 
Re Rami Reddi ? this conclusion seems to have found favour with 
the learned Judges of this: High Court. In a recent case in 
Calcutta in Emperor v. Kangal Mali 3, under similar circum- 
stances the Judges pointed out the danger of allowing statements 
made ın the Court below -to be: ‘used as evidence without having 
taken the necessary steps ‘to ensare: the attendance of the witness 


. = - = i 
1. (1880) ID, R. 2A. 6467- °° - 2. ' (1981) I. Li R. 3 M, 48; 
cenie 28, (1808) T D. R. 410. 601. 


42 


“Annawi 
Muthiriyan 
ain re. ` 


Seshagiri l 


Aiyar, J. 


332 — THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVII 


in the Court. The same view was taken in Noshai Mistri and 
Ham Chunder’ Haldar v. The Empress 1 and in the Queen v. 
Lukhun Santhal 2. I am therefore of opinion that the proce- 
dure of the Sessions Judge in acting upon the statement of the: 
Public Prosecutor was irregular. 


Does the fact that the accused’s pleader consented to the 
course make any difference in- the matter? This question is | 
not altogether free from difficulty. It is true, as pointed out in 
Imperatriz v. Pitamber Jina 3, that the provisions of the Evi- 
dence Act relating to the admissibility of evidence are as 
applicable to criminal trials as to civil trials. There can be no. 
doubt upon this matter, as S. 1 of the Evidence Act says that. 

“the Act extends to all judicial ‘proceedings in or before any 
Court including courts- martial. ” Therefore S. 167 of the 
Evidence Act governs trials before the Sessions Court. The 
question remains whether the-provisions of the Act are exhaustive 
of the rules of evidence and whether we can invoke the aid of 
the principles of jurisprudence or of English law as supplement- 
ing and explaining the rules of evidence given in the Act. The 
high authority of Edge, C. J. in The Collector of Gorakhpur v. 
Palakdhari Singh t, can be cited for the position that English de- 
cisions relating to evidence can be relied upon in India. I cannot | 
agree with the learned Public Prosecutor that we are not entitled 

to'refer . to English decisions as the Act is self-contained., 
Such a practice has the authority of very eminent Judges in 
India and I am not prepared to depart from it. S.58 of the, 
Evidence “Act lays .down that no fact need be proved in any 
proceeding which the parties thereto or their agents agreed to 
admit at the hearing. - The. learned Public Prosecutor argues 
from this that as the pleader | for the accused dispensed with the 


PN, appearance of Akilanda Soma Naick in the Sessions 


Court, the accused is bound by such an admission. The rules 
of evidence are subject to the general principles of jurisprudence, 


z that it is the duty of the prosecution to establish the case against _ 


the accused, and that they should not rely upon admissions made” 
by him in the .course of the ‘trial for convicting him. In 


ee 
i. (1880) I. L. R. 5 0. 958. 2. (1874) 21 W. R. (Orl. Rulings) 56. 
8. (1877) I. L. R.3 B. 61. BE L. R. 21 A. 1 (F. B.). 


i 
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"Reg v. Bertrand 1, the Judicial Committee of the Privy Council 
in a very PAN judgment point out the inadvisability - of 
basing a conviction upon evidence which but for the consent of the 
accused counsel should not have been admitted. This decision was 
followed in the The Queen v. Bholonath Sen 2. where the learned 
Judges pointed out that no conviction whould be based, against 
the accused upon anything that he said or consented in the 
course of the trial. The Queen v. Bishonath Pal 8, Jungi Khan 
v. Hur Chander Raitand Queen v. Raghoonath Doss 5 
are to the same effect. I mar cite Rangasamt v. Emperor 6 
a decision of the learned Chif Justice in favour of the same 
position. It may be argued that n most of these cases the consent 
of the accused or of his counsel was given for an infraction of 
the rules of procedure contained in the Code of Criminal Pro- 
cedure. I do not think any diference can be made between 
the violation of a rule of Procedure and’ the violation 
of. the rule of evidence. Th2 decision in King-Emperor v. 
Sakharam Pandurang." , is strongly in favour of the conten- 
tion of the vakil for the app:llart. In Subba v. The Queen Em- 
press 8, the learned’ Judges of this Court, while holding that 
the improper admission of evidence was illegal, came to the’con- 
clusion that the accused was nct prejudiced by such-evidence 
being admitted and that therefo-e it was not necessary to order 
a trial. The same view has been taken iw Purmessur Singh v. 
Soroop Audhikaree 9 and in In ihe matter of the Petition of 
Jhaubhoo Mahaton 19, I understand, these judgments to lay down 


that prima facie the consent of the accused or of his counsel is. 


presumptive evidence of the absence of prejudice. I do not take 
these rulings to lay down anything more than that. I do not 
think it was intended to rule that,” because an irregular pro- 
. cedure or improper admission of evidence has been consented to 
-by the accused, it precludes the Judges hearing the case from 
deciding whether, notwithstanding the consent of the accused; 
his case has been prejudiced by -he.irregularity.. In the present 
case the Sessions Judge pointed. out distinctly “that unless” you 





1. (1867) Vol. 4 M.P.O. (N.S.) 460 s.c 16 R. 891.2. (1876) I.L.R. 2 © 28. 

3. (1869) 12 W. R. (C. R.) 8. 00. a.x -£ (1871) 16 W. R. 69 (C.R) 
5, (1875) 23 W. R. 59 (C. R.) ` 6. (1908) 18 M. È. J. 880. 

7. (1901) I L..R. 26 B 50. 8. (1885) I. L. R. 9M. 88, 
9. (1870) 18 W. R, 40 (Cr Raling). . 10. (1882) I, L. R, 80, 789. 
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believe the story told by the lst prosecution witness and Akilanda 


Soma Naick there is no'case against the accused.” If I am right 
“in my conclusion that the evidence of Akilanda Soma Naick 


should not have been admitted in evidence, it is impossible to 
argue that the Jury were not prejudiced by` its inclusion, 
seeing that there was only one other witness on whose 


testimony they had to rely for basing the ‘conviction 


against the accused. I have already drawn attention to the 
reception of another piece of evidence’ which ought not to have been 
allowed to be given in the case. As was pointed out in Emperor V.. 
Waman Shivram Damle 1, such a course amounts to misdirec- 
tion. In my opinion, the verdict of the Jury and the conviction 
by the Sessions Judge should be set aside. 


a amah Kan 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Ayling and Mr. Justice Sadasiva Aiyar. 


Venkatachella Pillai and others a Appellants* 
a | (Defendants). 

Vv. f : 
Ranga Pillai and others : ... Respondents 
(Appellants). 


1 


Civil Procedure Code of 1908, O. 4/, R. 27—Appeal—Additional evidence 
—Admission of—Power of Appellate Court—‘‘ Substantial cause”—'‘Inability of 
party through no fault of his to produce important evidence in Court below,” whe- 
thera ‘‘substantial cause. ’’—Civil Procedure Code of 1908--O. 41, R. 33— 
Appellate Court—Power to reverse decree in favour of person not party to appeal 
— Mistake apparent on face of judgment and decree. 

- When the appellate Court wishes to admit fresh evidence in order to enable it. 
to pronounce a judgment to the satisfaction of its own mind, there - is nothing in 
Kissowji Issur v. G. I. P. Railway Co. (2) to prevent its doing so. 

Andiappa Pillai v. Muthukumara Thevan (3) Kamaswarappa v. Chalapathi (4) 
followed. , 
The expression “ for any other substantial cause ” in O. 41, R. 27 gives power ` 


< to the appellate Court to admit fresh evidence on the samé grounds as would 


justify the court of First Instance in granting a review. 

Held, that the discovery after the filing of the appeal of fresh ‘evidence not 
known to and not available to the appellant after due diligence in the first court 
was a “ substantial cause” within the meaning of O. 41, R. 27 justifying the 
admission of such evidence i in appeal. 


LA 





. S. A. 18 of 1914. = 11th December 1914. | 
1. (1908), I. L. R; 27 B. 626 2. (1907) I. L. R. 81 B. 381'(P. O.) 
3. (1912) M. W. N. 450,. 4. (1914) M. W. N. 864. 
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Kalka Singh v. Bamah Singh (1) Sheo. Singh v. Raghubans Kunwar (2) 
followed, Kessowji Issur v, G.I.P. Ry. (8) Krishnamachariar vy. NV inah dakan 
(4) distinguished. | ; ` 

Under O.. 41, R. 83 of the Code the aint Court has | power to, correct minor 
errors in the decree appealed from even if they. appear in the J udgment, in favour 
of persons who have not only not appealec but are not even parties to the appeal. 


Second appeal from the desree of the District Court of 
Chingleput in A. S. No. 7 of 1911, preferred against the decree 
of the Court of the District Mucsif of Conjeeveram i in O. S. No. 
255 of 1909. 

The suit was by two persons claiming to be the reversion- 
ary heirs of one Devaraja Pillai and to be entitled to succeed to 
his estate after the death of his daughter one Manickammal. 
The Ist defendant was the husband of the said Manickammal. 
He and the other defendants in the case, who were, with the 
exception of the 13th, alienees from the said Manickammal 
under sales or mortgages denied’ that the plaintiffs were the 
reversionary heirs of Devaraja as the latter had been given away 
in adoption to his maternal granifather and therefore ceased to 
belong to the family of his birth. The 13th defendant claimed 
to be the nearest reversioner of Devaraja on the footing of his 
adoption. The District Munsif dismissed the suit on the ground 
that the plaintiffs had not proved that they were the nearest re- 
versioners of Devaraja. With regard to the. alienations relied 
upon by the alienee-defendants, he held that they were binding 
on the plaintiffs. With regard to the claim.of. the 13th defen- 
dant, he held that the adoption of Devaraja by “his maternal 
grandfather was not proved. The plaintiffs appealed to thé 
District Judgé and, applied for the admission of an extract from 
the Inam Register of Singadiva-kam Village prepared in Fusli 
1270, Exhibit M., in the case. The District. Judge admitted the 
extract and mainly on its streng-h freversed the decree of the 
Court below. The main content.ons of the defendants in Second 
Appeal were that the District Judge ought not to have admitted 
the extract for the first time in appeal, especially in the absence 

of proof identifying the persons referred to in it with the persons 
| concerned in the -suit. The zrounds.on which the District 
Judge admitted Ex. M appear from the’ following extract from 
his judgment. “ The plaintiffs have'now filed an extract from the 


EE sae gain na ann anne na ee 
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Inam Register of Singadivakkam Village prepared in Fusli 1270. 
They say they only came to know that there were entries mate- 
rial to their case in this Register after the case was. closed in 
the lower Court and they were then shown an old copy of the | 
Register. Ex. Misa certified copy granted from the Collector’s 
office, and it is admitted now because I have no reason to doubt : 
that the plaintiffs did not know of it before.” 

With regard to the alienations the Court below held with the 
Munsif they were valid and binding on the plaintiffs. The decree 
however provided for the recovery by the plaintiffs of all the suit 
properties including those alienated. Some of the alienees were 
not parties to the second appeal at all. The question therefore 
arose’ whether the High Court had power to modify the decree 
of the Court below in favour of persons who had ‘not only not 
appealed against it but who were also not parties to the appeal. 

T. V. Venkataramaiyar for Appellants. | 

T. R. Venkatarama Sastri and A. S. Viswanathaiyar. for- 
Respondents. | 

The Court delivered the following 

Judgment :—The learned District Judge has found mainly, 
on the strength of.a document Ex. M which was réceived in 
evidence bv him on appeal that the plaintiffs (respondents) have 
proved that they were the nearest reversionary heirs of the 


. deceased Devaraja Pillai. It is contended by Mr. T. V. Venkata- 


rama Iyer for the appellants (who are most of the alienee-defen- 
dants) that that document was wrongly admitted in evidence and 
reliance is placed on Kessowji Issur v, G.I. P. Railway 1 and 
Krishnamachariar v. Narasimhachariar 2. 

The decision of their Lordships of the Privy Council in 31 
B; 381 was considered in sevetal later cases in this Court. It is 


necessary however, to refer only to Andiappa Pillai v. Muthuku- 


mara Thevan’ S. A. No. 819 of 1911 and L, P.'A. No. 118 of 1911 


. and Kamaswarappa v. Chelappathi 4, In all these cases it was 


held that when the appellate Court wishes to admit fresh evidence 
in order to enable it to pronounce a judgment to the satisfaction 
of its own mind, there is nothing in 31 B. 381 to prevent its 
doing so. It has been further observed in some of these later 


1. (1907) I. L. R. 81-B, 881 (P. C.) 3, (1908) I. L. R. 31 M. 114. 
8. (1912) M.W.N, 460 4, (1914) M.W.N. 864. 
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cases that the expression “ for any other substantial cause” 
in O. 41, R. 27 (old S, 568) gave further power to the appel- 
late Court to admit fresh evidence on the same grounds as would 


justify the Court of first instance in granting a review. That 


the discovery after the filing of the appeal of fresh evidence not 
known to and not available to the appellant after due deligence in 
the first court is such substantial cause and that such. evidence 
could be admitted at the hearing of the appeal has been also 
decided in Kalka Singhv. Bramah Singh land that view is 
supported by the decision of their Lordships of the Privy Coun- 
cil in Sheo Singh v. Raghubans Kunwar? their Lordships having 
approved in that case of the reception of such fresh evidence by 


the appellate. Court notwithstanding the arguments addressed to 


them that the reception of such evidence was improper. 

In the present case, reading the judgment: of the learned 
District Judge as a whole, we are satisfied that Ex. M. was 
admitted by him during the hearing of the appeal for ‘‘substan- 
tial cause” because he was satisfied that the plaintiffs were 
unable to produce it in the Court of First Instance through no fault 
or negligence of their own. The learned District Judge, no doubt, 
does not refer expressly to the plaintiffs’ negligence not having 
been the cause of their ignorance of the existence of Ex. M till 


after the decision of the District Munsif was pronounced but - 


having regard to the learned Judge’s refusal to allow the plaintiffs 
to produce another document as evidence before him on the 
ground that the plaintiffs were negligent innot having filed it 
before the Munsif, we think that he allowed Ex. M to be 
produced in appeal because he was satisfied that the plaintiffs 
were not guilty of negligence in not ‘having produced this par- 
ticular document before. In the case in 31 M. 114 the addition- 
al evidence was apparently allowed by the appellate Court in the 
very same irregular manner which “was pointed out by their 
Lordships of the Privy Council in Kissowj2 Issur v. G. I. Pv Ry. 
Co.3 as not permitted by law and hence,.that decision is not rele- 


` vant. 
The other questions argued before us are either questions of 


fact or points not taken up in the groupas of second appeal and 
we cannot entertain them. - 


1. (1911) 12 I.C, 382. ' 2, (1905) I. i R. 27 A. 684; 
' Ni 8. (1907) I.L.R. 31 B. 881.- A 
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There are however certain minor errors which have crept 
‘into the decree of the District Court (one-of these minor errors 
also appears in the judgment) and we are entitled to correct 


‘them under O. 41, R. 33 even if some of the parties are not 
before us and have not appealed. 


These errors relate to the properties alienated to the defen- 
dants Nos. 2 to 9, 11, 12 and 16. As these alienations have been 
declared by both the Courts to be binding on the plaintiffs, the 
decree of the District Gourt will be modified by removing the 
words beginning with “that the plaintiff do pay Rs. 120” up to 
the word “ hereunder,” the words “subject to the above limi- 
tations ” and the words “ after removal of the houses” up to the 
figures “ 11 and 12” and by Serang the word “other” bet- 
ween “the” “ sait and properties.” 

The appellants will pay three-fourths of plaintiffs costs 
and bear their own. 


——— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Ayling and Mr. Justice Tyabji. 


Ramasami Moopan er Appellant (Plaintiff). 
v. 5, 
Srinivasa Iyengar Lan Respondent (2nd Defendant). 


Civil Procedure Code, Act XIV of 1882, Ss. 268, 274—Usufructuary mori: 


, gage—Áttachment of —Personal remedy barred. 


Where in execution of a decree, the interest of the debtor under a usufructuary 
mortgage was attached under S. 274 of the old Civil Procedure Code. 

Held, that the deht having fallen due | (though the personal remedy of the 
creditor was barred) the attachment ought to have been under 8. 268 and in the 
absence of such attachment the mortgagor who had paid the mortgage money to 
the judgment-debtor in ignorance of the attachment.was protected. 

The test for the application of the Ss. 268 & 274 considered. 


Second appeal from the decree of the Court of the Tem- 
porary Subordinate Judge of Tanjore in A. S. No. 474 of 1912 
preferred against the decree of the Court of the District Munsif 
of Trivadi in O. S. No. 6 of 1912. 

The suit was for a declaration that the plaintiff was ihe fuli 
owner of the plaint properties and that the lst defendant’s 
attachment and subsequent proceedings in execution of the 
decree in O. S, 234 of 1904 on the file of the District Munsif’s 
Court of Tiruvadi were not binding òn the plaintiff. The plaint 


'alleged.that the suit properties originally belonged to one C who 


had mortgaged it by way of othi to S.in 1892, that the mortga- 
“S.A. No. 1691 of 1928. `- 2nd February 1915. 


Basan 
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gor’s interests were purchased by M in [898 and transferred by 
him to the plaintiff in April 1911 and that thus the plaintiff be- 


cathe owner of the equity.of redemption. The plaint further 


alleged that the other interest of S passed to his son C, that the 
Ist defendant got the other interest of C attached before judgment 
in O. S. 234 of 1904 aforesaid on 14-8-04, that in September 
1910 C transferred his interest by way of sub-mortgage'to K, 
that the plaintiff redeemed K and obtained a release deed from 
him in September 1911 and that thus he became full owner of 
the properties. The attachment referred to above was.duly 
' effected under S. 274 of the old Code, corresponding to O. 21, 

R. 54 of the present and was confirmed after decree on 18-8-1904. 
The other interest was duly proclaimed for sale and the sale was 
‘concluded on 6-12-1911 and confirmed on 8-1-12. With regard 
to the attachment and the subsequent sale at the instance of the 
Ist defendant, the plaintiffs case was that the same were invalid 
and could not affect his ‘rights because notice of the attachment 
was not served upon the then owner of the equity of redemption 
and the attachment itself was .made not under S. 268 of the old 
Code, corresponding to O. 21, R. 46 of the new, but uader 
S. 274 of the old Code, corresponding to O. ‘21, R. 54 of the 
new. There were other objections raised. by the plaintiff to 
the validity of the attachment and the subsequent sale, 
but the objection stated above isi the only one material for 
the purposes of the second appeal. The Cotirts below dis- 
missed the suit holding. that the mortgage attached was one 
with possession, that it was validly attached under O. 21, R. 
54 as an. interest in immoveable property and not as a debt; and 
that the sub-mortgage by C to K and the payment to him by 
the plaintiff were subsequent to the attachment and while it was 
in force. Against this decree the plaintiff preferred the above 
second appeal to the High Court on the grounds, amongst others, 
that the mortgage attached was not a mere usufructuary mort- 
gage inasmuch as there was in the deed a covenant to pay and 
that the attachment of the mortgage was invalid on the ground 
above stated and that therefore it did not prevent the plaintiff 
from paying off the mortgage amount to the sub-mortgagee dur- 
ing the pendency of the attachment. The portion of the mort- 
gage bond material.for our purposes ran as follows :— “.As the 
4450 Rs. has been received. by me as specified os you shall 

43 
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enjoy the said lands for a périod of 5 years from the 12th April 
1893 in lieu of the interest on the said sum and you shall pay 


‘the Sirkar tirwai’ fixed thereon. Within the said period of :5 


years, viz., before the 12th April 1898 we shall pay to.you, the 
principal of the mortgage amount and we shall redeem the ‘said 
lands clear of Sirkar tirwai. Further after discharging (the löan) 
as-above, we shall get back the mortgage deeds and other docu; 
ments which we have obtained and given to you. Should wẹ fail 
to pay you the principal of the usufructuary mortgage amount 
on the said due date, we shall, on your demanding it of. us with- 
in the 1st of the month of Chittrai in any year pay you.the said 
amount and redeem the mortgage. . : Ep” 

S. Muthiah Mudaliar for the Appellant. 

C. V. Ananthakrishna Atyar for the Respondent. 

S. Muthia Mudaliar :—My submissions are (1) that the 
attachment must have been made under O. 21, R. 46 and not 
under O. 21, R. 54 (2) that even if the attachment could be made 
under Rule 54, it is not valid because the conditions of Rule’ 54 
were not complied with. 5. 268 of the old Code corresponds to O, 
21, R. 46 of the present Code and S.'274 to O. 21, R.54. The 
mortgage in the present case is not a mere usufructuary mortgage. 
It ig a mixed mortgage because thereis a covenant to pay.. If 
the attachment had been made under Rule 46, I would have been 
served with notice and would not have paid off the sub-mortgagee. 

The mortgage périod had expired before the attachmeni. 
I rely upon the decision: in Chullile Peetikayul Nammad ‘vy. 
Othenam Nambiar 1: Jt is an express decision on the point. 
The decision in Nataraja Iyer v. Subbiah [yer? is distinguishable 


because the mortgage in that case wasa simple one. Manidal 


Ranchod v. Motibhai Hemabhai? is also distinguishable be- 


cause in that casé there was no covenant to pay. The mortgage 


was in that case treated as a pure usufructuary mortgage. 


With regard to my second point, I submit that even if the 
attachment could have been made under Rule 54, it was invalid 


-because the copy of the notice was not stuck up in the Collector’ S 
.office as required by that rule. 


V. Anantakrishnacyar with S. Subramaniya ee All 
the-cases lay down that a debt is to be attached as moveable 


Tae arn tas a ay aa ae a aaa 
` J, (1914) 27M. L. J. 239. ° 2. (1911) 22 M. L. J.'105=1. L. R. 37 NI. 51.: 


3. (1911) I. L. R. 85 B. 288. 
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property and an interest in land as immoveable property. Where 


the.debtor is in possession. of immoveable property, whatever 
the nature and extent of -his interest -thérein - may be,’ the 
creditor can attach the debtor’s interest as immoveable property. 
The creditor may elect to treat the debtor’s. interest as a debt 
merely and attach it as moveable property, Or he may elect to 
treat it as an interest in land and attach it as immoveable 
property. 

[Ayling, J. What is the procedure. to be followed for 
attaching .usufructuary mortgage ?] . i 


The. creditor must follow the procedure laid down for 
` attaching immoveable property, because he will be deemed tọ 
have treated it as immoveable property. If the attachment is 
made after the debtor lost possession it must be by the procedure 
laid down for attachment of moveable property. But if the 
debtor-is in possession, though the period allowed for payment 
had expired, the attachment may and must be as of immoveable 
property. Nataraia Iyer v. Subbiah Iyer 1, was a case of attach- 
ment of hypothecation; at. p. 53 issan observation to the effect 
that the procedure must be different if the debtor is in posses; 
sion. Chullile Peetikayil Nammad v. Othenam Nambiar 2 is dis- 
tinguishable. The creditor in that case treated the debtor’s 
interest as a debt (see p. 240). Moreover the mortgagee was not 
in possession and had only a money claim. In the present case 
the attachment was of the land itself. m 


[Ayling, J. In justice ind common sense, in cases where the 
mortgagee is in possession, notice must go to the mortgagor so 
that he may not pay the amount to the mortgagee himself, | 


. The Legislature intends that notice stuck up on land is 

sufficient notice to all persons interested in it. 
Further in this case the personal remedy was barred on the 

date of the attachment and the mortgage was then only a mere 


usufructuary. mortgage. The mortgagee continued to be in 


possession for several years after the date of the attachment. , 

_ _ Even if the attachment was irregular, the plaintiff who 
acquired an interest in the property subsequent to the attach- 
ment cannot set up the plea of its invalidity on that ground. 
Under S. 64 of the new Code, even if the attachment is irregular 


NN i aana 
4. (1911).I. L. R. 87 M. 51=22 M. 0.9. 105. 3. (1914) 27 M. L. J. 989, 
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or invalid, persons claiming title to the property attached from 


“the judgment-debtor subsequent to the attachment take only 


subject to it. Noordin Rutty v. Kunhi Banal, S. 276 
of the old Code contained certain’ words which have been omitted 
in-S. 64 of the new Code. Under the new section therefore the 
law is as stated above; | 


Again after the grant of the sale certificate nobody can say 
that the sale is bad by’ reason of the irrégularity inthe attach- 
ment. Noordin. Kutty v. Kunhi Bana 1. Balakrishna v. 
Masuma Bibi 2, Velayutha Muppan v. Subramaniam Chetty 8, 
(sale without attachment held good) Perumal Ayyan v. Alagiri- 


. sami Bhagavathar +, “ on demand ” in hypothecation bond does 


not make demand necessary. i 

S. Muthia Mudaliar in reply. 

My client is not a purchaser from the debtor subsequent 
to the attachment. He is a mortgagor who paid the mortgage 
amount to his mortgagee without notice of the attachment. 


iC. V. Anantakrishna Aiyar:—Payment was made to 
the assignee of the mortgagee under an assignment subsequent to 
the attachment]. 

Even so, inasmuch as the right attached was that of 
the mortgagee to bein possession till the mortgage amount 
was paid, there was nothing to prevent my client from paying 
the amount to his mortgagee. All that he says is that he must 
not be asked to pay the amount over again. The purchaser in 
Court auction purchased only the right to be in possession till 
payment. Under S. 58 of the Transfer of Property Act the 
usufructuary mortgagee is entitled to remain in possession only 
till payment. l 

The personal remedy was not barred on the date of the 
attachment because no demand was made before and limitation 
would run only from the date of demand Nittukaruppa Govindan 
v. Kumarasami Goundan 5. . 

“In the suit document the words are not “on demand” but 


“whenever you want”. : 


= 1. (1912) M.W.N. 879. 2. (1882) I. L. R. 6 A. 142 P. C. at 157. . 


"8. (1912) 234 M. L.J. YO. ` 4. (1896) I. L. R. 20 M. 246, 
l 5. (1998) 8 M. L. J. 167 
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Even if the personal remedy was barred, the procedure to 
be adopted would not be different because the mortgagor was 
liable to.pay the mortgage amount and he paid it without notice 
of the attachment. ; l 

The cases cited by the other side are to the effect that after 
issue of the sale certificate the judgment-debtor cannot object to 
the validity of the sale on the ground of irregularities in the 
sale. My contention is not that the sale is invalid by reason of 
irregularities but that at the date of the sale the mortgagee had 
no saleable interest because the mortgage amount had been paid 
up. Noordin Kutty v. Kunhi Bana 1 is distinguishable because 
there the question arose between the parties themselves. 

The Court.delivered the following 

Judgment :—The question iavolved in this appeal is whether 
the plaintiff is entitledto claim thathehas asubsisting usufructuary 
mortgage on the properties referred to in the plaint: or whether 
“the 2nd defendant can claim that he has acquired not only the 
equity of redemption but also the mortgagee’s interest. The 
decision of this question depends upon whether the mortgagee’s 
interest in the property was validly attached and sold in execu- 
tion or whether the attachment was invalid. After the alleged 
attachment of the mortgagee’s interest upon which the defendant 
relies the plaintiff paid off the mortgage amount and purported 
to redeem the property. The plaintiff claims that the redemp- 
tion was valid asthe attachment was invalid; and the defendant 
claims that the alleged redemption was void under S. 64 of the 
new Code of Civil Procedure, as the property hal been attached 
prior to, the alleged redemption. ; 

The learned pleader for the defendant relied upon the terms 
of S. 64 of the new Code of Civil Procedure and invited us to 
hold that inasmuch as the section does not state that the 
attachment referred to therein must be a valid attachment it is 
immaterial whether or not it is valid; that the payments therein 
referred to must be held to be void as soon as an attachment is 
purported to be made" irrespective of the validity of the attach- 
ment. We are unable to accede-to this argument as stated. It 
is unnecessary in the present case to consider whether the 
, section cannot operate if there is any irregularity whatsoever in 


1.” (1912) M.W. N. 879: ` 
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Ramasami the attachment. It may be that some irregularities may not vitiate 
aa the attachment for’ the purposes ofS. 64 of the new Code of 
Srinivasa Civil Procedure. . But in.the present case the alleged cause of 
-Iyengar. 
invalidity cannot be described as a mere irregularity as between 
the parties now before us. The attachment must be held.to be ` 
either entirely void or entirely valid. l 
The contention of the plaintiff is that the interest of thè 
usufructuary mortgagee was attached as though iť was immoveable 
property under S. 274 of the old Code of Civil Precedure 1882 ` 
(O. 21. R. 54 of the present Code); ‘and that it ought really to 
have been attached as a debt under S; 268 of the old Code of Civil 
Procedure (O. 21, R. 46 of the present Code). The substantial 
difference between the two modes of attachment (so far as at 
present material) is that under S. 268 the mortgagor would have 
received a written order of the Court prohibiting him. from mak- 
ing the payment to the mortgagee ; and under S. 274 he received 
no such order, nor any notice of theattachment. The mortgagor 
therefore can reasonably claim that the payment which he has 
made in ignorance of the attachment cannot be held to be void. 
if he was entitled to proceed on the basis that there was no 
attachment of the mortgagee’s interest because if there had beén 
an attachment in the form in which the law entitled him ‘to 
expect it to be made he would have been prohibited from making 
the payment and he was not so prohibited. 
The question may therefore be considered in the following 
form : : Is the mortgagor entitled to receive notice of any attach: 
ment of his usufructuary mortgagee’ s interest? And in the 
absence of such notice is he entitled to redeem the mortgage by 
paying off the amount due or will any payments he makes be 
invalid as against an attaching creditor of the mortgagee. _ a 
‘It is admitted that in the case of a simple mortgagee (as 
distinguished from a usufructuary mortgagee) the proper mode ‘of 
attachment is that applicable to a debt (S. 268 of the old Code of 
Civil’ Procedure’ now O. 21, R. 46 of the new Code of Civil 
Procedure) but it is urged that the case is different when the 
mortgage is usufructuary. Some support is given to this argu- 
mentby the decision in Manilal Ranchod v. Motibhai Hema- 
bhai; on the other hand Chuillile Peetikayal Nammad v. Othénam 
Nambiar 2 (to which one of us was a party is relied ‘upon ‘by 
1, (1911) I. L. R. 35 B. 388. l 2. (1914) 27 M. L. J. 289, 
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the plaintiff. In our opinion t'ere is no conflict-in the’ ratio 
décidendi of each of these cases: Manilal Ranchod v. Motibhai 
Hemabhai 1 proceeded on the :.ssumption that on the true con- 
struction of the deed then before the Court there was no debt 
which'the -mortgagee was entiżled to recover at the time of the 
attachment; and consequently a person who claimed to have 
acquired from the mortgagee a right which the mortgagee 
himself. did not possess, covld not claim to be put in 
possession of property as colateral security for a debt which 
did not exist. When in accordance with the document the 
mortgagee cannot claim to recover’ any debt from the. 
mortgagor nor the mortgagor claim to.make any payment to. 
the mortgagee it would seem that the attachment of the rights 
arising under such a documen? cannot take the form contained 
in.O. 21, R. 46 of the Code cf Civil Procedure (S. 268 of the 
old Code of Civil Procedure) ; for that form consists of prohibi- ` 
tions from making and receiving payments ; it would be meaning- 
less to prohibit persons from making and receiving payments 
when their relationship .is suct that no payments are contem- 
plated. On the other hand the decision Chullile Peetikayil 
Nammad v. Othenam Nambiar ?, proceeds on the basis that 
when there is a debt payable by the mortgagor the fact that the, 
mortgagee is in possession of the land does not the less make it a 
debt,- nor isthe mode of attechment of such debt affected the 
collateral security for such debt; even though that security -may 
take the form of possession of tae property. 


We have therefore to determine in this case first whether 
there was any debt which ought to have been attached as such; 
and secondly whether in failure of any such attachment, the 
payment on which the plaintiff relies can be considered to have 
transferred the mortgagee’s rights to him. 


' The mortgage in question was no doubt usufructuary. It 
l however provided for redemption on 12-4- 1898; and the mort- 
gagor promised to the mortgagee “ we shall pay to you the prin- 
cipal of the mortgage’ amount and we shall redeem the gaid 
lands ‘clear of Sirkar Teerwai. Farther after discharging (the 
loan) as above, we shall get back.the : mortgage deeds -and 
other documents 8 in number which we have obtained and given 


1. (1911) I. L. R. 85 B. 288, . 2. (1915) 27 M. L, J. 289. 
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to you. Should we fail to pay you the principal of the usufruc- 


tuary mortgage amount on the said due date, we shall, on your 
demanding it of us within the 1st of the month of Chittrai in 
any year pay you the said amount and redeem the mortgage.” 
At the time of the attachment therefore, viz., on 14-8-1904, the 
mortgagor had already become bound to repay the mortgage debt, 
and had in any case a right to pay it and to demand possession: 
of the mortgaged property. Hence it is clear that there was 
such a right to receive payment if it was offered as could. 
have been attached and if the attached creditor - desired that 
the payment should be made to him he should have obtained 
an order of the Court prohibiting the mortgagor from making 
the payment to the mortgagee ; S: 268 of the old Code of Civil 
Procedure. 


Secondly the learned pleader for the appellant forcibly 
pointed out in argument if the attachment be taken to be that of 
the mortgagee’s collateral security by way of being in possession 
of immoveable property till his debt is paid, then assuming that 
the attachment was valid the attaching creditor acquired merely 
that precarious interest in immoveable property by attaching under 
S. 274 of the old Code of Civil Procedure; and the defendant 


‘cannot claim to have any right to be in, possession of the property 


(for that is all the right that he- can oy as security for a a 
debt which has now been paid off. 

It was-contended for the defendant that there could not be 
said to be a debt capable of being attached, as the mortgagee’s 
personal rights had become barred, at'the date of the attachment. 
But assuming that at the date of the attachment the mortgagee 
could not have obtained any relief on his mortgage deed except 
possession of the property, it does not affect the mortgagor’s 
right to pay off the mortgagee and to obtain possession of the 
property nor the corresponding right of the mortgagee to receive 
payment prior to giving up possession. These reciprocal rights 
were not barred by limitation and the attachment could not 
affect them. The appeai will therefore be allowed. The suit 
will-be remanded to the Court of First Instance for disposal on 


“the other issues.. . Costs will abide the result. 


ow gamana. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Mller and Mr. Justice Sadasiva 
Aiyar. 


Kaliba Mavulvija Muhaminad Usain ‘Kadir 


Abttan Sahib and anothe- she Appellants * 
v. _ (Plaintiffs). 
Saran Bivi Saila Ammal and others ... Respondents 

-= (Defendants). 


Religious Hndowment—Trustee—Ou. of pocket expenses—Charge for—Scope 
of —Limitation, Art. 120—Trustce de son tort—Right to—Provided claim to office 
not dishonest or coitinuance in possession not wrongful—Right to be given credit 
for expenses up to income. 

Plaintiff was the trustee of a mosque mni by the District Court for 
the minority of the defendants ; 1st defendant became a major in 1900 and sued to 
recover possession when the plaintiff set wp that he was entitled to continue till he 
was repaid the sdvances made by him to the trust which claim however, was 
negatived in 1902 and that decision was upheld in appeal. Defendant gave up 
possession in 1905. ' T l ' 


Held that the suit by the plaintiff to zecsver the advances from the trust pro- 
perty was governed by art. 120 and not br art. 182. 

Peary Mohan Mukherji v. Narendranath Mukherji (1) followed. 

. Per Miller, J. — The starting point zor limitation was at the earliest the date 
of the judgment of the Court negativing p.aintiff’s right to remain in possession 
but probably the date whan he was turned out of possession. 

Per Sadasiva Aiyar, J. :—The starting point of limitation was the date of dis- 
possession and could not be earlier. ` 

Per curiam :—The time during which the ais suit. was pending could not 
be deducted under S. 14 of the Limitatior Act. 

Held also :—Plaintift was not entitlec to recover the costs of the litigation in 
which he unsuccessfully set up his right fo remain in possession. 

Per Sadasiva Aiyar, J:—The charge 2reated in favour of a trustee of a religious 
or charitable endowment enables him to take the sums he has expended on behalf 
of the trust only from the rents and profits of the trust estate (except in very excep- 
tional cases) and cannot entitle him to put an end to the trust itself by bringing 
the corpus to sale. Apart from the right of reimbursement from the rents and 
` profits of the trust estate (which is an uaconditional paramount right) the only 
way the trustee can enforce the charge in his favour is by prohibiting any disposi- 
tion of the trust property without previocs payment of those expenses. 

Even trustees de son tort ought to be allowed the'amounts spent by them for 
the necessities of the trust provided their 2laim to the office was not dishonest or 
. they did not wrongfully continue in possession, but their accounts should be sab- 
jected to a severer scrutiny than those of z lawful trustee. 

Held accordingly that the plaintiff was entitled to his out of pocket expenses 


for the purposes of the trust till 26-4-’02 when his right to conungg In possession . 


was negatived. 
“A. 8. No. 148 of 1910. 2nd April 1913. 
1. 1.(1909) 37 I. A. ET; 28 M. L. J. 171. 
44 : 


Kaliba 
Mavulvija 
Muhammad 

Usain Kadir 
Abttan Sabib. 
V. 
Saran Bivi 
Saila Ammale 


Kaliba 
. Mavulvija 
Muhammad 
Usain Kadir 


Abttan Sabib. 


Us 
Saran Bivi 


Saila Ammal. 





Miller, J. 


~ 


348 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


Held also that even thereafter, he was entitled to be given credit for the 
necessary expenses incurred by him as de facto trustee up to the limit of the in- 
come derived and should not be called upon to account for the whole maeoms with- 
out being given credit for thase expenses, 


Appeal from the decree of the Subordinate Judge at Tinne- 
velly in O. S. No. 8 of 1908. 

K. Srinivasa Atyangar for L. A. Govindaraghava Atyar 
for the Appellants. ‘ 

T. V. Seshagiri Aiyar for the Respondents. 

The Court delivered the following ; 

Judgment :— Miller, J::—The question we have to decide: iS 
one of limitation and it is not quite simple. The 1st appellant 
was in 1893 appointed by the District Judge as trustee or 
manager of an endowed mosque during the minority of the 
defendants, an expression which has been in a former suit 
held to imply the termination of his trusteeship on the date 


‘on which the eldest of the defendants attained the age of 


majority. That date was the 27th February 1900. The Ist 
defendant thereafter sued to recover possession from the appel- 
lant and obtained a decree on the 26th of April 1902, and ‘it is 
conceded that, though the appellant did, not actually surrender 
possession before 1905, we may take the date of the decree as 
the latest date on which he can be held to have had a pen 
to retain possession, 

The appellant’s contention is that he has a period of limita- 
tion of 12. years under article 132 or at the least a period 
of 6 years under Art. 120 of the 2nd Schedule of the Limitation 
Act within which to bring his suit for the recovery of sums ad- 
vanced by him to’ the trust of which he was trustee and not re- 
covered by him before he lost possession. The merits of his 
claim have not so far been investigated and we ‘may assume, 
without deciding, that some of the advances were made. before. 
February 1900, and that among those advances were some which. 
the trustee might properly recover from the trust ‘property. Ad- 


_yances made after February 1900 may possibly also be recover- 


able, if made for proper purposes, andI do not wish to decide 
more than that the expenses of the suit of 1901 in which the 
plaintiff unsuccessfully resisted the lst defendant’s claim to be- 
trustee, cannot be allowed. as a cee charge on the- trust pro- 


perty. 
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For the respondents the contention before us is that article 
120'is the appropriate article as held by the Privy Council in 
Peary Mohan Mukerjee v. Nar endra Nath’ Mukerjee 1, a similar 
case, and the starting point is the-27th February 1900, the date 
on which the minority of the let defendant terminated and with 
it the trusteeship of the 1st appellant. The Subordinate Judge 
has suggested the application. of other articles, not now relied on 


by either side and has held that, if article 120 be:applicable, the 


contention now advanced on behalf of the respondents must 
prevail. i 4 5 

I may here observe that the appellants. do not now rely on 
the acknowledgment, Exhibit F. -nor on the agreement, Exhibit 
G. Exhibit F, it is conceded, did not bind all the defendants, 
and, as the 4th defendant was a minor at the date of the trial and 
the agreement Exhibit G was not sanctioned by the Court, it 
was open to the parties to resil from it. 3 


The only question therefore 1 is the question of limitation. 
The Trusts Act does not apply to the case, ‘but the Privy Council 
have held in the case of a public’ trust that thé trustee has a first 
charge on the property for the’ purpose of reimbursing himself 
advances properly made. Itis argued therefore that a suit to 
enforce payment of the money charged’ would be governed by 
article 132, and taking the date of the advance as the date on 
which the money is due, the charge could be enforced ‘in: the 
present case in respect of all proper advances made within 12 
years of the 24th January 1908 i 

But the difficulty in applying article 132 in this ‘way is that 
there would be no one to be sued when the money became due. 
There is no beneficiary who could be sued by the trustee ` in 
possession, and the trustee could not sue himself, “Due” must 
therefore mean payable by some one else to the trustee, if article 
132 is to be applied, and limitation would’ start from the time 
when the trustee ceased to be able to pay himself. But this 
interpretation of ‘due is open to the objection that ‘the "money 
advanced is recovetable by the =rustee as soorn'as he can get it; 
and he cannot, properly speaking recover it before it is'“ due.” 

I doabt therefore whether article 132‘can properly be applied 
to a case where a man lends money out of his own pocket to him- 
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self as trustee of a religious institution on the security of the trust 
property, and 1 think it safer to follow their Lordships of the 
Privy Council in Peary Mohan Mukerji v. Narendra Nath 
Mukerji 1, and to hold that the appropriate article is article 
120. 

Applying that article we have to determine the date on 
which the right to sue accrued. Was it the 27th February 1900 
when the Ist defendant attained majority, or was it at the 
earliest, the 26th April 1902 when the Court refusing to accede 
to the Ist plaintiff's contentions (as defendant in that suit) that 
he was entitled to be trustee until the youngest child of the’ 
founder ceased to be a minor, and that in any event he was entitled 
to remain in possession till he was paid, decreed the 1st defen- 


-dant’s claim (as plaintiff in that suit).to eject him at once. 


Before discussing this. question, I may deal with a conten- 
tion that in any event the time occupied by the Ist plaintiff in 
defending his suit of 1901 must be excluded under S. 14, of the 
Limitation Act. I do not.think that section is applicable here. 
The 1st plaintiff as defendant in that suit claimed a right to 
remain in possession till he was reimbursed ; he did. 
not ask for a decree against the then plaintiffs for the 
money alleged to be due to him. That seems clear from 
the abstract of the defence set out in F, xhibit I (the judgment). 
That being so, his present claim is not founded upon the 
same cause of action; had he then claimed a decree against 
the plaintiffs for the money by way of counter claim, 
there might be something i in the contention, as he might, it is 
possible, have been held to be prosecuting the claim which he is 
now -prosecuting. (vide Maharajah Jagutendur Bunwara v. 
Deen Dayal Chatterjee); 2 but his defence in the suit of 1901 
cannot be treated as a counter suit when all he wanted was the 
dismissal of the plaintiffs suit in ejection as premature. 


Moreover the court did not dismiss his claim for want of 
jurisdiction’ to entertain it: it decided that it was unfounded, 
holding that ‘he had no right to remain in possession till paid ; 
and it told him that a suit for the money might be successful as 
a suit for a general account of management. The claim made 
was a claim to remain in possession and that rightly or wrongly 


1. (1909) 871. A.97; 20 M. L. J. 171. | 2. (1884) 1 W. R. 310, 
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‘was disallowed as a matter of law, m not for ` want of jurisdic- 
tion to entertain it or other like cause. 

The answer to the question raised on article 120.is- made to 
depend, as the case Was argued, on the further question whether 
an ex-trustee remaining in possession can sue his successor in 
respect of advances made to the trust. There is no beneficiary 
whom he could sue. in the case, and unless he can sue his 
successor, there can be no right of suit, and therefore limitation 
cannot start running.” . š 

The only suit-which appears possible is a suit for a declara- 
tion that the property is charged with the amount of the ex- 
penses, and the cause of action for such a suit might arise, it is 


suggested on the date when the trustee’s possession is threatened, - 


in this case, not later than some date in 1901, when the suit No. 
22 of 1901 was instituted by the Ist defendant. 


But such a suit would appear to be incompetent, so long as 
the trustee was in a position to collect the rent and pay himself 


without a suit and without obstruction or threatened obstruction. 


His possession was in jeopardy in the suit but his right to 
acharge on the property for expenses properly incurred was not 
denied and there was no threat to prevent him from collecting 
the rents and appropriating them so long as’ he remained in 
possession. When turned out he would have a cause of action 
for expenses then aupaid, but not so far asli can see, before 
that. 

The mere fact that there was in existence a person interested 


to deny his title to remain trustee would not give ‘him a right to: 


sue for a declaration: that person was not interested to deny 
his right to repay himself his proper expenses out of the property, 
so long as he was in possession of it, and apparently did not 
deny that right but‘claimed that some unauthorised collection 
had been made and I suppose, appropriated by the trustee, 
though that does not appear tn the abstract of the plaint given 
in Exhibit I. ; 


Consequently, I think ETA not without hesitation, : that 


tight to sue did not accrue to the plaintiff before the 26th of 
1902, (it may well be that it did not accrue till 1905), and the 
suit is not barred and must be remanded for disposal. Costs 
will abide the event. ' 
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Sadastva. Iyer, J. :—The-plaintiffs are the appellants. The 
İst plaintiff was the de jure and de facto trustee'of the plaint mos- 


gue from April 1893 to the end of February 1900 a period of six 
years and ten months. The 2nd plaintiff is-the lst plaintiff's 


agent. Then the Ist defendant attained majority and became 
de jure trustee, bat thè. 1st -plaintiff continued to be de facto 
trustee, refusing to give up possession of the trust properties 
to the Ist defendant under a claim that, till the 1st defendant’s 
two sisters and one brother also attained majority, the 1st 
plaintiff was entitled’ to continue ‘as trustee. - The defendants 
had to bring O. S.. .No. 22 of 1901 to eject, the 1st-plaintiff. 
That suit was decreed-in the original court in the end of April ' 


| 1902. The Ist plaintiff still réfused to deliver. up possession 


to the defendants, but. in- execution of the final decree.on. appeal 
in that suit, the defendants got possession in February 1905. 
The plaintiffs have brought this suit for recovery of Rs. 8,000 out 
of the’ Rs. 10,000 and odd alleged to have been spent by them 
till February 1905 for the benefit of the trust. .The period 
covered may be divived thus’:—- : 


(a) Between April 1893 and February 1900. Shen: ike 1st 
plaintiff ceased to be lawful trustee, (b) between February’ 1900 
and Apri] 1902 when the Ist plaintiff was-declared by a .Court 
of Justice not to be entitled to remain as. trustee any longer 
and (c) between April 1902 and February 1905, when the Ist 
plaintiff was ejected from possession of the trust properties. 
The plaintiffs claim recovery. of the amount of Rs. 8;000, costs 
and interest “out of the income of the said mosque on the 
liability of the property of the said mosque and out of the income 
of the said property.” The suit. was brought- in January 
1908 more than 14 years after the Ist plaintiff became 
trustee, and more than 7 years after the Ist plaintiff: ceased 
to be lawful trustee, but within 6 years of the-1st-plaintiff having. 
been declared by a coart of law to have ceased to be trustee 
(April 1902) and within three years of his dispossession by the 


‘defendants of the trust properties (February 1905), 


The learned Subordinate Judge who tried this suit in the 


‘original Court dismissed it as barred by limitation.. He con- 


sidered that article 61, article 85 or article 120 of the Limitation 
Act would apply and: that, applying any of these articles, the 
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suit was eee | I might state at once that article 85 has no 
application, as there have been “no mutual, open and current 
accounts ” and “no reciprocal deminds” between the plaintiffs 
and the trust. If article 61 applies, the period of limitation is only 
three years ‘from the time when the 1st plaintiff spent monies 
on behalf of the trust. If so, the plaintiffs’ claim is barred ex- 
cept in respect of monies within 3 years before suit, that is, bet- 
ween the 24th January 1905 and 9th February 1905, and we 
might take it that this is a negligible sum, even if itis not 
zero. On this question of the applicability of article 61 also, I 
might at once state that if this suit was an ordinary suit to 
obtain a single decree for money it would be no doubt barred by 
article 61, but the prayer of the plaint is for the recovery of the 
plaint amount “out of the income of the (plaint) mosque on the 
liability of the property of the said mosque and_ out of the in- 
come of the said property. To such a suit, article 61 cannot 
apply. If article 120 had to be applied, the lower Court 
thought that the starting point, for computing the period of 
limitation could not be later than February 1900 when the lst 
plaintiff's right as trustee came to an end, and, as the suit was 
brought in 1908, the suit was, an that view ia barred. 

3. The plaintiffs contentions are :— 

(a) That-article 132 of the Limitation Act providing for a 
period of 12 years applies to this case, as the plaintiffs claim a 
charge on the:trust properties, ; 

(b) that the. 1st plaintiff is-entitled to such a charge because 
he spent monies as a trustee, who nn to law, can claim 
such a charge. : 

(c) that even if he was not a trustee de jure for a “petted of 
the period during which he spent the monies, asa de facto trustee 
he was entitled to a charge on the trust properties just as if he 
was a de jure trustee. l 

(d) that the 1st plaintiff did not know that he was not 
entitled to`bé trustee till the 21st November 1904, when the 
High Coart finally decided against him, and hence he was 
entitled to acharge for what he spent till that date, 

(e) that he was at least entitled toa charge for what he 
spent till the 26th April 1902, when the original Court which 
decided O. S. No. 22 of-1901 pronounced its decision, because, 
till that date at-least, he bona fide believed that he was trustee. 
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(f) that at the lowest, he was entitled to a charge for what 
he spent before the 27th February 1200, when the first defend- 
ant attained majority. 

(g) that even if article 120 of the Limitation Act sla 
limitation should be calculated from February 1905 when the 
Ist plaintiff lost possession, as the 1st plaintiff could not be ex- 
pected to sue himself while he was in possession of the trust 
properties. i ' 

(h) that limitation could notin any event be calculated from 
before 26th April'1902, when O. S. 22 of 1901 was decided. 

(i) that the acknowledgment (Exhibit F) by the 2nd defen- 
dant in 1907 of the plaintiffs’ right to reimbursement saves 
limitation. ; i 

(j) that the razinamah entered into by the defendants 
during the course of the litigation entitled the plaintiffs to a 
decree for Rs. 8000 and the Lower Court should not have gonè 
into the question of limitation at all. 

(k) that the time spent in defending the suit No. 22 of 
1901 and in the conduct of the appeal in that case, should be 
deducted in the plaintiffs favour under S. 14 of the Limitation 
Act. l i : 

4. The answers ofthe respondents to these contentions 
are :—(a-]) Article 131 does not apply to a trustee claiming a 
charge on properties belonging to a charitable or religious trust. 
The charge of a trustee is not like an ordinary charge which en- 
titled a man to bring the charged property unconditionally to 
sale. Itis a charge which enables him to take the amount he ` 
has spent for the trust out of the rents and profits of the trust 
property or through raising monies by the creation of a similar 
charge to his own. 

Article 120 alone applies to a trustee’ s suit against the 
cestui que trust to enforce such charge (see Peary Mohan Mukerji 
v. Narendra Nath Mukerji 1). 

The 1st plaintiffs claim for what he spent for the trust 
before the 24th January 1902 is barred ; 


' (6-1) The 1st plaintiff could not be held to have spent monies | 
as trustee except before the 27th February 1900 and could not 


1.`- (1909) I. L. R. 87 C. 239; ÙL. R. 87 I A. 87=20 M. L. J. 171: 
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claim: even this limited: charge as: trustee- for what ‘he spent after- 
wards, : 


(b-2) He did not spend for the trust the amounts he alleges: 


to have spent before that date: 


(c-1) A de facto trustee is nat entitled to claim a charge like 


a de jure trustee and hence article 61 alone applied. 

(d-1) and (e-1) The Ist plaintiff knew on the 27th F ebruary, 
1908 that he was not entitled ta be trustee any longer. and had 
tio bona fides thereafter. 

(g-1) The possession of the ist:plaintiff had nothing to do 
with the starting point of limitation. l 


4 
(g-2) Wrongful possession by the Ist plaintift after the 27th 


February 1900 could not postpone the starting point of limitation, 
for the Ist plaintiff's suit against the trust to enforce his charge, 
as plaintiff could have sved the trust represented by its de jure 
trustees. to enforce the charge. 


(h) Even if the lst plaintiff bona fide belead till April 


1902 that he could not sue the. trust as he himself was the 
de jure trustee and could not therefore sue the trust so represent- 
ed by himself, his Said. belief could’ not prevent limitation 
from commencing to act, no provision being made in the. 
Limitation Act for postponing the commencement of a limitation 
period, because the Ist plaintiff was labouring under ‘a 
bona fide mistake and believed that he had’ no right to 
bring a suit till he lost possession or tilla Court of Justice 
declared that he had no legal status as trustee. ; l 
(i) The acknowledgment by the 2nd defendant in 1907 
could not bind the other defendants or the trust. l 


() The'Rdzinamah (Exhibit G) was not sanctioned by the ` 


Court and is useless, as one of the defendants is still a minor. 
; (k) That the time spent in ‘the Ist plaintiff's’ condict -of the 

defence in O. 5. No. 22 of | 1901 cannot- a deducted in the 
plaintiffs ‘favour, j 


5, “That the charge created i in iour of a trustee of a 
religious or charitable trust ‘enables him to take the sums he has 
expended on behalf of the’ trust only from’ the rents and profits of 
the trust-estate (except in very’ exceptional” ‘cases) ` and“ cannot 
entitle him.to*put an end tothe trust itself’ by’ bringing’ the corpus 
of the réligious or-charitabletrust-properties: to sale: has:, been 

45 
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Wy as 


decided both in England and India. In Prosunno Kumari Debya 
v. Golab Chand Baboo 1, their Lordships of the Privy Council 
say “it is to be observed that execution of the judgments sought 
to be set aside” (passed in favour of a creditor who had lent, 
monies to a temple trustee for carrying on the pooja &c. in a 
temple) “is decreed and in their Lordships’ view rightly only . 
against the vents and profits of the debuttur lands.” That 
a trustee has a lien and a charge upon not only the rents and 
profits of the trust property, but also upon the corpus is clear 


law (see Lewin on -Trusts Chapter 25, S. 2, paragraph 12). S. 32 


of the Trusts Act (which Act, though if does not relate to religious 
or charitable trusts according to S. 1, contains several provisions 
which lay down principles applicable to all trusts) says that be- 
sides the right of reimbursement out of property the charge 
which a trustee has upon the trust property for out of pocket 
expenses “shall be enforced only by prohibiting any disposition 
of the trust property without previous ‘payment of such expenses 
and interest”. This indicates that such a trustee has got only © 
two rights :— i i 

(a) to reimburse, to pay or discharge himself in respect of 
such out of pocket expenses out of the income and profits of the 
trust property (such right being. an unconditional paramount 
right) and nih ; 

(6) to a charge on the trust property, including its corpus, 
a charge which can be enforced only.. by prohibiting any disposi- . 
tion of the trust property without previous payment af such 
expenses. | 


6. Article 132 of. the Limitation Act. was evidently not in- 


’ tended to cover. such a qualified charge and, in any case, I ‘think, 


we are bound by the decision of the Privy Council in Peary Mohan 
Mukerji v. Narendra Nath Mukerji 2, and to hold that article 
120 alone applies to the. enforcement of such a charge--I have ` 
nothing to add to the reasons given by my learned brother for 


holding that Exhibits F and G.cannot avail the plaintiffs 


and that the sums spent in defending suit No, 22 of 1901 
and in conducting the appeals. from the decision in that 
suit could not, be. decreed in plaintiff's favour. This. disposes of 
the appellants’ contentions (a), (i), (j) and. (k). above. 





“1: (1875)2 I. A. 145 af 158. °2. (1909) 20 M. E. T. 11: L R SYE T 
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7." That the 1st appellant as trustee had a charge for what 
he spent before the 27th February 1900 and could have recovered 
“that money was not ‘denied. (Iam just now leaving the question 
of limitation on one side). ` Whether he could recover what he 
spent out of his pocket between the 27th February 1900 and 
April 1902 (when the plaintiff's right to trusteeship was negatived 
by the decision of a court of law) and whether he could recover 


what he similarly spent, between April 1902 and February 1905 


when he was dispossessed, are questions on which I must confess 
I have felt grave doubts. Was he (the 1st plaintiff) merely and 


purely. trustee do son tort during those periods ? -Even if he was so. 


is he still entitled to claim out of pocket expenses-during the period 
when he was such trustec ? I find that the expression “ express 
trustees” is held to include even trustees de son tort who pro- 
fess (without title) to hold certain ‘properties as trustees, that 
trustees de son tort might even become ‘constructive trustees. if 
they renew leases in their own names (see Lewin on Trusts, 
ChapterX) and that a trustee de son tort cannot plead limitation 
against the cestui que trust, as S. 10 of the Limitation Act provi- 
ding that “a person in whom property has become vested in 
trust for a specific purpose” cannot plead limitation in a suit by 


the cestui que trust, is applicable to trustees de son tort also (see ` 


Mitra on limitation, page 771). J think that if a trustee de. son 


tort is subject to all the liabilities of'an express trustee, he should ` 


also be given in some cases and ‘subject to certain conditions, 
some of the rights of a lawful trusteé to réimburse himself or to 


recover properly incurred out of pocket ‘expenses, Of course,- 
the accounts of such a trusteé de son tort may be liable to be: 


subjected toa more severe scrutiny than those of a lawful trustee, 
but, on principle, I think that what a trustee, of whatever kind, 
has really spent for the necessities of the trust should be 
reimbursed to him, if his claim to the office of the trustee was 


not dishonestly made or if he did not wrongfully continué in- 
possession, I donot say that all trustees de son toré are entitled - 


to reimbursement of out of pocket expenses incurred on behalf 
of the trust. If a man violently and dishonestly takés posses- 
sion of trust properties under a false claim -to be trustee, he 
cannot be allowed to claim out of pocket expenses. If a man 


after being told by a court of law that he ought to give up - 
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possession to the legal trustee, would not give possession, and 


then chooses: to spend.’ further monies out of his own pocket 


taking. the chances of obtaining a decision in appeal in his 
favour, he must also be held to take the risk of losing the 
subsequent out of pocket expenses. As my learned brother has 


remarked in his judgment what the Ist - plaintiff spent in O. 


S; No. 22 of 1901 and the appeals therefrom to establish his 
own alleged title (found to be non-existent by the courts) cannot 
be treated as monies spent for the trust and could not be 
recovered, unless the court had allowed his costs also to come 


out of the trust estate. A person, who acts bona fide as trustee 


or remains in possession after he had ceased to be trustee 
by virtue of his lien on the -trust properties to ‘recover ` 
out of -pocket expenses incurred while he was trustee, 
must, however, (it seems to me) be allowed to claim recovery 
of such expenses incurred during:’ the period when he was 
legal trustee, and also when he bona fide believed himself to. 
be trustee, or when he bona fide believed that he had a right to 
remain in possession of the office till he was so reimbursed. The 
questions (4) whether the 1st plaintiff bona fide believed himself 
to be trustee between, February 1900 and April 1902 (6) whether 
monies were due to him from the trust in February 1900 and 


the Ist. plaintiff believed that he was entitled to continue to hold 


the office till the amount was reimbursed to him, either or both 
of these questions, might have to be decided by the Lower Court 
for. coming to a conclusion on the point whether the Ist plaintiff 


is entitled to out of pocket expenses (if any) between these dates. 
_ After 1902, the Ist plaintiff cannot claim out of pocket expenses, 


as he must be held to have taken the risk himself and as such 
expenses were incurred in assertion of his own false title, which 
he could not have bona fide believed in after that date, as his 
claim to remain in possession:after that date was disallowed by 
the court. If he afterwards spent money for necessary purposes 
less than the income got, he must, of course, account for the. 
surplus, but if he spent more, it was at his own risk. He should, 
however, (I think) be given’credit for necessary expenses incur- 
red by him as de facto trustee up to the limit of the income deri- 
ved and should not be debited with the whole income received 
without being given any credit at all for even necessary expenses 
incurred, : 


e 
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7 8. ‘In. the present-case, th2 Ist plaintiff's right to reimburse- 
ment of out of pocket expenses before February 1900 is unques- 
tionable (subject of course, tothe question of limitation). ~The 
question of the 1st- plaintiff's bona fide belief as to his legal posi- 
tion after February 1900 till April ‘1902, when the Court deci- 
ded against his.right, may be relevant in deciding whether the 
plaintiffs are entitled to-claim out-of-pocket expenses incurred 
between those dates. That question will, however,-. not ‘arise, if 
the-trust was indebted to the plaintiffs in. February 1900; when 
the Ist plaintiffs title as trustee ceased.and if that debt .had. not 
been discharged out of the cents and profits before February 
1905.: The plaintiffs. would have (or at least, could bona fide 


claim) a right to remain in possession till the money was paid.up, 


and so long as they remained in possession, they should maintain. 
the trust as de facto trustees lawfully in.possession of the trust 


properties. As however, in April 1902, a court of law. decided. 


against the 1st plaintifs right to remain in possession, the plain- 


tiffs could not (it seems to me) claim out of pocket expenses in-_ 


curred after April 1902. 
9. The last question remeining for disposal, the question 
involved in contentions (g) and (A) of the appellants is also one 


of. great difficulty. I was, at first, inclined to hold that 


the right to sue for the relief of ceclaring and enforcing a.trustee’s 


charge accrued at once on each occasion when he spent monies 


out of his own pocket and thet after 6 years from the date of 


each such accrual, the right to sve for such money became barred. - 
In Kandasam Pillai v. Avayambal alias Tangachi Ammal 1, it. 
was held by Benson and. Krishnaswami Iyer, JJ. that an agent — 


who had got a right of retainer and a right of lien (Ss, 217 
and 222 of Contract Act) has only 3 years from each of the dates 
_of his spending monies for h s principal: for recovery of that 
money and that the cammencerrent of the running of limitation 
is not postponed to the termination of the agency. It might, 
fairly be argued by analogy of réasoning, that the trustee’s right 
also to recover from the trust accrued at once on his i incurring 
each out of pocket expense. But I find in Peary Mohan M ukerji 
v, Narendra Nath Mukerji 2, - that their Lordships of the Privy 
Council held that the executors of the. deceased trustee, Bijoy, 


were entitled to a period of 6 years from the date of his death, 





a ee a ee 167: 20M.L.J.989. - ,; 
2. (1909) 20 M, h, d. 111=L. BR. 811 JA. 27, | E ay 
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when he of. course. ceased to bea trustee, (and not from 
the respectivé dates of his incurring expenses on behalf òf 
the trust) within -which to bring their suit for reimburse: 
ment out of the trust property. And the reasons given by my 
learned brother in the judgment. just now pronounced by him 
(and which I had the advantage of perusing before writing this 
judgment) have led me‘to thé same conclusion as is expressed 
in his judgment, namely, that, till the trustee lost posses- 
sion of the- trust properties, no right to bring a suit to enforce 
his claim ‘against the trust properties Accrued to the trustee. AS 
I said above, this also seems to have been the view of their Lord- 
ships of the Privy Council in Peary Mohan Mukerji v. Naren: 
dra Nath Mukerji 1, though their Lordships do not set out thé 
reasons which led them to the conclusion that the daté of the 
death of the former trustee, Bijoy, was the date of the commenéé- 
ment of the cause of action inthat case. There is-no doubt this 


difference between the facts of this case and those in Peary 


Mohan Mukerji v, Narendra Nath Mukerjee 1 namely ,that the 
trustee whose representatives were the .plaintiffs in that casé was’ 
a lawful trustee till his death, whereas the trustee suing in this 
case ceased to be a lawful. trustee in 1900 and was directed in 
1902 bya court of justice to give up possession of the trust pro- 
perty. But I think that this difference could not affect thé 
principle that, till possession of the trust property out of which 
the plaintiff could reimburse himself is lost,‘ the peculiar suit to 
enforcé a trustee’s peculiar charge could not be brought against 
the trust. An agent has only the rights of retainer and lien, 
whereas a trustee has also a distinct charge even after he loses 
possession of the trust properties; an agent has only 3 years t6 
ste, whereas a trustee has 6 years to enforce his charge; an agént 
can at any time sue his principal, whereas religious or charitable: 
trustee or one who claims to be such trustee cannot as plaintiff 
gue the trust as’ defendant, himself representing the defendant 
trast, and these distinctions probably prevent the analogy of the 
case of Kandasami Pillai v. Avayambal alias Thangathachi 
Ammil1 being applied as regards the commencement of thé, 
period of limitation. “I would therefore hold that the plaintiffs: 
cause of action arose only in ‘February 1905. 
10. Yn the result, I concur in-the‘order ` of reversal and 

remand made by my learned. brother. `` 
1. (1910) 1. L. R. 84 M. 167. s. c. 20M. L, J. 989. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasa “Aiyar and ‘Mr. Justice 
Hannay. 
Chavali Subbamma alias Saraya : Appellants * 


and others. ` - (Defendants 
v, | -- Nos. 1 and 2) 
Tulluru Venkatrayudu and others ... Respondents 
(Plaintiffs). 


Evidence—Landlord and Tenant—Lease in writing imadmissible—Oral evi- 
dence of relationship—Of terms, excluded—Evidence Act, S. 109—Oessation of rela- 
tionship of—Burden of proof, 

Oral evidence is admissible to prcve that the relationship of landlord and 
tenant exists between the parties thouzh there is a rental agreement in writing 
which is inadmissible in evidence but the terms of the tenancy cannot be so proved. 

When it is shown that. the person in possession, before the defendant was a 
tenant of the plaintiffs at one time, it is Hr him to show when that tenancy ceased 
and possession became adverse. 


Second appeal from the decree of the Court of the Additional 
Temporary Subordinate Judge of Guntur in A. S. No. 176 of 
1912, preferred against the decree ot the Court of the Principal 
District Munsif of Guntur in O. S. No. 593 of 1911, 

“The suit was to establish plaintiffs’ right to and to recover a 
thatched house and site. The plaintiffs’ case was that the house 
and site were sold by the lst defendant and, his father and 
brother to the ist plaintiff by a registered sale-deed and were 
held‘originally by the ist defeadant and his father and brother 
under an unregistered rental agreement for 5 years and after- 
wards by the Ist defendant aloe. The ist defendant and his 
minor son -the 2nd set up the de-ence inter alia that the alleged 
sale and the lease for five years were nominal; that the alleged 
subsequent lease to the lst Gefendant “was false, that the 
defendants all along continued ir possession and that the suit 
was therefore barred by limitation. The District Munsif found 
that the sale was benami, and that the defendants were in pos- 
session as alleged by them, refused to admit the rental agreement 
in evidence onthe ground that It was not ‘registered, and dis- 
missed the suit. On appeal the Sub-Judge found that the sale was 
not benami and: held, on the strength of the evidence of P. W. 7; 
that the relationship of landlord and tenant between the 1st plain- 
tiff and 1st defendant and his father and brother had been proved, 
that the onus lay on the defendarts of showing that the tenancy 


was terminated more than 12 years before suit and that, asthere . 


ts. A. No. 117 of 1914. "7 *  ** “94th November 1914. 
"46 , 
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was no such proof, the suit.was not barred. He “accordingly 
reversed the decree of the Munsif and decreed the suit. Against 
his decree, the defendants preferred the above second appeal on 
the grounds, amongst others, that the court below ought not to 
have taken into consideration the rental agreement and that it 


. should have’ held that no Euan) was created in respect of the 


suit house. 
B. N. Sarma for Appellants. 
M. O. Parthasarathy Iyengar for Respondents, 
The Court delivered the following 


Judgment :—We must accept the Subordinate Judge’s finding 


that the sales in lst plaintiffs favour were real transactions, 
and that the first piarati was not the’ benamidar of any other ` 


person. 


As regards the lands (items 1 and 2), we think that the. 


Subordinate Judge” (on appeal) intended to accept and 
did accept the evidence of the first plaintiff and his witnesses 
that the 1st’ plaintiff directly enjoyed tbe lands till ten years 
before suit. The decision of the question whether there was an 
oral lease afterwards of the lands to the defendants becomes 
unnecessary. 


Coming to the house site item 3, the Subordinate Judge 
accepts the evidence of P. W. 7 which proves that the relation- 


ship of landlord and tenant existed, between the 1st plaintiff and . 
; Venkanna i in about 1892, Oral evidence to prove such relationship 


is admissible even if the rental agreement is not admissible in 
evidence and even if the terms of the tenancy (such as the period, 
the rate of rent, the covenants of the lease, etc.) cannot be proved 


“by oral evidence. See Ameer Ali v. Yakub Ali Khim 1. Under 


S. 109 of the Evidence Act it is for the Ist defendant to prove 
that relationship ceased to exist before Venkanna’ s death which 
took place within twelve years before suit, The ist plaintiffs 
possession, therefore, ofthe house site continued till 12 years 
before suit and his claim is not barred even as regards the house 
site. The second appeal fails and is dismissed with costs. The 
decree of this Court will however make ‘it clear that the site 
alone of item 3 is decreed to the plaintiffs and the defendants 
are at liberty to remove the superstructure at any time before 
— through court is made to the plaintiffs of the site. 


a a - (1914) I. L. R. 410. 847, 0 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Saakaran Nair and Mr. Justice 
Oldfield. ae 


Rao Rama Rao Minor by adoptive mother Appellants* 
and next friend Rao Achamma Garu, - (Plaintiffs) 
and another - l O 

D. ' 
Narasimha Nayanim Varu end others = Respondents 
(Defts. 1, 3 and 
_ 4 and 2nd Defi’s 
; L. R.) 

‘Hindu Law—Adoption—By widow —Undivided family—Consent of managing 
member—Suficiéncy of —Improper eee of—Adoption after long delay to 
alienate property outside family.’ 

The managing member of a Hindu family cannot be said to have acted im- 
properly in declining to sanction an adoption made by the widow of a deceased 
member after long delay to enable her to alienate the property outside the family. 

Semble ;—In an undivided family the consent of the managing member alone 
might be sufficient to validate the adoption. 

Appeal from the decree ož the District Court of North 

Arcot in O. S. No.. 41 of 1910. 
: The suit was for a declaration, that the 1st plaintif was the 


adopted son of the deceased L. N., the husband of the 2nd plain- 


tiff, and as such entitled to a moiéty of the joint family proper - | 


ties in the hands of defendants 1 to 3 in the suit. The plaint 
also-prayed for a partition of the properties and for delivery to 
the Ist plaintiff of the moiety. The lst defendant was the un- 
divided brother of the deceased L. N., and defendants 2 and 3 
were his sons. They contested the validity of the adoption of 
the 1st plaintiff. The plaintiffs admitted that the 1st defendant 
had not assented to the adoption but alleged that his consent 
had been asked for by the 2nd plaintiff and improperly withheld 
by him. The plaintiffs stated that the assent of defendants 2 
and'-3 and of.the nearest divided kinsmen of the deceased L. N., 


had been obtained. It was also admitted that the adoption was à 


made on condition of the 2rid plaintiff being allowed to retain 
for herself absolutely a fourth of the pea of the deceased 
and that she was so.allowed to retain it. 

` The points raised 1 in and considered by: the Court below 
were :— 
» - (1) whether e consent of: gape 2. and 3 and of the 
divided Kinsmen was obtained, end, if so, whether their consent 


* A. S. 1 of 1913. a 8th: February 15. 
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was. obtained by. sagê ahan and was such as the law 
contemplated ; 

(2) whether the 1st defendant improperly ` sakli his 
consent ; 

and (3) whether by reason ai lst defendant’s consent not 
having been obtained, the adoption was invalid. 

The Court below dismissed the suit. It found that the 3rd 
defendant and the divided kinsmen did not assent to the adop- - 
tion; that the 2nd defendant gave his assent on the faith of the 
representation that the deceased had been anxious to adopt a 
son ; and that the widow was instigated to make the adoption by 


‘her son-in-law because the Ist defendant refused to give her a 


large sum for her maintenance. Jt held that the adoption was 
invalid without the assent of the lst defendant; that he did not 
improperly withhold his assent, and. that the assent of. defen- 
dants 2 and 3, even, if true, was insufficient. 

The plaintiffs preferred the above appeal to A High or 

L. A, Govindaraghava mae and A. Angenan Aiyar 
for appellants: : 

(1) The consent :of the 2nd defendant is not invalid, even 
if it is assumed that it was given on the faith of the representa- 
tion that the deceased : also intended to make dn adoption. If 
the Court is satisfied that in giving his consent the sapinda 
exercised an independent discretion, it will hold the consent to 
be valid, whatever the representation might have béen. Rama 





Redd v. Rangamma 1, Subramanyam v. Venkamma 2, F urther 
in this case the representation was not that the widow had 


‘the authority of her husband as in the cases referred to 


(2) The motive of the widow in making the adoption ought’ 
not to be considered’ in deciding the question of the validity ‘of 
the adoption. l i 

The fact that she made the adoption from corrupt motives 
cannot invalidate. It is not the motive of the widow that is 
important but the nature of the consent that has been given, the 


‘reason being that if the widow acts from improper motives the 


sapindas may withhold their consent. Vellanki Venkatakrishna 
Rao v. Rama Lakshmi®, Murugappa Chetty v, Nagappa Chetty4. 


1. (1900) 11 M. L. J. 20. 2. (1908) I. L. R. 26 M. 627, 681. | 
g. (1876) LL.R. 1 M. 174, 19b (P.0.) 4. (1905) I. L. R. 29 M, 161, 164, 
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[Sankaran Nair, J.—The Frivy Council say that there must 
be evidence that the widow acted in the performance of a, religi- 
ous duty—what do you say to this ?] l 


The effect of the Privy Council ruling is that if the consent 
of the sapindas shows that the adoption was made from a sense 
of'religious benefit to the deceased, then the’ adoption is valid, 
even though it might not be the primary motive of; the widow. 
The presence or absence of‘religious motive on the part of the 
widow cannot affect the validity of the adoption. Vithoba v. 
Bapu 1, Patel Vandravan Jekisea v. Patel Manilaiz, Mahabales- 
war v. Durgabar 3, Bhimawa v. Sangama t, Ramachandra v, 
Mulji, Nanabhai 5, Venkatakrisanamma v., Annapurnamina 6, 
Subramanyam v. Venkamma 1, NarayanaSwami Maik v. Man- 
gammal 8, o l 


(3) The presumption is that the widow acted from proper 
motives and the onus is.on the party setting up the invalidity of 
the adoption to prove that she acted from improper motives. 


Mahabaleswar v. Durga Bei 8, Bhimawa v. Sangama 4. 
(4) The want of assent of the 1st defendant does not invali- 
date-the adoption. 


_ Asa matter of fact, his consent was asked for. He with- 
held it from improper motives and therefore (a) the want of it 
ought not to invalidate the adopzion. 


Venkatarama Raju v. Bapamma 9. 
[Sankaran Nair, J.—1f yoa can show that the reasons 


which actuated the sapinda were improper reasons, the absence. 


of his assent may be immaterial. But where the sapinda gives 
no reason for withholding his assent or he gives reasons which 
cannot be said to be improper then the absence of his consent is 
material]; 


[Sankaran Nair, J. epee eins the Ist dik ndi withheld 
his consent on the ground that if he gave his assent, he would 
lose his chance of succeeding to the deceased’s estate, then the 
withholding might be improper. 3ut if he withheld his consent 
on the ground that by the adoption proposed the widow would 
get an advantage and the boy adopted would lose a portion of 
the estate which he ought properly to get, then’ the withholding 
might not be improper. | | ; 

The ‘widow is actuated br a religious motive in. mak- 
ing the adoption and if in such acase the sapinda withholds 





1. (1890) I. L. R. 15 B. 110,184. 8. (1890) I. L. R. 15 B. 565, 676. 
8. (1896) I. L. R. 22 B. 199, 205. 4. (1896) I. L. R. 22 B. 206, 210. 
5. ‘(1896) I. L. R. 22 B. 658, 678. 6. (1899) I. L. R. 28 M. 486. 
7 (1908) L L. R. 26 M. 627. 8. (1905) I. L. R. 28 M..815. 


9, (1914) 37 4, L. J. 688. 
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Rama Rao his consent because the widow gets an incidental advantage, 
Narasiniha . then the withholding is improper. 


ene [Sankaran Nair, J. 
circumstances the widow would be doing an irreligious act and - 
although once the adoption is. made it would not be set aside, 
still the court would not prevent the sapinda vane the ener 
to veto such act from exercising that right]. 

. The point tbat the sapinda should have in view is what is 
best having regard to the branch of the family to which the 
widow belongs and not whether by making an adoption the. 
widow will have an incidental . advantage. The motive ‘of the 
widow cought not to influence the sapinda in giving or withhold- 
ing his consent, though it may if she wishes to make an impro- 
per adoption. Mahabaleswar v. Durgabai 1. 

In this case the only act of impropriety alleged is the 
stipulation by the widow for.a fourth share being given to her, 
If the agreement giving effect to it is found to be improper, it 
may be set aside and declared not binding on the adopted son, 
The validity of the adoption ought ‘not to be affected by it, 
Futher in this case the widow wanted t to make a provision for 
her daughter. ; 

_. [Sankaran Nair, J.—Then the widow’s motive may ‘be a 
proper one, although it may not affect the question of law]. _ 

The delay on the part of the widow in. making the adoption 
ought not to affect the question. A widow, with permission 
from her husband can adopt after the lapse of a several years 
and may make it thereafter with the object of defeating the 
right of the then nearest reversioner. So also can a widow who 
was not permitted by her husband but who has obtained the 
assent. of sapindas. Sri Balusu Gurulingaswami v. Sri Balusu 
Ramalakshamma?, Ramachandra Bhagawan v. Mulji 3, Giriowa 
v. Bhimaji Raghunath t, Ramchandra Bhagwan v, Mulji 8, 

(b) Even if the withholding of assent by the 1st defendant 
was not improper, the want of his assent does not invalidate the 
adoption; The-deceased was a member of a joint Hindu family. 
In such a case the widow must obtain the necessary assent within 
the joint family itself she must not travel outside that family. 


1. (1900) I. L. R. 22 B. 205. ~ 2. (1898)I. L. R, 82 M. 414... 
3. (1896) I. L. R. 22 B. 558. * * ~ 4.- (1884) I. L. R, 9 B. 58 at 62. 
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The reason for requiring the consent of kinsmen is not that their 
interest in the property of. the deceased will be affected by the 
adoption. The necessity for the assent is due to the presumed 
incapacity of women for independence. The assent of all per- 
sons interested in the property is not therefore indispensable, 
The Collector of Madura v. Mootoo Ramalinga 1, Sri Virada 
Pratapa Ragunatha v. Sri Brozo Kishore 2, Vithoba v. Babu > 
Ramji v. Ghaman t, Bachoo v. Mankorebai 9 

The assent of the majority of the surviving members of the 
joint family is quite sufficient. In this case defendants 2 and 3 
have assented and the adoption is valid, even in the absence of 
the assent of the 1st defendant. 

C. V. Anantakrishna Aiyar, and P. S.  Narayanaswami 
; Wiyar for Respondents :— : 

- (1) The deceased being a membér of a joint Hindu. family, 
the assent of divided kinsmen is absolutely useless. The Collector 
of Madura v. Mootoo Ramalinga t, Sri Virada AAR eee 
natha v. Sri Brozo Kishore ?. 

(2) The assent of the-2nd defendant is invalid because: it 
was given on the faith of the representation that the deceased 
himself had desired to adopt. Venkamma v. Subrahmaniam 6, 

In cases in which the deceased was a member of a joint 
Hindu family, the consent of the father-in-law, if alive, is neces- 
sary and sufficient. If he is not alive, the consent of ‘all the 
members is necessary or at;least, as it is put in some’ cases, ' ‘the 
‘consent of the managing member, if given- -bòna - fide, will ‘be 
enough. The Collector of Madura v. Mootoo Ramalinga 1. 

In the case of a joint family, the test is proprietary interest 
and not the propriety of the act of adoption as itis in the case 
of a divided family. Sri Virada Pratapa Ragunatha v. Sri Brozo 
Kishore 2,8 M, Jurist 81. 

(Sankaran Nair, J—If defendants 2 and 3 have given 
their consent and lst defendant, alone ‘has withheld it, why 
‘should he stand on a different footing ?] 

[Sankaran Nair, J.—The case of the father-in-law is 
different because the deceased was bound to obey him and his 


1; (1868) 12 M. I A. 897 at 441. 2. (1876) I. L. R. 1 M. 69. 
3. (1890) I. L, R. 15 Bom. 110. 4. (1879) I. L. R. 6 Bom. 498. 


5. (1904) I. D. R. 39 Bom. 51. `- .. . ` 6.. -(1907) I. L. R. 30 M. 50. 
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consent may be: takeh to be the deceased’s consent so the father- 
in-law is put on an exceptional footing. But all other members 
stand on thé same footing |. 


[Sankaran Nair, J.—Take a case in which the father-in- 
law is alive but is not the manager because for instance, his 
elder brother is alive and is. manager]. 


The 1st defendant would be- guardian of the widow if she 
were a minor. His consent is essential because he is the brother 
of the deceased and is manager. | 


Sirkar on Adoption pp. 256, 259, Bhattacharji Vol. 1, p. 393. 


The father-in-law’s consent is held by the Privy Council to 
be sufficient probably because it thinks that he will not act 


capriciously, and that the other members cannot be expected to 
act like him, 


7 Mad. Jurist at p. 62. 


The father-in-law is mentioned if the Privy Council Case 
only as representing the family. Even ina case in which the 
manager assents, it will be open to the other members to protest 
against his conduct. Mami v. Subbarayar 1. : 


r 


Further there may be somẹ trouble in a case in which the 
brother of the deceased assents but his sons do not. Here it is 
just the-other way. Their assent is useless. See also Rupchand 
Hindu Mal v. Rakhmabai 2. 


[Sankaran Nair, J. —Why should not the principle ap- 
plied in the case of divided families be applied to an duda ded 
family, viz. the principle of family council ?] 


‘Divided kinsmen have: no vested interest in the property © 
of the deceased ; undivided kinsmen have such interest. Hence 
their rights cannot be affected by the assent of others. 


[Sankaran Nair, J.—No doubt, if that is the sole basis for 
refusing their assent ?] 


F urther if the analogy of family council is applied the 1st 
defendant, as manager, should.have been asked before his sons 
and ‘simultaneously. 


1. (1911) LL.R. 86 Misi. a (1871) 8 Bom. H.C.R. 114 (A.0.) 
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My submission is that „if tae managing member consents, 
his consent will be presumptive evidence of. the consent of other 
members. If he does not, then the adoption is invalid, even if 
the majority consent. ; 


[Sankaran Nair, J.—The result of the argament will be 
that if the majority, of members want to consent, they will have 
to effect a partition so that after partition their consent may be 
effective according to the decis.ons in the case of a divided 
family]. k 


My submission is that the divided or .undivided nature of 
the family of the deceased must be determined’ with reference 
to the condition of things at the date of his death and not at 
the date of the adoption. This 1s Sarkar’s view in his book on 
Adoption. See also 8 B. H. C. R. 114. 


(4) In the case of a joint family, the court ought not to. go 
into the motives of the manage: withholding his assent. Such 
withholding is an effective bar tv the adoption. 


(5) Even if the Court can go into the motives. of the 
manager for withholding his coasent, if such withholding is not 
malicious or wrong headed, the absence of the assent will invali- 


date the adoption. akan ag aan , 


(6) The withholding of c consent by the lst defendant was 


not improper. 

The fact that a kinsman says that the widow must adopt 
his son and that he will not consent to an adoption by her of any 
other will not make the withho. ding of his consent improper. 
Subramaniam v. Venkamma 1. 

30 M. 450 lays down that a sapinda may stipulate for 
` tbe undivided property in his hands not being affected by the 
adoption: 

A. Ramachandraiyar, in rely. 

The motive of the managing member may be gone into. 

Ganesa Ratnamanjar v. Gobala Ramat at 2, 


The Ramnad case has not sedan that the consent of all 


the members is necessary. 


(1908) I.L. R. 26 M. 627. 2, (1880) I. L. R. 2 M, 270, 279, 
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! | 
See Venkatakrishnamma v. ‘Annapurnamma 114 M.L A. 


443, 29 M. 382 (389), Ramnad Case. 


1 M. at 82 P. C. 36 M. 19 (28). 
30 M. 450, is distinguishable. 


The Court delivered the following ; 


Judgment :—The question for decision is whether the 1st 
plaintiff is the adopted son of the deceased Lakshmipathi 
Nayanim Varu. 

Lakshmipathi died about 30 years ago. His widow the 2nd 
plaintiff adopted the 1st plaintiff on 2-11-1908. The District 
Judge finds that she failed to obtain the consent of Venkata- 
ramana Rao and Venkata Rao, two saptndas of the deceased who 
were divided from him. He finds further that the 1st defendant 


“who was the undivided brother of the déceased and who admit- 


tedly refused to give his consent to the adoption did not withhold 
it from improper motives. He also holds that the 2nd defendant 
who gave his consent in writing (Exhibit B) did so probably on 
account of some misrepresentation and that the 3rd defendant 
never gave his consent. He was therefore of opinion the adoption 
was invalid. All these findings are disputed in appeal. 

In the absence of'any authority from her husband the 2nd 
plaintiff was bound to obtain the consent of sdpindas. As her 
husband died a member of an undivided family, the requisite 
authority must be obtained from the members of that undivided 
family. The question therefore whether she obtained the con- 
sent of Venkata Rao and Venkataramana Rao, is immaterial.. 
We have also no hesitation in holding that the judge has arrived 
at the right conclusion. We think the Judge is also right in 
deciding that the 3rd defendant did not give his consent and that 
the letter (Exhibit A) alleged to be written by him is not 
proved, The story told by the plaintiff's witness No. 9 of his. 
having gone to the house of the 3rd defendant where he found 
one Subbia writing a letter, which was afterwards signed by the 
3rd defendant who told the witness when he was asked what 
the letter was about that “he was writing about an adoption to 
be made” by the 2nd plaintiff is improbable. The 3rd defendant 
defendant’s witness No.1 denies that he gave his consent or 
wrote the letter Exhibit A. He admits however that plaintiffs’ 


1, (1899) 10 M.L.J, 731. L. R. 23 M. 486, 
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witness No. -2° asked him to give his consent: which he refused. 
He was not asked to state his reason. 


The 2nd defendant gave his consent (Exhibit B). We are 
unable to find that there was eny misrepresentat‘on. There is 
no evidence in support of that plea. The evidence of the Ist 
defendant and of Kis 2nd witness proves that the plaintiffs’ 
witness No..2 the son-in-law of the 2nd plaintiff wanted the Ist 
defendant to give her Rs. 10,00, as the maintenance which she 
was receiving was inadequate, and she wanted to make some 
provision for her daughter and grand-children. It was also 
alleged that the lst defendant had appropriated her jewels. 
The 1st defendant denied the appropriation and offered to pay 
Rs. 6000 to the 2nd plaintiff wh ch she declined. Some months 
afterwards she sought his corsent to thé adoption which was 
refused. Thereupon she made this adoption in accordance with 
an arrangement with the natural father of the Ist plaintiff the 
adopted boy, under which she was to get absolitely one fourth 
of her husband’s property. There is little doubt therefore that 
she made the adoption to get some property for herself to give 
to her daughter and grandchildren. . 


It is contended on behalf of the Respondent that the ank 


of all the co-parceners, the first defendant and his sons the 2nd’ 


and 3rd is necessary to validate the adoption ‘and reliance is 
placed on the observation of the Judicial Committee in the 
Ramnad Case that it would be unjust to-allow the widow to 
defeat the interest of the broth=rs of the deceaséd husband by 
introducing a new-coparcener azainst their will. Reference is 
also made‘to the Travancore. Judgment, Ramasami Iyer v. 
Bhagawati-Ammal' which has apparently received the approval 
of the Judicial Committee in Sri Raghunatha v. Sri Brozo 
Kishore 2. It is also urged that the widow’s motive was impro- 
per and.that consent was rightly réfused. On-the- other ‘hand it 
is urged that all-that the co-perceners are entitled to consi- 


der is whether“the widow proposes to make the adoption in the © 


proper.and bona fide-performance of the -religious duty of sub- 


stituting an heir by adoption to. her deceased husband and once’ 


the expediency or propriety of an ‘adoption is established, the 
motive operating on the mind of the widow in making an 


L- -(4878).8-Mad. Jur. 58. - - 2. (1876) 8. I: A. 154, 
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adoption is immaterial,and no weight should be attached to 
the!defendant’s refusal on improper grounds to BAS to an 
adoption, 

We think it unnecessary to decide these questions. 

It may be that in an undivided family the consent of the 
manager to whom the regulations of all the concerns of the family 
is delegated by law or by the members,. may be sufficient to 
validate an adoption.. See Sri Raghunadha v. Sri Brozo 
Kishore 1, Mr. Justice Bashyam Iyengar was apparently of that 
opinion. Subbramanyam v. Venkamma 2. 

In the case ‘before us the lst defendant has refused his 
consent., Nor has the 2nd plaintiff obtained the consent of the 
majority of the co-parceners which in certain circumstances 
might be binding on the joint family. Itis only the 2nd defen- 
dant who has given hisconsent. Whether the 3rd defendant gave 
any reason or not does not appear. The ist defendant cannot be 
said to have acted from improper motives in declining to sanction 
an adoption made after long delay to enable the widow to alien- 
ate the property outside the family. We agree with the Judge 
therefore that the adoption was made without the requisite 
authority. We dismiss the’ appeal with costs. The appellant 
will pay to Government the court-fee ‘Peeve on the appe 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
_ Present —Mr. Justice Sankaran Nair and Mr. Justice Old- 
field. 


Ramanatham Chetty and others a Appellants * 
(Defendants Nos. 2, 
5 and 6.) 
g . D, : a en 
Subramaniyan Chetty and another... Respondents 
(Plaintiff and .1st 
Defendant.) 


Limitation Act, art, 60—Deposit by uncle with nephew for imvestment—Pre- 
sumption— Deposit on demand—Succession Certificate Act, S. 4—Ancestral property 
—Adopted son—Certificate not necessary--Adoption subsequent to death of aenieve 
fat! er. 

* A. 8. No 110 of 1918 © 11th February 1915. 

1. (1876) 81. A. 154. 2. (1903) I. L. R..26 Mad, 697. 
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Where one M entrusted his nephew S.a rich money lender with some money s 


for investment and the latter accordingly first deposited the amonnt with a third 
party but subsequently withdrew it and imvested it in his own. , there being no, 
evidence as to the exact terms on which the money was handed over. 

Held, the presumption in the circumstances was that the money was de- 
_posited on terms that it should be payable on demand and as such the claim for 
its recovery was governed by art. 60 of the Limitation Act. 

As the ancestral propertyis not taken by the adopted son as his adoptive 
‘father's heir, he is not bound to produse the succession certificate before he can 
obtain a decree. The fact that he was adopted subsequent to-the death of. the 
adoptive father does not make any differerce. 

Appeal from the decree of the Court of the Temporary 


Subordinate Judge of Ramnad in O. S. No. 34 of 1911. 

K. Srinivasa Iyengar and A. Krishnaswami Iyer for Appel- 
lants. 
"T. Rangachariar. sad A. Venkatarayaliah for Respondents: 


The Court delivered the follcwing E 

Judgment :—Defendants 2, 5 and 6, the. representatives of 
one’ S. A. Subramanyam Chetty, appeal, against the decree 
directing them to pay.the plaintiff who claims to be the adopted 
son of one Meyyappa Chetty, a sum of Rs. 10,329-3-5 with 
interest. The plaintiffs case is that Meyappa Chetty entrusted his 
nephew S. A. inah kak Jai Chetzy, who ts described as ‘a well 
propertied man” anda money lencer witha sum of Rs. 3,812-1-6 
for investment. Subramanyam Chetty first deposited the 
. amount in Keemandan M. P, Firm at Rangoon, and afters 
wards when he himself commenced business at Rangoon withdrew 
the amount from the Keemandaa M. P. Firm and deposit- 
ed it in his own Rangoon branch. These deposits, both in ‘the 
Keemandan-Firm and afterwards in the S.A. Firm, were made in 
the names of V.M. Rm. and M. Rm, M. which were the Vilasams 
of Meyyappa Chetty. Meyyappa Chetty died and his. widow 
adopted the plaintiff at the instarce of Subramanyam . Chetty 
who told the plaintiff that he had got this amount deposited with 
him by Meyyappa Chetty. Subramanyam Chetty also is dead 
and his representatives are now sued. The defence is “that 
Meyyappa Chetty never entrusted Subramanyam Chetty. with 
any. amount and that the Vilasams V.M. Rm. M do not represent 
Meyyappa Chetty. The fact and validity.of the adoption of the 
plaintiff by the widow also are dened. The Subordinate Judge 
has recorded findings in. favour of the. plaintiti on all these. ques 
tions. The defendants appeals 
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We are of opinion that the plaintiff is the adopted -son of 


[Their Lordships discuss the evidence as to adoption. ] 

The next question is whether Meyyappa . Chetty deposited 
the amount, as alleged, with Subramanyam Chetty. S. A. 
Subramanyam Chetty was, apparently, a wealthy man. Exhibit 


A series clearly. show that he deposited a sum of Rupees 3,500 as 


alleged by the plaintiff with the Keemandan M. P. Firm at 
Rangoon on 16-9-1895. Exhibit A-6 shows that the amount 


belonged to V. M. Rm, It was deposited by Subramanyam 


Chetty in that name, so that Subramanyam Chetty alone might 
operate on that, account though the money really belonged to 
V. M. Rm, It is also proved that S. A. Subramanyam Chetty 
withdrew the amount from Keemandan M. P. Firm and deposi- 


‘ted it in his own firm when he opened a branch at Rangoon (See 
‘Exhibit A) and his own accounts also show that-the deposit was 


made in the name of V. M. Rm,’ as the money: peenees to the 
person: who was represented by that Vilasam. 

Thé question that arises for decision then is oer V. M. 
Rm. represented Meyyappa Chetty, the plaintiff s adoptive father. 


. It is not argued in appeal that V. M. Rm. is not a‘ Vilasam of. 


Meyyappa Chetty. P. W. 1 who was a clerk under Subraman- 
yam Chetty, and after his death under the 6th defendant, states 
that V.M.. ‘Rm. represented Meyyappa Chetty and that the 
latter's: monéy was deposited with Subramanyam Chetty’s 
Rangoon Firm. He was not put any question in cross exami- 
nation in respect of the deposit. P. W. 2 who was a clerk 
under - the 6th defendant also says that V. M, Rm. refers ‘to 
Meyyappa Chetty. He states that he wrote the: letter Exhibit 
D. tothe dictation of defendants 5 and 6. These persons who 
now dispute the plaintiff's claim were executors under the ‘will 
of. Subramanyam Chetty. and they stated in that letter according 
to the-appellant’s construction of it that the deposit to the credit 
of V. M. Rm. related. to Subramanyam Chetty’s maternal 
relative but according to the plaintiff, the letter shows that the 
money belonged to Subramanyam Chetty’s matternal uncle i. Gu 
Meyyappa:Chetty. We attach no weight to the contention of ` 
the appellant that this letter is not sufficient:to.prove an admis- 
sion that the monéy belonged to Meyyappa Chetty, ` as it only 
states that it belongs toa relative. in the maternabline. Assuming 
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that the term is vague enough to suggést only a maternal 
relative and not the maternal unde, the defendants do not say 
who that relative is. The 6th defendant does not deny the penuine- 
hess of Exhibit D, nor does he explain to whom‘it refers. We 
are therefore, of opinion that Exh bit D was intended to refer to 
Meyyappa Chetty.. P. W. 3, who ike Meyyappa Chetty belonged 
to Varivayal family, also says that V. M. Rm. réfers to Meyyappa 
Chetty. We are, therefore, of apinion that the plaintiff's con- 
tention that V. M: Rm. refers to Meyyappa Chatty is proved and 
that he is entitled to the amount deposited under that Vilasam. 

The next question is whether the suit is barred by limita- 


tion. It is said that the accounts show that the deposit was” 
made not payable on demand but tor periods of two months. * In 
support of this contention, relianc2 is placed on the entries which: 
calculate interest at thavandai rate, and it is argued that thavanai ` 


means that the amount is deposi-ed-for a period of two months 
and it would be unreasonable to -old that the person is entitled 


to draw interest which prevailec for a period of two months’ 


unless the Chetty had the security of. the use of the money for 


the same period, and that Article 60 of the Limitation Act’ 


which only applies to deposits payable on demand does not, 
therefore, apply.” On behalf of the plaintiff it is contended that 


thavanai does not indicaté that the amount is deposited “for :two . 
months, but that it only shows that interest is. ‘calculated . 


at a certain rate which prevailed for a period of two months. 
This contention was not rdised in the court below. But 
we think that it is unnecessary to determine ‘the meaning of the 
term, as there is sufficient evidence in the case to show that the 
deposit was payable on demand and that it was not made fora 
period of two months. We have <elready stated that what Mey- 
yappa Chetty probably did was ta deposit the money with Sub- 
ramanyam Chetty to deal with it in any way he likéd-and there 
is-no' evidence as to what instructions,were given by Meyyappa 


Chetty. The probabilities are thaz he left it to “Subramanyam l 


‘Chetty to utilise ‘it in the way most profitable to Meyyappa 
Chetty. Subramanyam Chetty -Ceposited ‘it -with Keemandan 
M: P. Firm at Rangoon on his owa responsibility. That depo- 
sit was probably for fixed periods af “two months, and a suit 
against. Keemandan M. P. Firm m ght probably not be governed 
by Art. 60 of the Limitation’ Act. Afterwards Subramanyam 
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Chetty withdrew it and deposited it with his own Rangoon 
branch. The accounts were. rendered in the first instance.. to 
S.C. They show that the deposit was made “for morai V. M. 
Rm.” ; or in other words,.it was Subramanyam Chetty. himself 
and not Meyyappa Chetty who deposited it in the Rangoon 
branch ; Chockalingam Chetty who was the agent at Rangoon 
states that instructions to pay thavanai interest were given to 
him by the principal, i.e., by Subramanyam Chetty. The evi- 
dence, therefore, does not show that Meyyappa Chetty deposited 
the amount with Subramanyam Chetty on what are called 
thavanai conditions.- It only shows that Subramanyam Chetty 
directed his firm at Rangoon to pay interest to V. M. Rm. at the 
thavanai rate. We have already pointed out that the probabi- 
lities arè that Meyyappa Chetty would not have imposed any 
conditions or given any directions to Subramanyam Chetty as to 
how the money was to be utilised, but that he would have left 
the matter entirely to his discretion. The presumption, in these 
circumstances, is that the money was payable by Subramanyam 
Chetty to Meyyappa hetty on demand, if Art. 60 applies it is 
conceded that the suit is not barred by limitation. l 

It was also argued before us that the plaintiff is not entit- 
led to recover the amount without producing a succession cer- 
tificate, and the decision reported in Perraya v. Ahmed - Abdul 
Rahiman Sait 1, is relied upon. That decision was based upon 
a judgment in Venkatramanna v., Venkayya 2, which has been 
subsequently overruled. (See Subramaniam Chetty v. Rakku 
Servai 8, and Pullimaraju v. Bapanna 4). The attention of 
the learned Judge in the Madras Weekly Notes case was not, 
apparently, drawn to these decisions. It was also contended 
that the plaintiff who was adopted only after the death of Mey- 
yappa Chetty did not take the property as a co-parcener by 
survivorship. It is quite clear that ancestral property is not 
taken by an adopted son as his father’s heir and he is not bound, 
therefore, to produce a succession certificate to recover- what is 
found to be ancestral property. 

For these reasons we confirm. the decree of the Lower Court 
and dismiss the appeal with costs. The memorandum of objec- 
tions also is dismissed with costs. 


1. (1914) M. W. N. 671. 2, (1890) I. L. R. 14 M. 877. 
3. - (1897) I. L. R. 20 M, 282. =7 M. L. J. 100. 4 (1889) I. L. R. 22 M. 380. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—Mr. Justice Ayling and Mr ‘Justice Tyabji. 


; “Bangarusami Reddi ahas Prasanna Appellant* (2nd Deft). 
Chidambara Reddi: ` 
D. 
Kuppanna Goundanand others .., Respondents (Plaintiff). 
Estates Land Act, S. 42, cl. (2)—Applicability of when area determined under 
Siurvey Act—Claim for survey charges—S. 112 —Limitation under— Applicability of. 
S. 49,01. (2) of the Estates Land Act is applicable though the area of the hold- 
ing has been determined under the Survey and Boundaries Marks Act. 


4 


The limitation of one year prescribed by 8. 112 applies to proceedings taken 
for the recovery of the tenant's quota of the-survey charges. 


Second Appeal against the decree of the District Court of 


Trichinopoly in A. S., No. 34 of 1912, preferred against the decree 
of the Court of the Deputy Collector of Namakkal Division in 
S. S. 64 of 1910. i à 


R. Sadagopachariar and V. K. Venkatrama Aiyar ‘for the 
Appellant. 


G. Venkatramiah for Respondent 


The Court delivered the follawing ` 

Judgment :—Only two points are argued for the appellant: 
(1) whether S. 42 (2). of the Madras Estates Land Act applies to 
cases in which the area of a holding has been determined under 
the Survey and Boundaries Act, “(2) ‘whether the limitation 
imposed by S. 112 of the Madras Estates Land Act in point of 
time applies to proceedings for the ‘‘recovery of contribution of 
survey charges apportioned under S: 20 of the Survey and 
Boundaries Act. 


On both points the decision of the District Judge appears 
to be correct. Appellant’s vakil relies on section 12 (3) of the 
Survey and Boundaries Act as declaring the finality of the deter- 
mination of actual area of holding by the Survey Department: but 
this does not preclude the possibility of a “dispute as to ‘the 
amount of rent which the landlord is entitled to demand “after 
the survey; and S. 42 (2) seems to require that in all cases of 
dispute an application to the Collector shall be necessary. 

As regards the 2nd point S. 20 (3) makes the apportioned 
amount of survey charges recoverable as if it were an arrear of 

“5. A. 2499 of 1912. - 6th Jan, 1915, 
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rent. The procedure to be followed, if advantage is sought to 
be taken of this provision is laid down in S. 111, 112 et seg of 
the Madras Estates Land Act and the last sentence of the first 
paragraph of S. 112, which says “such notice shall be sent to 
the Collector within one year from the end of the Revenue year 
for which the arrear is due” applies equally with the rest of the 
section. i 
The second appeal. is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — Mr. Justice Sankaran Nair and Mr. Justice Ayling 


Dasi Svarnam Appellant (Defendant) * 
v, 
Deivanayagam Pillai ene ( Plaintiffs) : 
and others 
Gifi—Registration after death—Against the wishes of nO eee .to 


pass title. 
A deed of gift saiid after the death of the donor TE the wishes of the 


~ deceased who had in the meanwhile gifted ouy the property te another is in- 


effective and does not pass property. 
Ramamirtam v. Gopala Iyer (1) Meyyalu Nadan v, Anjalay (2) distinguished. 


Second Appeal from the decree of the Court of the Subor- 

dinate Judge of Tinnevelly in A. S. No. 385 of 1912, preferred 
against the decree of the Court of the Additional District panel 

of Tinnevelly in O. S. No. 275 of 1910. 

S. Swaminadhan for the Appellant. 

S. E. Sankara Aiyar for the Respondent. 

The Court delivered the following 

Judgment :—The appellant claims the property under a. des 
of gift in her favour executed on the 7th December. It was not 
registered during the life-time of the donor, who executed and 
registered another deed of gift of the same propertý in favour of 
the respondents’ predecessor in title on the 15th December. 
The appellant presented her deed for registration 3 days before 
the donor’s death and she stated in her petition that the donor 
was unwilling to register it. It was registered after the donor’ S 
death. The gift in favour of the appellant was undoubtedly 


revoked by the donor and the registration was against. her wishes. 
PE a E Gg E ag Ba a aaa ah, 
"8. A, No. 1154 of 1913. ' 16th December 1914, 
1. (1896) I. L. R. 19 M. 488=6 M. L. J, 207.. , 
2. (1903) I. L. R. 95 M, 672, sog A 
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There is therefore, no valid gift if the decision: in Ramamritam 
Gopala Ayyar 1, is right. The appellant’s counsel contends on 
the authority of Meyyalu Nadan v. Anjalay 2. Parbati v. Baiy 
Nath Pathak 3 and Kheshaba:v. Chandrabhagabai 4 that . the 
decision should not be followed. The later Madras decision only: 
holds that if the document is registered after the donor’s death 
by the legal representative’ or with his consent, it is not invalid 
__ by reason of the registration having taken place after the donor’s 

. death. There is no inconsistency between this and the case in 
Ramamirtam v. Gopala Aiyar-1 which holds that registration 
against the wishes:of the donor will not render an instrument of 
gift effective. | 

j The decision in 19 Madras does not in our opinion apply .to 
a case in which the registration was not against the wishes of the 
donor: “We are not prepared to difer from this decision. 

It was also argued that the gift in favour of the Respondent’s 
pregede sdi in title is void as it was executed by the donor under 
undue influence. It is found as a fact that this was not so. 

The second appeal is dismissed with costs. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ Present :—Mr. Justice Sadasiva Aiyar. 


Mogambara Pattan and others: ... Petitioners * (Accused). 

Appellate Court—Powers of —Sending 2 case Tor retridi— Offence of gambling 
in common gaming house—No evidence as .0 house being common Jamang house— 
Propriety of, 

Where the accused were charged with the offence of able’ ina common 
gaming house and convicted but on’ appeal, the appellate Magistrate finding that 
there was no evidence that the house where the gambling tock place was a common 
gaming house sent the case down for retria.. 

Held that in the absence of materials cn record to indicate that the house was 
common gaming house or an assurance for the prosecution that evidence would 
certainly be forthcoming the appellate Count acted irregularly in sending the case 
back for retrial. 


_ . Petitions under ‘Ss. 435. and 439 of the Code of Crimi- 
nal. Procedure 1898,. praying the High Court to revise the 
judgment of the 1st Class Sub-Dirisional Magistrate of Cudda- 
lore in Criminal Appeal Nos. 2+ and 25 of 1912, preferred 


a ee aaa 
_ Gri, R.C. Nos. 601 and 602 of 19. | 27th November ’12. 
‘1, (1896) I. L. R. 19 M. 483. 2. (1902) I. L. R. 25 M. 672. 


3. (1912) I. L. R. 35 A. 3. 4. (1908) I. L. R. 82 B. 441. 
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against the Judgment of the 2nd Class Magistrate of Panruti in 
C. C. Nos. 784 to 793 and 794 of 1912 respectively.” 


= The accused were, convicted under Ss. 6 and 7 of the 
Madras Towns Nuisances Act (Madras Act IH of'1889) of keep- 
ing a common gaming house and gaming there,,by the and Class 
| Magistrate of Panruti. The accused did, not” admit the chargé 
and. the Magistrate, relying on the evidence of P. W 1, a head 
constable as against the plea of alibi set up by the accused held 
the charge was made out.and sentenced the various accused 
according to their status. On appeal, the Sub-Divisional: ree 
trate.of. Cuddalore passed the following Judgment :— 


The recitalin the judgment that the charge’ against the 
accused is spoken to by the head constable attached to Panruti 
Police Station is not correct; for though the head constable 
says that the accused where gaming, it was not elicited from him 
that-the- house where the gaming was carried on was a common 
gaming house. 

There is rio legal evidence to sippor the “ conviction of 
the appellants. I reverse the conviction and the sentences passed 
by-the lower Court. But in the interest of Wa, and consider 
that a retrial is necessary.” poi 

He accordingly sent the cases for retrial to the 2nd Class , 
Magistrate of Cuddalore. The accused applied for revision 
under Ss. 4 and 9 against the above order. 

JH. R. Osborne :and- P. R. Narayanasawmi Iyer for the 


Pento: l 

“The Public Prosecutor on behalf of Government, 

. The Court made the. following 

Order :— (1). Unless the appellate Magistrate found some 
material already on record tending to indicate that the house was 
a.common gaming house are unless the Magistrate was given by 
the prosecution assurance of sufficient weight indicating that 
there would be produced practically unimpeachable evidence that 
the gaming took place in a common gaming house, if a retrial 
was ordered, he ought not to have sent back the case for retrial 
and ought to have acquitted the accused in the absence of evi- . 
dence to show that the house where they. were found gaming 
was a common gaming house, that is, a house kept by the owner 
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of it for profit and to be used by the public indiscriminately (or 
practically indiscriminately) for gaming purposes. 

(2). © So much of the order of the Lower Court as directsa 
retrial is quashed. A similar order is made in, the connected 
petition. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Speacer and Mr. Justice Seshagiri - 


Alyar. i 
Mala Makalakati Subbadu ... Petitioner® (Ist Accused) 
V, 

Emperor 


Criminal Procedure Code, S, 239—Misjoinder—Trint of. hio persons for offen- 
ces committed in the course of different transactions-—Vagueness of charge—Place, 


name of articles stolen £e., not nentionsé—Charge of theft and receipt of stolen 


: property—Cumulatively—Irregularity, 


- 


5. 239, Oriminal Procedure Code permits more than the person to be tried 
jointly for the same offences or different offences ‚committed in the course of the 
same transaction but not for different offences committed i in the course of different 
transactions and @ trial held in contravention of these rules as to joinder ig not 
merely irregular but wholly illegal. ; : 

Held, accordingly. where one accused was charged with house breaking at 
night and theft at two-different places and the second accused with house breaking 
and theft at those two places or in the alternative with. receiving stolen property, 
but there was nothing ‘to connect the two thefts as parts of the same transaction 
that the trial was wholly bad and shouwid be set aside. - 

Per Spencer, J.:—A charge that. doe: not spezify that articles Stolen, the name 
of the person whose house has been broken into and the place of the offence is bed 
for vagueness. x 


Per Seshagiri Aiyar, J:—A person cannot be charged with the offences of theft 
and receiving stolen property, not in the alternative but cumulatively. 

Quere whether it is not a mere irregularity and whether also he two offences 
may not be said to arise out of the same transaction. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898, praying the High Court to revise the-order of 
the Court of the Deputy Magistrate of Cuddappah in Criminal 
Appeal No. 32 of 1914, preferred against the order of the Court 
of the 2nd Class Magistrate of Cudeappel in C. C. Nos. 311 and 


- 312 of 1914. 


And case taken up by the Court suo motu in respect of the 
2nd accused. 4 a | 


*Orl. B.C. 774 of 1914 0O | |“ Ist Febiuary 1916. 


La 


(Cel. R. P. 646 of 1914) and Orl. R. C. 72 of 1915 (taken up No. 9 of i 
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Kotti Reddi for.K. Subba Reddi for Petitioner: 
P. R: Grant for Public Prosecutor on behalfof Government. 


“The Court made the following i 


Order :—Sfencer —1t is contended that in this case there 
has been å misjoinder of charges and I find the contention to be 
sound. | 
_ It appears that house breaking and theft occurred in two 
villages 4 miles apart on two successive nights. The Ist 
accused was charged with house breaking by night and theft, 
and the 2nd accused, his concubine, was charged with house 
breaking by night and theft or in the alternative with receiving 


‘stolen property. 


Seeing that no witnesses came forward to say that they 
had seen the thieves - in the act of committing the offences of 
house breaking and theft it is not clear why the male prisoner 
was not also charged in the alternative under Ss. 457 and 380 
or S. 411 of the Indian Penal Code, but perhaps, the Magistrate 
may have considered- that the female prisoner was less likely fo 
have taken an active part in the theft and house breaking. 

Be this as it may, there is nothing to suggest that the break- 
ing and theft at’ Nallapu Reddi Pallai was part of the same 
transaction as the house breaking and theft at Tadigotla and we 
must therefore take it that they were two separate transactions. 


Now as pointed out in Baudhai Sheik v. Emperor 1, which 


had been followed by decisions of this Court S. 239 Criminal .. 


Procedure Code is the section of the Code which deals with the 
trial of more persons than one and it permits them to be tried 
jointly for the same offence or for different offences committed in 
the course of the same transaction, but not for different offences 
committed in the course of different transactions. 


In the present case the Prosecution Witnesses 1 and 2 iden- 


tified a cloth (material object I) -as one that had’ been stolen 


from the house of Prosecution Witness 1 at Tadigotla; and 
Prosecution Witness 3 identified a Jewel (material object IJ) as - 


. one that had been stolen from his house at Nallapu Reddi Pallai. | 


The two accused were tried for different offences in respect of 
these two articles stolen on different occasions, a procedure 


1. (1905) I. L. R. 880. 292. 
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P 


which tended to càuse complication . besides being: aa kg 
by law. ; l 


= The charge is also bad for vagueness: as it does not specify. 


the article. stolen or the name of the person whose'house was 
broken into, and the place of offence is given only as Tadigotla 


whereas the trial was for offences committed both at Tadigotla. 


and at Nallapu Reddi Palli. 

We accordingly set aside the convictions and sentences- and 
‘direct that the accused be retried on charges properly framed by 
such Magistrate as the District Magistrate of Cuddappah may 
direct other than the Magistrate who bas already tried the case. 

Seshagiri Aiyar, J:—I entirely agree. The alleged thefts 


_ were on two different dates in two different villages. The stolen 
property was recovered two days after the second theft. The 


Public Prosecutor has not argued that these three incidents . 


relate to the same transaction. Under S. 233, there should be 
separate charges and separate trials, unless any of the exceptions 
contained in Ss. 234 to-239 apply. . The-appellate Magistrate 
while conceding that the joint trizl and joint charge were irregular 
has held that as the irregularity has not been shown to have 
prejudiced the accused, the proceedings need not be set aside. 

It was pointed out in Subran-ania Aiyarv. Kong’ Emperor, 1 
that “disobedience to an express provision as to a mode of trial” 
was not a mere irregularity. Folowing this dictum, the learned 


Judges of the Calcutta High Court in Raman Behari Dan Ve.” 


Emperor 2, held‘that S. 233 must be strictly applied save where 
the Code itself provides exceptions... The language of the section 
is imperative and I am unable ta agree with the Court below that 


the disregard of a plain duty cast by law on the Magistrate can 


be condoned with reference to 5. 537. See Emperor v. Maha 
Prasad 8, and Gobind Koeri v. Emperor +.. 


I have already stated that the joinder of the charge of theft 
with that of receiving stolen property, not in the alternative, but 
cumulatively is not countenanced by the Code. It may be 
argued on the analogy of the decision in Musai Singh v. 
Emperor 5, 5, that this, defect..can be cured as the irregularity 
L (1901) LL.B. 25 M. 61: s.c. 11 M.L.J. 288. 2 (1914) I. L. R. 410. 722. 


3. H LL R. 30 A. 851. 4. (1902) LL.B. 29 C. 885=6 O.W.N. 468. 
i 5. (1918) L.L. R. 41. €€. 
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related only to the failure to frame distinct charges. It is also 
doubtful whether the two offences may not be said to arise out 
of the same transaction: See however Munendro Nath Das 
Gupta v. Emperor 1. But there can be no doubt that the trial 
of the 1st accused with the second accused who was only charged 
with an offence under S, 411 of the Penal Code is illegal. S. 
239 which permits of a joint trial of more than one accused does 
not cover this case. See Emperor v. Jethalal Hurlochand 2. 
I agree in the order proposed by my learned colleague. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Tyabji. 
Saptharishi Reddiar (now Minor) and Appellants * 


others. (Defendants Nos. 
12 to 14). 
v. 
The Secretary of State for India repre- Respondent— 
sented by the Collector of Trichino- (Plaintiff). 


poly 

Indian Contract Act, 8. T0—Scope of —Wider than the English law—" Enjoys 
the benefit’ —Meaning of-—Whether an option to avail oneself of the bangah, 8s- 
sential. 

Where the plaintift and the defendants held lands irrigated from the same 
source and certain repairs being necessary for the preservation of the irrigation 
works the plaintiff prepared an estimate for the repairs and informed the defen- 
dants that it was proposed to effect them calling on them for a proportionate con- 
tribution, and the defendants had no objection to the plaintiffs carrying out the 
repairs but said that it was not customary to contribute to such repairs and declined 
to do so, on @ suit by the plaintiff to recover the proportionate cost of the repairs. 


Held, the defendants were bound to contribute their share of the cost of repair 

Per Ayling, J. S. TO of the Contract Act is wider than the English law as laid 
down in Lampleigh v. Braithwaite, (3) it is the duty of the courts in India to 
have regard to the section itself without considering the restrictions imposed by 
English law. 


Per Tyabji, J. The absence of an option to accept the benefit, cannot by itself 
prevent the result being considered a benefit to the defendant or prevent the defen- 
dant being said to have enjoyed the benefit within the meaning of 8. 70 of the Con- 
tract Act should it be found that the results reached the defendant and were bene- 
ficial to him. 

Yogambal Boyee Menai Ammal v. Naina Pillai (4) doubted. Gajapathi 
Krishna Chandra Deo v. Srinivasa Charlu (5) approved.. Rajah of Pittapur v. 
‘Secretary ‘of State for India (6) referred to. 





"S.A. 1211 of 1918. 

1. (1902) I. L. R. 29 C. 887. 2. 
3. Smith’s Leading cases 160. £. 
b. (1918) 25 M; L. J. 483 6. 


2nd February 1915. 
(1901) I. L. R. 29 B. 449. 
(1908) I. L. R. 88 M. 15. 
(1914) 16 M. L. T. 875 
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Second Appeal from the decree of the ‘Court of the Tem- 


porary Subordinate Judge of Trichinopoly in A. S. No. 251 of: 
1912, preferred against the decree of the Court of the “District. 


Munsif of Namakkal in O. S. No. 1 of 1910. 

T. V. Muthukrishna Iyer for Appellants. 

The Government Pleader for the Respondents. 

The Court delivered the following 

Judgment :— Ayling, J.:—The facts of this case as found by 
the Lower Court may be summarised thus: The plaintiff and 
defendants hold approximately equal areas of land irrigated from 
the same source the Andapuram tank and the Karavattar anicut 
and channel feeding the same. Certain repairs became necessary 
for the preservation of these irrigation works. The plaintiff 
prepared an estimate for the repairs, informed the defendants 
that it was proposed to effect them and called on them for a pro- 
portionate contribution. The defendants replied that they ‘had 


no objection to the plaintiffs carrying out the repairs, but that: 


it was not customary for them to contribute to such repairs and 
they declined to do so. The plaintiff then effected the repairs ; 
and broughit the present suit to recover a proportionate share of 
the cost from the defendants, basing his claim on S. 70 of the 
Contract Act. The only question is whether this section applies. 

That the repairs were lawfully effected is not disputed. 
That they were for the’ benefit of the defendants is also not dis- 
puted: and I can see no basis for the argument that because the 
plaintiff also benefitted by them the section is inapplicable. Vide 
Damodara Mudaliar v. Secretary of State for India 1. That 
the plaintiff did not intend to effect them gratuitously is found; 
and there is certainly evidence to support the finding. It only 
remains to determine whether the defendants engdyed the benefit 
of the repairs within the meaning of S. 70 and this is the crux 
of the whole controversy. 


The defendants (appellants) rely on the ruling of Sankaran 
Nair J. in Yogambal Boyee Ammani Ammal v. Na.na Pillai 
Marakayar 2 that a person cannot be said to have enjoyed a 
benefit within the meaning of S. 70, Contract Act, unless he has 
had an option of accepting or rejecting it. The plaintiff (Res- 
pondent) on the other hand draws attention to the views expressed 

1. (1894) I, L, R. 18 M. 88 at 92. 9, (1908) I... R. 38 M 16, 
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by Miller and Sadasiva Aiyar, JJ. in Gajapatht Kistna 
Chandra Deo v.'Srinivasa Charlu 1. a 
I think there can be no question that the judgment in these 
cases indicate a very substantial difference of opinion between 
the learned Judges who disposed of them. The wording of S. 70 
is very wide indeed. It might even be contended that it covered 
the case of a benefit forced on a man against his will as long 
as the act conferring ‘it was not unlawful :'though in view 
of the obligatory nature of the words “is bound to make 
compensation” that is an interpretation which any court 
would be loth to adopt. That some more restricted meaning 
should be given to it isin fact recognised by both the learned 
Judges in the latter case as well as in Damodara Mudaliar v. 
Secretary of State for India 2. Miller, J. in effect, holds (1) that 
it is not necessary that the beneficiary should exercise the option 
of accepting or declining the benefit before it is conferred and 
(2) that if he enjoys it afterwards without objection he must be, 
presumed to accept it. Sadasiva Aiyar, J. is careful to state that 
“if the benéfit is conferred notwithstanding notice of protest of 
the man benefitted that he did not want the benefit proposed to 
be conferred on him, the act could not be said to have been done 
on his behalf.” But both learned Judges appear to differ from 
Sankaran Nair, J.‘in- holding that S. 70 does more than reproduce 


the English Law as laid down in Lampleigh v. Braithwaite 3, and 


that it is the duty of'the Courts in India to have regard to the 
section itself without considering the restrictions imposed by 
English Law. 

-In this respect, Iam inclined to agree with them: and there 
can be no tthe Mar the application of the principles enunciated 


“by either of the learned Judges to the present case would entail 


the dismissal of the appeal. I find some little difficulty in cons- 
truing the defendant’s letter Exhibit J-6'into an acceptance -of 
the benefit: but it is clear that the defendants enjoyed the benefit 
without objection and in the view taken by Miller, J. must be held 
bound to contribute. Sadasiva Aiyar. J. takes, as it seems tome, 
an even stronger view than Miller J. and bis interpretation of the 
section, would undoubtedly cover the present case. 


1. (1913) 25 M.LJ. 433, 2, (1894) I.L.R. 18 M. 88: s.o. 4 M.L.J. 205. 
3. Smith and Leading Cases 160. 
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On the other hand there are passages in Sankaran Nair, J’s 
Judgment in Yogambal Boyee Ammani Ammal v. Naina Pillai 
Marakayar 1, which seem to:indicate that he would have held 
the facts of the present case to disclose the exercise by implica- 
tion of an option to accept the benefit. I refer to the portion of 
his judgment in which he considers the effect of the earlier case 
in Damodara Mudaliar v. Secretery of State for India 2. The 
facts of that case are practically indistinguishable from. those of 
the case before us: and the learned Judges. Collins, C. J. and 


Shephard, J. (with those Judgment I respectfully agree) hold S. 70. 


to be applicable although according to English law the suit 
would not have been sustainable. Sankaran Nair J. does not say 
the decision in that case was wrong but on his own interpretation 
accepts it as correct. He says: ; 


. “ He (the person benefitted) must have been held liable on 
the facts of the case, that repairs vere necessary for the preser- 
vation of the tank and there would have been no water in the 
tank for irrigation but for such repairs, and when therefore the 
Zamindar elected to use the water available only on account of 
such repair, he must be taken to Fave adopted the plaintiffs act 
and enjoyed the benefit thereof. It was also found that he was 
a consenting party.” l 


The meaning of the latter sentence is somewhat obscure. 
There is nothing in the Judgmert in Damodara Mudaliar v. 
Secretary of State for India 2, suggestive of consent except 
such as can be implied from the zbsense of express objection, 
and the learned Judges distinctly say that actual consent- need 
= not be proved. Mr. Justice Sanxaran Nair somewhat amplifies 
the brief statement in the earlier Judgment that “the repairs 
| were necessary for the preservatioa ‘of the tank: but the amplifi- 
cation is merely explanatory. Jfrepairs are necessary for the 
preservation of the tank (and that is the specific finding in the 
present case also), this implies. thet if they are not executed the 
tank would become useless and without water: There is in 
fact specific evidence in the present case that if the ‘work had 
not been carried out the anicut would have been washed away 
and of the bund of the tank in danger. I see: no reason to 


1. (1908) I L. B. 33M. 15. 2. (1894) I. L. R. 18 M. 886, 
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doubt that this was what the lower courts had in mind in’ find- 
ing the repairs necessary for the preservation of the tank. : 

It would appear then that there is nothing in the exposition 
of the law by Sankaran Nair J. which would assist the appellants 
in the present case: and that being so, I do not think we are - 
called upon to refer an abstract question of law to a Full Bench, 
Our attention has been drawn to a more recent case (Rajah of 
Pittapuram v. Secretary of State 1) in which the same learned 
Judge (Sankaran Nair J.) has again discussed the point: but I 
do not find any material addition in the later judgment to what 
is expressed in the earlier one. l 

I would dismiss this appeal with costs. 

Tyabji, J: The plaintiff and defendant have been found to 
be co-owners of a tank which the plaintiff has repaired ; and the 
plaintiff has obtained a decree for compensation for part of the 
expenses of the repairs, under S. 70 of the Indian Contract Act. 
The validity of this decree is questioned before us. — 

The finding of the Lower Appellate Court 1s comprehensive, 
and couched in the very terms of S. 70. In this Court therefore 
the defendants can question the decree in favour of the plaintiff, 
only on the ground that there was no evidence in support. of 
the finding or of any integral portion of it. It is not questioned 
that the repairs were lawfully done. The’ arguments on behalf 
of the defendants can therefore be conveniently considered under 
three heads: viz. whether there was any evidence for holding :— 

(1) that the repairs were done: by the plaintiff for the 
defendants. - 

(2) that the.plaintiff did not intend to do the repairs gratui- 


tously : and ° 


(3) that the defendants enjoyed the benefit of the repairs. 

It is admitted that each of these three facts must be esta- 
blished by the plaintiff before he can take advantage of S. 70. 

With reference to the first two questions it is clear that the 
plaintiff was also interested in the repairs. In such a case as ob- 
served in Yogammal Boyee Ammani Ammal v. Naina Pillai: 
Marakayar 2, the courts will not from the mere fact that the defen- 


‘dants have benefitted by the plaintiffs act presume that the work. 


was done for the defendants or that it was done in expectation 
1. (1914) 16 M. L. T. 876. 2. (1908) I. L. R. 38M. 15, 18, 19. 


a 
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of payment: if the plaintiff has done the work for himself he 
would clearly not expect any payment. The documents i in the 
present case however leave i no doubt that the repairs were done 
as much for the defendants as for the plaintiff (See Damodara 
Mudaliar v. Secretary of State jor India 1 and that there was 
no limitation on the part of the plaintiff to do the epai 
gratuitously. l 

With reference to the third circumstance I have mentioned 
above though there is conflict of opinion, no exception has been 


taken to the following remark in Damodara Mudaliar v. Secre-. 


tary of State for Indial “It is plain that the section ought not to 
be so read as to ratify the officious interference of one man with 
the affairs or property of another, or to impose obligations in res- 
pect of services which the person sought to be charged did not 
wish to have rendered”. The difference of opinion arises in the 
effect to read the section so as not to justify such interference, 
and to'present such obligations being imposed. : 


In Damodara Mudaliar v. Secretary of State for India 
attention was drawn to the necessary elements of fact involved 
in the section, and to the distinction between cases where the 
plaintiff himself has an interest in doing the act of which the 
defendant is alleged to have enjoyed the benefit, and ° where 


the plaintiff has no such interest. But in Yogambal. Boyee 
Ammani Ammal v. Naina Pillay Marakayar 2 Sankaran Nair J. 


with whom Munro J. agreed went further and held that” a person 
can be said to enjoy a benefit under the section only by accepting 


a benefit when he has the option of declining or accepting (page 


20). These words strictly considered seem to mê to put too 
great a strain upon the words “such other person enjoys the 
benefit thereof.” It may be thai “enjoying” implies something 
more than what happens if a bensat results without any adoption 
on the part of “such other person” any act by which he takes 
advantage of the benefit. If this is a correct interpretation of 
the word “enjoy” then the 3rd requirement of the section to which 
I have referred above may beanalysed into, two component 
parts : 


..(@) that ie act of the plaintiff i is Sid to ee ects 
which may confer a benefit on the defendant : and 





1. (1894) I. L.R. 18 M. 88=4 M. L. J. 205. 
2. (1909) I. L. R.38 M. 15=19 M. L. J. 489 
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(b) that the defendant has availed himself of such beneficial 


results. 


| l 
Yet I can see no warrant fòr introducing the necessity for 
an option of declining or accepting the benefit. It may be that 


the defendants have availed themselves of the results of the plain- ` 


tiffs act because the defendants could not do otherwise: they would 
still be said.to have enjoyed the benefit. It seems to me that the 
view alluded to by Miller J. in Gajapathi Kistna Chendra Deo v. 
Srinivasa Charlut is the correct one and the attitude of the defen- 


dant towards the results of the act which are alleged to have been 


beneficial to him (including the circumstance whether the defen- 


-dant had the option of accepting or declining the alleged bene- 


fits of the act) can only be relevant to the question whether the. 
plaintiff.did actually confer a benefit upon the- defendant. “It 
would seem ” says Mr. Justice ‘Miller “to be a sufficient answer 


_ to the plaintiffs claim if the defendant declined the benefit which 


it was proposed to thrust upon him. He may be taken to be the 
best judge of what is beneficial to himself in ordinary cases and 


‘could not in such cases be said to have enjoyed a benefit which 


was no benefit. On this ground or on the ground that in such 
cases the payment ïs not really made for the defendant may be ` 
rested the cases which decide that, unless the defendant is willing 


"to accept the benefit, the- payment will not be recoverable under 


the section.” 

' ” Hence' where some act is done by the plaintiff (1) under 
such circumstances that the defendant has had the option of either 
availing himself of the results of that act, or of remaining in the. 
same position in which' he would have been if the act had not 


“been done; and where having such option, - the defendant has 


chosen the former alternative, the proof of the exercise of such 
option satisfies the requirements of S. 70Zof the Indian Contract 
Act; the defendant cannot then deny that he “ enjoyed”, the 


| results of the plaintiffs acts or that the results were banene SO 


far as he was. concerned. But (2) in the converse case, where 
the defendant has not had any choice, so that he could not have 
prevented the plaintiff doing the act, nor avoided (even if he had 


< desired it) being affected by its results, the plaintiff must establish 


that as a matter of fact his act resulted in a benefit to the defen- 

dant. Finally (3) when the defendant has actually (as suggested 

: a R 
1, (1918) 25 M. L, J. 488 at 486, 
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by Sadasiva Aiyar J. in.the same case at page 439) given notice 


or protest, then not only would he act not be said to be on 
his behalf but it may well be -nferred that it was not for his 
benefit. In this view the fact wether or-not there was an option 
to the defendant to enjoy the benefit. of the plaintiffs act would 
supply strong indications as to’ whether the act really brought any 
benefit to the defendant or whether he is sought to be made liable 
to pay compensation for some acz.in which he was not interested 
and whether the plaintiff seeks repayment Of expenses alleged to 
be incurred on behalf of ‘the -cefendant which the defendant 
would not have considered worta incurring if he had been con- 
sulted. ; | 

The absence of any option to the defendant may place a 
heavier burden on the plaintiff tc prove that his act really result- 
ed in a benefit to the defendant- But the absence of such an 
option, cannot it seems to me by itself prevent the result being 
considered a benefit to the defendant or prevent the defendant 
being said to have enjoyed the benefit should it be found that the 
results reached the defendant-and were beneficial to him. 


The repairs in the present case were urgently necessary for 
the very preservation of the tank. Prior to undertaking the 
repairs, the plaintiff’ informed the defendants of his desire tô do 
so, and after stating that the defendants: were bound to contri- 
bute to the expenses. informed tkem that they would be required 


to contribute. In reply the detendants answered that they had: 


no objection to such repairs being „carried out by the plaintiff ; 
and added “To the question whether we have any objection to 
contribute our share of the charg= of the said repairs our answer 
is that we never used to contribute the said share and that there 
is no reason to pay the same.’ l 

It was open to the plaintiffs counsel to argue as he did that 
the defendants’ present plea is inconsistent -with the attitude 
then taken up by: them. The defendants now say that- the 
alleged benefit of the repairs is tarust on them; they then said 
that they were entitled to enjoy zhe benefit as a matter of right 
without contributing to the a and implied that they 
would so enjoy it.- < i 

Moreover there is a finding that the repairs were urgently 
necessary for the tank and that but for the repairs the tank was 
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in danger of breaching and. of overflooding the lands of the 
defendant ; it is not denied that the repairs were carried. out after 
notice to the defendants, and after they had been informed that 
they would have to contribute to the expenses it is not alleged 
that there was any repudiation by the defendants or anything to 
show that they honestly did what may reasonably be expected 
to be done if they had really intended to renounce the benefit of 
the repairs rather than contribute to-the expenses, or if they had 
intended to continue in the same- position in -which they would 
have been but for-the repairs. It seems to me to be clear there; 
fore that the defendants cannot deny either that the repairs: have 
resulted beneficially to them or that they have availed themselves 
of those results. Though. the plaintiff did not specifically call : 
upon the defendants to declare whether they would or would not 
enjoy the benefit of the repairs, the defendants left no doubt on 
the. point that they did intend to enjoy the benefit. l 

In my opinion. therefore the finding that the defendants en- 
joyed the benefit of the plaintiffs act within the terms of S. 70. 
of the Indian Contract Act was justified by the evidence and the 
appeal should be dismissed with costs. 


Lil MADRAS LAW JOURNAL REPORTS. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—Sir John Edward Power Wallis Chief Justice 
and-Mr. Justice Coutts Trotter. i ; 


T R. M. T. Subramaniain Chettiar ‘Appellants* 
E TU. (Plaintif’s) 
"The Secretary af State for India by Respondent 

the Collector of Ramnad l (Defendant) 


Limitation—Government, right of to impose assessment on land liable thereto 
Right af car be barred by lamitation. 


' There is no period of limitation for the exercise by Government of its right to- 
impose assessment on land legally, liable thereto. ; 


‘Uddupalli Jagannadham v. The Secretary of State for India in Council cit (1). 
followed. 
Appeal from the decree of the Coutt of the Temporary’. 
Subordinate Judge of Sivaganga in O. S. No. 87 of 1912. 





o- S.A. No. 78 of 191B. “e - oo 9914 February 1915. 
oe a (1908)-L.L.R. 27 M. 16;- E papa i 
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The plaintiffs were the appellants before their lordships. 
The appeal arose out of a suit “to declare that the order of the 
Government dated 10th February 1910 was not valid and bind- 
ing on the plaintiffs and that they were entitled to bé in posses- 
‘sion of the Erumbuvayal Village Free from the interference of the 
defendant, the Secretary of State and without any liability. to 


assessment by the defendant: The suit was disposed of in the . 


court below ona preliminary issue. as to the validity: of the 
Government order. The facts acmitted: or found were’ that the 
suit property was granted in ancient times as Inam to the ancestors 
of the plaintiffs burdened with the duty of doing Bilvarchana and 
Mandagapadis in the templeof:Kaliarkoil in the estate of Shiva- 
“gunga ; that no revenue was paic in respect of the property till 
1866 ; that for 30 years at any rete before that date no service 
was performed by the plaintiffs o- their ‘ancestors; that in that 
year, 1866, the Inam Commissioner recommended the resumption 
of the Inam; that nothing was done by Government in pursuance 
of his recommendations till 1910 when they passed the order 
complained of to the-etfect that the village should be fully assess= 
ed and ryotwari pattas issued i in favour of persons possessing 
occupancy rights therein and that the assessment should be as- 
signed to the person performing service in the said temple. The 
Subordinate Judge dismissed the suit on the grounds that the 
Government had the right to asseseand liability to pay assessment 
.to public revenue was a paramount obligation ; and that, till the 


Government ‘confirmed the Inam and an inam title deed. was 


granted the plaintiffs had no right as against the Government and 
had no locus standi to question, ky a suit in Civil Court, the 
order of the Government. 

C. V. Anantakrishnaiyar and- P. S.  Narayanaswami 
Aiyar for Appellants. 3 

The resumption is not valid and is ultra vires. The facts 
relied upon are not sufficient for tke disposal of the suit, without 
taking evidence. It is possible that the zemindar was the owner 
of the village and made the grant or that Government owned it 
and its revenue was included in the jodi payable by the zemindar. 
The benefit of the resumption would then go io the zemindar, 
who is not a party to the suit.” Prima facie ` every presumption 
should be made in favour of the exsting state of things. Prima 
facie non-payment of rent-for 60. years creates a right in the 
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grantee to exemption from revenue. Uddupalli Jagannadham v. 
The Secretary of State for India in Council 1 no doubt holds 
that- non-payment for any number of years does not bar the 
right of Government to assess. That case is distinguishable 
because in that case the revenue of the village in question was 
excluded from the Permanent Settlement. Unless Government 
show that they. had not settled revenue at the Permanent Set- 
tlement, they have no right to resume. 

_ Again the right to resume accrues where the condition of the 
grant.is not fulfilled, In this case the condition was perform- 
ance of service. Government admit that they came to know of 
its non-performance in 1866. Evidence if adduced, will show 
; nop- -performance from 1801. The Court below is wrong in 
saying that no question of-limitation can arise in this case. In 
Raylashbashiny Dossee v. Gocoolmont Dossee # art. 130 of the 
‘Limitation Act is applied to such a case as the present. See 
also Mussamutt Banoo v. Moulvie Amirooddeen 8. -Again Mt. 
Bunndo v. Moulvie Ameeruddin! is opposed to Maharaja Dheeraj 
Raja Mahatab Chund Bahadur v. Government of Bengal® which 


-holds that the period is 60 years, Further under art.130 read with 
art. 149 of the Limitation Act the right of resumption can be exer- 
cised by Government only within 60 years. The question of limi- 
tation must have been tried:and evidence must. have been taken. 


The court below also holds that the Civil Court has no 
jurisdiction: to inquire into the validity. of the resumption by - 


E „Government, In case of grants for service, the Civil Court has 


jurisdiction to do so.—See The Secretary of State for India v. 
Abdul Hakkim Khan 6. ey > 
(Chief Justice. But there was an Inam title-deed in that case.) 
Under .Reg. 25 of 1852—S. 4, the Government reserved to 
themselves the absolute right of resuming personal-Inams only 


.— See Subbramanya Aiyar v. Secretary of State for India 1. 


Dr. S. Swaminathan for Government Pleader for Respondent. 
The Calcutta cases cited for the appellant are distinguishable. 
The cases were cases of lakhiraj lands and in respect of such lands 
“there is a statutory provision -in Bengal prescribing a period 
of 60 years within which Government can exercise the right. 


1. (1908) I. D. R.27 M. 16. | 2. (1881) I. L. R. 8C. ni at 285-6. 
. 8. (1874) 28 W. R. 24, >- 4. (1919) 26 M. L. J. 8 
5. (1850) 4 M. I. A. 466, 6. (1880) I. L. R. 2 M 294 at 295, - 


= i l 7. (1888) I. L. R.6M. 861. -" 
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See Maharaj Adhiraj Raja Mahtab Chand v. Government 
of Bengal 1 In Madras to impose an assessment Government have 
not to institute a suit while in Bangal they have todo so. The 
prerogative of tne Crown to assess lands to revenue is not limited 
in Madras by any statutory provision as in Bengal. This is the 
view on which Uddupalli Jagannadham v. The Secretary of 
State for India? proceeds. Hurryhur Mukhopadhya v. 
Madhub Chander 3 Koylash ` Bashiny Dassee Gocoolmoni +, 
Birchunder. Manikya v. Raj Hohun Goswami 5 Nilcoomul v. 
Bir Chunder Manikya 6 are all cases of lakhiraj lands. 

S. 28 read with art. 149 of the Limitation Act is inap- 
plicable to H case because in this Presidency a suit is rot 
necessary. | 


The argument that the, zamindar may have the right to: 


resume and not Government is not tenable because the Inam 


Commissioner cannot deal with cases of lands included in lands 


_ granted to the zemindar at the time of Permanent Settlement. 
When the Inam Commissioner has dealt with an Inam, the pre- 
sumption is that it was excludec from the Permanent Settlement. 
A. S. 206 of 1910 decided by Willer and Sadasiva Aiyar JJ. 
Jodi does not denote rent payable to Zamindar- The term 


Istimirar corresponds only to oymash and no inference can, be 
drawn therefrom. 


Here the case is one of puis tertii and it 1S at open toa 


plaintiff to set up that plea. 


S. 8 of Reg. 31 of 1802 shows that possession for any length 


of time is no defence to a suit for. resumption. 

C.V. Anantakrishna Aiyzr in reply. 

Regulation 31 of 1802 corresponds to Regulation 19 of 1793 
(Bengal). Under S. 2 if I an able to trace possession up to 
1792 my title is valid. Thouzh Regulation 31 was repealed by 
Act 2 of 1869 the rights und=r the Regulation are saved. No 
such case arose in Uddupalli Jagannadham v. The Secretary of 
State for India in Council 2 or in the cases therein referred to. 
Possession in that case stopped at 1859 and was not traced to 
1792. I have traced possession. up to 1801. My case comes 
within the principle of the cese in 4 M. I. A. 466. 

1. (1850) 4 M. I. A. 466. i a (1908) I. L. R. 27 M. 16. 
- 8; (1871) 14 M. I. A. 152, 164. | (4881) I. L. R. 8 C. 230. 
‘6, (1889) I. L. R. 160.449. = Fc ` 1886). I. L, R. 16 C, 449 F. Note. 
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. Dr. Swaminathan at the adjourned haaring. 
Regulation 31 of 1802 is inapplicable to the present case 
as the Regulation. applies only to the District of Dindigal 
and as the tract within which the suit property lies is not includ- 


ed in that district as it stood at the time when the Regulation’ 


was passed, 
“The Court delivered the following 





nate Judge’s aie of Ramnad dismissing a suit brought by the 
plaintiffs against the Secretary of State for India in Council for 
a declaration that the Government order of the 10th February 
1510 directing the suit village to be fully assessed was not valid 


and for an injunction. The evidence clearly shows that the suit ; 


village was lakiraj or exempt from the payment of revenue at 
the date of the Permanent Settlement and that it was excluded 
from the settlement under S. 4 of the Regulation 25 of 1802. 
Further it is now admitted that the section 2 of the Regulation 
31 of 1802 which confirmed certain grants of this kind did not 
apply to Ramnad where the suit village is situated. The Inam 
Commissioner in 1864 recommended that the village should be 
fully assessed, but it was not until February 1910 that effect 
was given to his recommendation by Exhibit A. 


_ The case is clearly governed by the decision in Uddupalli 
Jagannadham v. The Secretary of State for India in Council 1. 
But there is no period of limitation for the exercise by Govern- 
ment of its right to impose assessment on land liable thereto. 
The appeal therefore fails and is dismissed with costs. . 


oi. ot. oo. a.) Le (1908) L D. R. 27 M, 16, ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Mr. Justice Spencer and Mr. Justice Seshagiri 
Aiyar. ' 


Virupana Gowd and another ... Appellant in Appeal No. 
684 of 1914 (Accused 
Nos. 1 and 2). 
Talari Mariga and others . Appellants in Appeal No. 
685 -of 1914 (Accused 
| Nos. 7, 8 and 6). 
‘Rudra Gowd and others . Appellants in Appeal No. 
; 686 of 1914 (Accused 
Nos. 3, 5 and 6). 
Boya Errodu and others ... Appellants in Appeal No. 
687 of 1914 (Accused 
Nos. 14, 15, 16 and 17). 


Sankar Gowd ... Appellant in Appeal No. 
D. 688 of 1914 (4th Accus- 
Emperor ` ed). 


Criminal Procedure Code, S. 289—Misjoinder—Same’ transaction—Test of— 
Community of purpose and continuity f action—Offences at two different tumes— 


An offence and another to stifle prosecetion for it—Not one transaction—Immediate . 


object and not ultimate object to be regarded—S. 587. 
Whore the accused were jointly tried for offences committed at two different 


points of time the object of the offences at one point of time being to coerce the , 


complainant to hand over certain promissory notes, of those at the other being, to 


_ prevent the complainant’s party from proceeding on their way to the,Magistrate to 


lodge the complaint in respect of the first occurrence, 

Held that the two series of acts lacked the essential elements of community of 
purpose and continuity of action to make them parts of the same transaction 
within the meaning of S. 239 Orimiral Procedure Code and as such the trial was 
bad for misjoinder. 

5. 587 Criminal Procedure Code cannot be used to cure the defect of misjoinder 


of charges, 
Per Seshagiri Aiyar, J.—In considering the nature of a transaction, courts 
have regard only to fhe Immediate and not to the ultimate object of the offender. 


Appeals against the order of the Court of the Additional 
Sessions Judge. of the Bellary Division in Case No. 59 of the 
Calender for 1914, 

T. Richmond, E. R. Osborne and Dr. Pandalai K. Subba 
Reddi,.S. Ranganatha Aiyar for the Appellants. 

C. Sidney Smith for the Public Prosecutor on behalf of the 
Government. 

The Court made the following 


‘ Order :—Spencer, J :—An objection has been taken in appeal 


that. the trial was illegal on eccount of misjoinder of charges and 


*Crl. App) Nos. 664—688 of 1914. | 28rd February 1915. 
50 ` 
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however much this result after a prolonged trial in Sessions 


“Court may be regretted, I, have little hesitation in finding that 


the objection is sound and that the conviction of the accused - 
must in consequence be quashed. TT 

It is clear from the Privy Council decision in Subramania 
Aiyar v. King Emperor 1, that if there has been a misjoinder it 
will have the effect of vitiating the-trial and cannot be cured by 
the application of S. 537, Code of Criminal Procedure. 

In the present case there was an occurrence on the morning 
of Tune 29, when. certain persons are alleged to have come in 
an unlawful assembly armed with deadly weapons and beseiged 
ihe house of Prosecution Witness No. 3 and thrown stones at 
Prosecution Witnesses Nos., 1, 2, 3 and the deceased who were 
inside. There was another occurrence on the same afternoon 
when certain persons are alleged to have pursued and overtaken 
Prosecution Witnesses Nós. 1, 2, 3 and the deceased and murder- 
ed the latter individual when they were on their way to Jalibenchi 


_ to lodge a complaint about ‘the morning occurrence before a 


Magistrate. 
The question is whether the -morning occurrence and the 


afternoon occurrence were parts of the same transaction within 
the meaning of S. 239, Code of Criminal Procedure. The test 


applied by this court in Choragudi Venkatadri v, Emperor? and 
more recently in Koduballi Chathu v. Emperor 8, is to see 
whether the series of acts:to be treated as forming the same 
transaction are connected together by the essential elements of 
community of purpose and continuity of action. 


From the frame of the charge it might be. argued that a 
common purpose ran through the doings of the mob ‘on the day 
in question as the object of the rioters has been given in both of 
the first two counts as to beat Dodda Basavanna Gowd, 
Basavanna Gowd and Chennana Gowd. 


‘ 


Even here it may be questioned from a narration of what 
occurred whether the real purpose of those assembled in the 
morning was not to obtain by use of Criminal force certain pro- 
missory notes and a receipt from the possession of Dodda Basa- 
vanna Gowd, and whether the real purpose of those who pursued 


1. .(1901) I. L. B..25 M. 81. _. 2, (1910) I. L, R. 83 M. 502.. 
i 3. 8 Orl. L. R. 382. 
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“the prosecution party in the: agan was pk to say them 
by use of Criminal force from complaining to the authorities. 

Be this as it may, when we come to consider whether there 
was continuity of action between the morning and , afternoon 
occurrences we find that the Sessions Judge showed his conscious- 
ness that there was not such continuity. He felt the necessity 
of framing a separate count for the afternoon occurrence in 
which he charged the same persons for an offence under the 
same section of the Indian Penal Code in identically the same 
words with the sole difference that the place of offence is given 
as Korlagondi in the first count and as the fields of Jalibenchi 
in the second count. Again in paragraph No. 10 of his Judgment 
he observes that when Prosecution Witnesses Nos. Ito 3 set out 
in the afternoon they had no expectation of being attacked again 
and received no warning fror any in the village. The prosecu- 
tion witnesses state that four: persons came and pacified the 
rioters and then the accused went away and the witnesses came 
down, a note was made in writing of the names of the offenders, 
and the deceased took his m2als in the 3rd defendant prosecution 
witness’s house. Prosecuticn 2nd witness after describing the 
„acts which he witnessed in tie morning stated “Thus the morning 
affair ended”, and everything tends to the conclusion that . those 
matters which have endec for the time being, if the accused 
party had not somehow got wind of the next move of the pro- 
secution party which was tc go to a Magistrate and try to: get 
“them punished for what they had done in the morning. IL have 
no doubt from what came cut at the trial that the stone throw- 
ing and other assaults in the morning were acts complete in 
themselves. The procedure would moreover have been 
simplified by having separate trials and there would thereby have 
been no risk of the accusec being prejudiced by the difficulty 
which the Judge and assessors may have felt in keeping distinct 
the part taken by each accised in the morning and the afternoon 
transactions and in having to decide whether any of those pre- 
sent on one occasion were also present on the other occasion. 
The easiest cotirse would save been to try the accused first for 
the offences committed in the afternoon and to proceed with the 
trial for the offence committed in the afternoon and to proceed 
with the trial for the offeaces committed in the morning after 
seeing the result of the first trial, 
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I am of opinion that the convictions must be quashed and 
a retrial ordered. 

Seshagiri Aiyar, J :—I agree. 

Mr. Richmond has taken the preliminary objection that the 
trial of the accused in this case offends against the provisions of 
Ss. 233 and 235 of the Code of Criminal Procedure. The objec- 
tions to the joinder oi charges was not taken before the Sessions 
Judge. It is unfortunate that the case should have been proceed- 
ed to trial without raising a formal objection. We cannot on 
that ground refuse to listen to the argument regarding misjoinder. 
‘In the case of Krishnaswami Pillai v. Emperor 1, no objection 
was taken to the joinder of charges in the Sessions Court and yet 
the learned Judges who heard the case allowed it to prevail. 


The facts of the case as set out by the Sessions Judge are 
these :—On the morning of the 29th June 1914 the accused and 
their servants including certain Boyas whom the Sessions Judge 
finds to have taken part in the rioting, came to the house of the 
3rd prosecution witness where the deceased man and his brother 
and relations were already staying with a view to coerce them 
into delivering certain promissory notes and receipts. They had 
a revolver with them and threatened to shoot prosecution wit- 
ness 3, if he refused to give up the papers. The complainant’s 
party went inside the house and bolted the door. Subsequently 


“at the mediation of strangers, among whom the 8th prosecution 


witness has taken a leading part, the accused’s party left 
the place. Later, in the afternoon at about 1-30 P. M., the 
complainants’ party started from the house of the 3rd prosecu- 
tion ‘witness, to go to Jellabenchi with the view to prefer 
a complaint against the accused for their conduct in the morning. 
After they had gone about four furlongs from the house, they 
were attacked by the Boyas who were joined later on by accused 
1 to 13. It was on this occasion that one of the complainants’ 
party met his death. 


The objection taken is that a single trial of the accused for 
offences which were committed on these two distinct occasions, 
namely, at or near the house of the 3rd prosecution witness in 
the morning, and half a mile away from the house in the after- 


noon, is illegal, and that the whole trial is therefore vitiated. I 


1, (1902) I, L. R. 26 M, 125. 
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have been forced to the conclusion that this contention is: well 


founded. It was pointed out by a Full Bench of the Allahabad ; 


High Court in Queen Empress v. Tuala Prasad 1, with reference 
to S. 233, “ that this section contains the general law. The 
reason of it is, that the mind of tae Court might be prejudiced 
against the prisoner if he were tried in one trial upon different 
charges resting on different evidence. It might be difficult for 
the Court trying him on one of the charges not to be unfairly. 
influenced ‘by the evidence against him on the other charges.” 
The legislature has provided exceptions to the rule contained in 
S. 233 ; and these exceptions are so framed as to minimise the 
danger of , prejudice to the accused by the joining eae of 


more than one offence in the same trial. 
/ 
S. 235 which is one of the exceptions to the general rule 


permits of a joinder in cases where the acts are so connected to- 
gether as to form one transaction. After giving my best 
consideration to the question Jam unable to hold that the 
occurrence in the morning and that in the afternoon are parts of 
the same transaction. The motive which led to the morning 


attack was to secure possession of certain documents which the 


accused,wanted. The motive which animated the second one 
so faras one may gather from the probabilities and from the 
evidence given by the Ist prosecution witness, was to prevent 
the attacked party from presentmg a complaint to the Magistrate 
in reference to the occurrence im the morning. I am willing for 
purposes of argument, to accspt the finding of the Sessions 
Judge that the same men took part on both the occasions. None 
the less I am unable to hold thet there was any common aim in 
the two quarrels. In arough way it may be said that the 
common object was to injure the complainants’ party. But that 
is not the meaning to be attributed to clause (1) of S. 235. As 
was pointed out in Emperor v. Sherufalli Allibhoy 2, “there 
must bea continuity and community of purpose and the two 
occurrences should beso related to one ‘another, in point of 
purpose or as cause and effect or principal and subsidiary action.” 


Applying this test I am unable žo say that there was community. 


of purpose between the two attacks. 





1. (1884) LL. R,7 A. 174 at 177. 9. (1902) I. L. R. 27 B. 135. 
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As I have pointed out already, the purpose of the second 


attack was to stifle the prosecution. In a very instructive judg- 


ment Lord Blackburn in Castro v. The ‘Queen 1, - points 
out that Courts have not-to concern themselves with the ultimate - 
object of the offender in determining the nature of the trdnsaction. 
That object may be to cause injury in some way or other to the 
complainant. But it is the immediate purpose of the attack that 
determines the character of the particular transaction. In Lord 
Halsbury’s Laws of England Vol. 9, page 342, it is said “ It is 
a well established rule of practice that if different. felonies, -not 
being different ways of describing the same act, or charged in 
separate counts of one indictment, the Judge will put the prose- 
cutor to his election to proceed and offer evidence on one charge 
only.” The criterion in all these cases is, what was it that the 
attacking party had in view as their immediate object. Mere 
interval of days will not disturb the oneness of the transaction, 
nor necessarily the fact that different sets of persons were enga- 


' ged on different occasions. But if the aim of the accused on 


the different occasions is directed towards effecting different 


purposes, the transactions are different. This view is supported 
by Chordgudi Venkatadri v. Emperor 2 and Gobind Koeri v. 


. Emperor 8° The case nearest in- point is that reported in 
Lascari v. The King Emperor *.InIn re Muslappa 5, it was 


pointed out by Sir Arnold , White, C. J. that in each case it isa 
question of fact whether the acts are so connected together as to 
form part of the same transaction and referring to the illustra- 
tions, he says that the word “transaction” should be read in the 
ordinary sense of a completed act. I entirely agree with this 
view. In the present case, the disturbance of the morning was 
completed as soon as the mediators intervened and pacified the 


‘parties. The second attack began because of an attempt on the 


part of the complainants’ party to take the matter to the notice 
of the authorities. The second one cannot be said to be sub- 
sidiary to the first nor dependent upon it. They were two 
independent acts aimed at securing two independent purposes. 

` For these reasons I have come to the conclusion that the 
joinder of the two charges is illegal, and as pointed out by Mr. 


1. (1881) 6 A. C. 229 at 243 ` - 2, —I.L.R. 38 M. 502. 
3, (1902) I. L. R- 29 C. 885 4. (1909) 13 C. W. N, 1118, 
| 6 (1910) 7M, L. T. 867. 
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Justice. Ayling in Crl. Revision Case No. 412 of 1914, the 
illegality, cannot be cured and the conviction must be set aside. 
See the judgment of myself and Mr. Justice Spencer in Criminal 
Revision Case No. 774 of 1914.. The Sessions Judge should be 


ordered to retry the accused. 


IN THE HIGH COURT OF -UDICATURE AT MADRAS. 
= Present :—Mr. sae Sadasiva Aiyar and Mr: Justice 
Napier. 
Rajah Mulrazzu-Lakshmi Venkiah Amma.. Appellant” . 
- Rao Bahadur n 4 
v. 
The Official Assignee of Madras | os Respondent. 


insolvency—Gold entrusted for making jewéls ANANG not iraceable—No 
preferential claim for, against creditors 

Where gold belonging to the petitioner had been entrusted to the insolvent for 
the purpose of making jewels but there was no means of tracing it or its proceeds 
in the estate of the insolvent as if stood at the time of the insolvency. ~ 

Held that the petitioner had no preferential claim for the payment of the value 
of the gold entrusted by him but had to:rank pari passu with the general creditors. 


Appeal from the Judgment of the Hon’ble Mr. Justice 
‘Bakewell, dated 22-4-1914 in Insolvency Jurisdiction of this 
Court. 

Insolvency Petition No. 188 of 1912. 
In-the matters of M. A. Samad . An Insolvent. 


M.D. Devadoss instructed by M.K. Bamaswami Iyer for the 


Appellant, 

Sydney Smith for the Respondent. | 

The Court delivered the following 

Judgments :—Sadasiva Eyer, J.:—This is an appeal by the 
creditor whose notice of motion was dismissed by Mr. Justice 
Bakewell in the exercise of Insolvency jurisdiction. The creditor 
(appellant) contended, that h2 was entitled not merely to get a 
rateable distribution along with the other creditors but that he 
was entitled to get the full amount due to him by the insolvent 
in preference to the other creditors of the insolvent (from and 
out of the insolvents estate) nasmuch as he gave 45 sovereigns 
and 264 pagodas weight of gold.for the specific purpose of 
making a gold oddiyanam aad 4 mettus by working the specific 
gold inthe said sovereigns and the said gold bar and as the 





* 0. 5. A. No. 46 of 1918. a < 2nd February 1915, 
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relation between the insolvent and himself was one of bail- 
ment and not that of creditor and- debtor in an ordinary loan 
transaction. 

The learned Judge found (æ) that the insolvent did become 
bailee of the specific gold given to him as metal and that there 
was not the relation of ordinary creditor and debtor created (by 
the giving of the sovereigns and gold to the insolvent) between 
the petitioner and the insolvent; (b) that it was impossible 
“to have this specific gold,” now that “it does not even 
appear that at the date of the insolvency, the insolvent was 


. possessed of any sovereigns or bar of gold with which the 


applicant’s property might have been mixed” and that the 
sovereigns and the gold have “disappeared and cannot be 
followed.” On these findings the learned Judge held that the 
petitioner even taking him to be a cestui que trust and taking the 
insolvent .as a trustee, has no greater right over the general ` 
property of the trustee than the other creditors have. In arriving 
at this conclusion the learned -Judge states that he followed the 
principle laid down in Inre Hallet’s Estate 1. 


The contentions before us in appeal are (1) that the appel- 
lant was entitled to preferential payment on the finding that the 
insolvent was a trustee and (2) that the Official Assignee has not 
denied the presence of gold and ornaments at the time of the 


failure of the tnsolvent’s firm among the assets of the firm. 
(See 6th ground). 


I might at once say that I accept the findings of fact arrived 
at by the learned Judge though each side attacked that portion 
of the finding which was against it. Mr. Smith for the Official 


Assignee contended that the oral evidence established that the 


sovereigns and the’ gold given by the petitioner were not them- 
selves intended to be wrought into the jewels but that the price’ 
of those sovereigns and gold was to be treated as if the price was’ 
given.in current cash on the insolvent’s promise to give certain | 
jewels of the same value tothe petitioner. I think that the 
terms of the contract between the parties as reduced to writing in” 
Exhibit A-1 and A-2 clearly support the learned Judge’s finding.’ 
On the other side, the insolvent contended that the gold in the 
sovereigns and in the bar given by him could be traced to some 


1. (1879) 18 Ch. D. 696. 
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“jewels which were taken possession of by the receiver and after- 
-wards by the Official Assignee. There was no such proot adduced 
before the learned Judge and it is impossible to find that in the 


assets ‘taken possession of bz the receiver or by the Official - 


Assignee, either the gold or tke value of the gold due to the 
insolvent could be at all traced - : 


Accepting then the facts as found, what is the law on the - 


point? . I have considered to the best of my ability the argu- 
ments advancéd on both sides in this case and also the decisions 
quoted. Those cases include In re Hallett’s Estate 1, Harris 
_v. Truman and others 2, Exparte Kelly and Co. 8, and the 
very recent case Sinclair v, Brougham £t, in the House of 
Lords, where the whole question has been elaborately considered 
and the case In re Oatway 5. I have also considered the six 
well known Arbuthnat £ Co.. cases reported in .The Officiai 
Assignee of Madras v. Smith 6, The Oficial Assignee of Madras 
v. Ramachandra Aiyar T, The Official Assignee of Madras v. 
Lupprian 8, The Official Assiznee of Madras v. Krishnaswami 9, 
| The Official Assignee of Madras v. Rajam Aiyar 10, and the 
last case on appeal i in The Of-cial Assignee of Madras v. — 
Avyar 11, 

Taking the pronouncement of the Lord Chancellor in the 
recent House of Lords case as enunciating the binding law c on 
this point, I think it establishes (1) that where the moneys of A 
get into the hands of B ‘(wo afterwards becomes an insolvent 
or if B is a society or compary whose affairs are in liquidation) 
and where the relation of creditor and debtor by contract or 
‘quasi contract cannot be established between A and B, A can 
recover his moneys preferentially on the principle of “ tracing.” 
two cases (a) where A’s monay can be earmarked’ in the hands of 
B (as where the money of A was contained in a bag and the bag 
with the contained money in specie could be identified). (b) 
where any particular asset was purchased by B with that money 
if that particular asset is capable of being earmarked as purcha- 
sed with that money. (2) That case further establishes that 
wes the money of A was mixed by id with his own money in 


(879) 18 Oh. D. 696. (1882) 9 Q. B. D. 264. 

a 1879) 11 Oh. D. 806. 4 (1914) A. C. 898. 

5, 09 2 Ch. 856. - (1908) I.L.B. 82 M. 68. 
7. (1909) I. L. R. 88 M. 184. 

8. (1909) I. L. R. 33 M. 145—20 M. L. J. 426. 

9, (1909) I. L-R. 38 M. 154. ` (1909) I. L. R. 33 M. 299. 


11. (1916) I. L. R. 66 i. 
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Bs Bank and appropriated by B and there is or can legally be 
no contract or quasi contract by B establishing the ordinary re- 
lationship of creditor and debtor, there is what is called loosely 
a “charge ” in A’s favour on the balance of all the moneys found 
in the Bank to the credit of B (at' the time of B’s insolvency or 
liquidation) to the extent of the money which is due to A and 
that the charge entitles A to be preferentially paid out of those . 
moneys preferentially to ordinary creditors. 


The whole law upon this point seems to have been develop- 
ed from the observations of Vice Chancellor Wood in Frith v. 
Cartland 1, and had its origin in the principle that a cestui que 
trust if he can trace the trust property to a fund standing in the 
name of the trustee or to an asset in the hands of the trustee 
should be preferentially paid out of that fund or out of that 


asset. In the 1914 case in the House of Lords, the doctrine of. 


“tracing ” was extended in favour of persons who did not stand 
in the relation of cestui que trust (even in the limited sense of 
bailors or principals) provided that they cannot be treated as 
creditors under even a quasi contract or implied contract. 

` “The majority of the Judges in Re H allett’s case held that the 
rule in Clayton’s case as to the appropriation of cheques drawn 
upon a Bank to the moneys deposited therein in order of dates was 
not applicable where the dispute is between the Official Assignee 
of a trustee (B) and the cestui que trust (A) whether the balance 


_in the trustee’s Bank is or contains the trust money belonging to 


A. Thesiger L, J. dissented from the view of the majority which 
held that the rule was not applicable and that the balance should 
be traced to the trust money though cheques had been drawn 
for the full amount of that money in priority to cheques affect- 
ing subsequent deposits by the trustee of his own moneys. 
The House of Lords’ case has left this second question 
undecided. | 

The necessity of tracing what I might roughly call the 
misappropriation funds into the assets in the hands of B (of-so 
tracing it at least, in an indirect manner and by reasonable 
presumptions) has not been questioned in this latest case. The 
Lord Chancellor seems even to lay down in one portion of his 
judgment that it lies upon A to establish by evidence that-the 


1. (1865) 2 Hem. & M. 417, 84 L. J. Oh. 801. 
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assets in the hands of B do or must contain funds belonging to 
him (see page 418, 1914 A. C.). See also the argument in the 


same case at page 406, proposition 3 in which the learned . 


Counsel says “the burden of proving the identity is on the 
person who alleges it °). The surden of proof may be discharg- 
ed bya sort of eliminating process, that is, A might establish 
that the remaining securities, investments and assets in’ the 


possession or name of B must be the result of the use of A’s. 


funds. In that same case, their Lordships held on the facts that 
the funds in the’ hands of B (a ‘statutorily ‘constituted society) 
which, received the moneys fram the depositors on ultra vires 
transactions must have conteined the said moneys of the 
depositors and the increase of those moneys and hence their 
Lordships had no difficulty in applying the doctrine of tracing 
in that°case, especially as the claims of ray outside credi- 
tors had been fully discharged. 


In the case in 9 Q. B. D. 264 and in Re Oatway also, the . 


necessity of A’s establishing taat his property whether it was 
money. or chattels or the proceeds of his chattels was or.must 
form a part of the whole of the assets or funds in the hands or 
name of B was not denied. In .the former case, though the 
assets (in the shape of barley and malt) were not purchased 
with A’s moneys which had been misappropriated by B (A’s 
agent employed expressly to purchase barley and malt for A), 
B did make those purchases for A in order to fulfil his obligation 
as‘agent to A to so purchase Larley and malt for A and in those 
circumstances, A was held entizled to ratify the appropriation by 
his agent (though that appropriation was made to conceal his 
breach of trust), and to treat His (A’s) moneys as traced to the 
barley and malt purchased wizh the other moneys of B. If, in 
this case, I could have found my way to decide that the assets 
taken possession of by the receiver or by the Official Assignee did 
include or must have includec the gold or the value of the gold 
contained in the sovereigns and the bar given by the petitioner to 
the insolvent, or though that the petitioner’s particular gold was 
miseparaprinted by the inso.vent, he made Oddiyanams or 
Mettus with other gold (as in the case in 9 Q. B. D. 264) in 
order to fulfil his obligations to the petitioner I would be 
inclined to apply the doctrine of “ tracing” and the doctrine of 
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. quasi, charge even to the full limits indicated by Lord Dunedin in . 


his judgment in the recent House of Lords’ case; but I do not 


. gee my way to differ from the findings of Mr. Justice Bakewell 


(which I take to be) that the petitioner has failed to show that 


the gold or the price of gold was invested in or formed part of 


any of the assets taken possession of by the receiver or by the 
Official Assignee and I must therefore confirm the order of the 
learned Judge which held that the petitioner must be treated as 
a man who had lost the gold entrusted by him to the insolvent 
just as if the insolvent had converted it into cash and squandered 


| it in-unknown ways before his insolvency. On the footing then 


that none of the assets found with the insolvent is proved 
directly or even by remote fact from which a reasonable inference 
could be drawn to have contained any portion of the petitioner's 
gold or to have been acquired with the use of the proceeds of 
that gold I must and do confirm the order of the learned Judge. . 
But as it is a hard case for the appellant and as the legal ques- 
tion involved is an intricate one, which even the most learned 


| English Judges have found it so difficult even to formulate for 


decision in all its subtle ramifications, I shall, while directing 
the appellant to bear his own costs‘in this appeal, not direct 
him to pay the respondent’s costs which will, of course, come 
out of the insolvent’s estate. | 


Napier, J.:—This is an.appeal from an order of Mr. Justice 
Bakewell in Insolvency Petition No. 188 of 1912 rejecting an. 
application for the return .by the Official Assignee of certain, 
sovereigns and bar of gold given by the applicant to the insolvent, 


- for the purpose of making ornaments or for payment of their 


value. The learned Judge finds on the evidence, and we agree 
with him in that conclusion, that the sovereigns and the bar of 
gold were given as alleged for the specific purpose, that the in- 
solvent instead of obeying the directions credited the applicant: 
with the sovereigns as cash and used the gold for other work. 

There is no evidence to show what became of the sovereigns, 
nor is there any evidence that the jewel into which the bar gold’ 
had gone was in the possession of the insolvent at the time that 
a receiver was appointed to take charge of his property which 
‘was done sometime prior to the insolvency. The amount of 

the gold was 264 pagodas which is nearly 3 oz. Qn these facts 
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the learned Judge has held that the applicant’s property has dis- 
appeared and cannot be followed = and applying the law as laid 
down in In re Hallett’s Estate 8, dismissed the application. 


It was contended before us tnat the appellant could recover 
as a preferential creditor on the principle that if the estate has 
been benefited by the transaction, the value of the specific move- 
“ able can be recovered. It is sufficient to say that there is no 
authority for this broad proposition. | 


It was next argued that the insolvent being a bailee of the 
specific gold, the applicant was entitled to follow it into any 
property possessed by the insolvent. Reliance is placed on the 
Official Assignee v. T. Rajam Ayyar1. That, however, is no 
authority for the proposition, that being a case where money 
stamped with the position of trust money was mixed with the 
insolvent’s own money. During the course*of ‘the argument, I 
invited the attention of the learned Counsel for the appellant 
to the recent decision of the House of Lords in Sinclair 


v. Brougham 2, the well known Birkbeck Bank . case. 


and he endeavoured to find support for the proposition in 
various passages in the Judgment of the learned Lords. What 
he sought in effect to do was to apply the principle under which 
trust moneys which were mixed can be followed to specific move- 
ables held by the insolvent. This case is no authority for that 
position: Their Lordships certainly re-affirm the proposition 
laid down in In re Hallet’s Estate 3 that “where trust money has 
been mixed by an insolvent with his own moneys -the law will 
presume that any money drawn from that mixed account by the 
insolvent was his own monéy and that the balance remaining 
unexpended was the trust money.” But with regard to specific 
moveables held by the insolvent as bailee, their Lordships state 
the law as already established vide 1914 A. C. 398 at 418.—“If 
money in a bag is stolen and can be identified in the form in 
which it was stolen, it can be recovered in specie. Even if it had 
been expended, by the person who has wrongfully taken it in 
purchasing some particular asset, that asset if capable of being 
earmarked as purchased with the money can be claimed by the 
true owner of the money.” If it was possible to establish that 





1, (1910) I. L. R. 86 M. 499. ` 2. (1914) A.C 398. 
3. (1879) 18 Ch. D. 696. ` ' 
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these sovereigns and bar gold had been converted into any, parti- 
cular jewel the appellant might claim that jewel. But admittedly 
this cannot be shown. There is nothing in Hertsled v. Oatway 1 in- 
consistent with this doctrine, which is clearly established in In re 
Hallett’s Estate, 2 at p.719. The basis of the right to follow is 
stated to be that the claim is one in rem. “The claim to follow 
the property with which in equity at all events they have really 
parted,” It is obvious that if the claim is in rem the rest must 
be ascertained. Iam, therefore clearly of opinion that the judg- 
ment of the learned Judge was right and must be affirmed. I 
agree with the order as to costs made by my learned colleague, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
_ Present :—Sir John Edward Power Wallis, Chief Justice. 
and Mr. Justice Hannay. 


A. L. A. R. Arunachellam Appellants * in both cases (De- 


Chettiar and others’ fendants 3 to 6 in O. S. 41 of 
1906. Petitioners in E. P. 

Vs No. 264 of 1910). 
Velappa Thambiran and Respondents ın App. No. 137 
others of 1910. (Plaintiffs and 2nd 


Defendant and L. R. of the 
‘2nd Defendant). 


Hindu Law— Religious Endowments—Matadhipathi—Compromise decree— 
Swit by disciples without sanction under S. 92, Civil Procedure Code to restrain 
exeoutton—Maintaimadility of-—Jurisdiction of Court which did not pass decree 
to set aside—Power to compromise—Onus of proving compromise to be lawful and 
bona fide—Not executable even against life interest. 


There is no absolute rule that no decree can be in any way impeached save in 
the court in which it was passed. 


Where a very smali part of the mortgaged properties was situate within the. 
jurisdiction of the Kumbakonam Court and the rest in Tinnevelly and 
though the present defendants, sued on the mortgage in the Tanjore 
Court, they subsequently had the mortgage transferred to the Tinnevelly 
Court for execution and pending execution, plaintiffs the disciples of the Mutt 
(whose Pandarasannadhi had executed the mortgage) brought the present suit in 
the Tinnevelly Court for declaration that the decree was not binding on the Mutt. 

Held that in the circumstances of the case the Tinnevelly Court had jurisdiction 
to entertain the suit. 

A decree passed by consent and without contest against a Matadbipathi where- 
by the Mutt properties are made liable, stands in no better position than a 


- settlement effected out of Court and there is no reason why it should be questioned 


only in the court that. passed it. 


A aaa a aaa ama a Naam aman, 
#App. No. 187 of 1910. A. A.O. No. 177 of 1910. 9th February 1915, 
1. (1908) 2 Ch. 956, , 2. (1879) 18 Ch. D. 696, 
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. The disciples of a Mutt have sufficient interest in the preservation of and the 
maintenance of the Mutt and its properties which entitles them to sue on their 
own behalf and without obtaining sanction under S. 92, Civil Procedure Code 
to restrain execution of decrees wrongfully got against the Mutt properties. 

The powers of a Matadhipathi to compromise cannot be higher than those -of 
a trustee of a charitable endowment. 

Semble. The better view appears to be that compromises of suits entered into 
by trustees of charitable endowments ar not necessarily void but the onus of 
supporting them lies on the decree-holder who has to show that the compromise is 
8 lawful one entered into bona fide. 

A compromise entered into by Mutadhipathi to avoid appearing in Court as a 
witness amounts to a breach of duty and sannot be regarded as lawful or bona fide. 

Where the evidence adduced which vas also available at the date of the earlier 
suit 1s such as to satisfy the court, that the defendant (the Mutadhipathi) ought 
to have contested the suit instead of setting it and the evidence failed to show 
that in advancing the money, the creditor had satisfied himself as to the binding 
nature of the debts to be discharged, 

Held that the compromise was not binding on the Mutt. 

Though the position of the Mutadhipathi is analogous to that of a widow, 
there is danger in pressing the analogy too far. 

A Mutadhipathi though he has been neld not to be accountable for his expendi- 
ture of the income of the Mutt properties is yet under a moral if not legal 
obligation to apply the surplus for purposes of a religious or philanthropic nature 
and it is not right to compel him to apply it in satisfaction of debts man are 
found to be not binding on the Mutt. 

Held accordingly, that the decres inthe case could not be executed as 
against even the life interest of the judgment debtor. 

Appeal against the decree of the Court of .the Subordinate 
Judge of Tinnevelly in O. S. N>. 41 of 1906.and appeal against 
order of the Court of the Subordinate Judge of Tinnevelly dated 


the 18th February ‘1910 in E. P. No. 264 of 1910 (in O. S. No, 


‘100 of 1902 on the file of the Court of the Additional Subordi-. 


nate Judge of Tanjore.) 
The plaintiffs are the Tkambiran and 6 of the disciples of 


Dharmapuram Adhinam of which the ist defendant, was the ' 


Athinakarta and the 2nd defendant, the junior Pandara- 
sannadhi. The properties cf the Adhinam consist mostly 
of endowments of lands made by former Rajas for the ‘main- 
‘tenance and support of the Mutt, for the performance of pujas 
to Shiva, and for certain cha-ities. The lands of the Adhinam 
are situate partly in the Tanjore, and partly in the Tinnevelly 
District. The 1st defendant who was the then Pandara- 
sannadhi created a simple mortgage on the Mutt lands for 
Rs, 40000, on 25-7-1899 in favour of the late father of ‘defendants 
3 to6. The properties so hrpothecated were situate mostly in 
the Tinnevelly District and toa small extent in the Tanjore 
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District also. On their father’s death defendants 3 to 6 
brought O. S. No. 100 of 1902 in the Kumbakonam Sub-Court 
for the recovery of the debts due, against defendants 1 and 2, 


-by sale of the hypothecated properties, and from the 1st defen- 


dant personally and from the other Mutt properties in his 
possession., Before the institution of the above suit’ the Ist 
defendant, the then Pandarasannadhi, had appointed the 2nd 
defendant, first, as junior Pandarasannadhi and then; by a 
general power of attorney, to conduct all his affairs and the latter 


“was made a party tothe suit in consequence. In his written 


statement the lst defendant admitted the claim but pleaded 
exemption from personal liability. The 2nd defendant impeach- 
ed the validity of the debts contracted by the Ist defendant and 
contended that the properties of the Mutt were not liable for the 
same. On this plea, an issue was framed. The suit -was 
transferred to the Tanjore Sub-Court, numbered as O. S. 20 of 
1904; and was posted for disposal. Defendants 3 to 6 applied for 
summons to defendants 1 and 2. to be examined as witnesses. 
Defendants 1 and 2 applied to the Court to be examined on 
commission alleging that it was against the custom of the. Mutt 
that they should appear: as witnesses in Court.. The Court 
however, directed that they should appear in court to give 


evidence.’ During the pendency of the suit the Ist defendant 


abdicated his office in favour of the 2nd defendant on 7-6-1903 
and -the’ 2nd defendant thereby -became the Matadhipathi. 


‘Owing to various reasons, the sentimental objection to appearing 


as witnesses in Court being one of them, defendants 1'and-2 
entered into a razinamidh “with defendants 3 to 6 by which the 


' fofmer ‘agreed to suffer a decree for sale of the hypothecated 


properties dnd-also of the-other properties of the Mutt, if neces- 
sary , in’ respect - of the claim sued on, A petition was*then 
presentéd -to the Court by defendants 1 to 6 for a decree to be 
made according to the terms of the Razinamah and the Court 
passed a decree accordingly on 5-11-1904. The 1st defendant 
was absolved from personal liability and the 2nd defendant was 
saved from appearing before the Court to give evidence in the’ 
suit as ‘he was directed by the Court to do and in respect of 
which he had objections, though sentimental.. The execution of 
the above decree was transferred to the Tinnevelly sub-Court 
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where defendants 3 to 6 applied for the sale of the properties 
directed to be’ sold by the dezree, Proclamation was ordered 
fixing the date of the sale and: defendants 3 to 6 obtained the 
permission of the Court to bid et the Court sale. 


In the meantime, the plairtiffs instituted the suit which is 
the subject of the present appeel, and obtained an order staying 
the execution, of the decree uatil the disposal of the suit. “The 
Plaintiffs alleged that they werz persons interested in the preser- 
vation of the Adhinam and sued (1) for a declaration that the 
properties hypothecated by tke 1st defendant to defendants 3 
to 6 were the trust and charitable properties of the Dharmapuram 
Athinam and were not liable for the’ decree in O. S. 20 of 1904 
in the Tanjore Sub-Court anc (2) for an injunction restraining 
defendants 3 to 6 the decree-iolders therein, from enforcing 
that decree against the propert.es of the Adhinam. The Subor- 
dinate Judge of Tinnevelly, in whose Court the plaintiffs instituted 
their suit gave them a decree <s-prayed for. Against this decree 
defendants 3 to 6 appealed to the High-Court. 


S. Srinivasa Aiyangar and G. S, BamachandreBlyer for 
the Appellants. . 


My first contention is that the plaintiffs have no right of 
suit. The suit is bad for wart of sanction under S. 92 of the 
Civil Procedure Code. ` The plaintiffs are only members of the 
public. . They have no legal character ‘or right to property in 
“their individual capacity. They cannot sue fora declaration 

under S. 42 of the Specific Relief Act. They cannot sue for 
possession of properties alier.ated by the trustee or Matadhipathi. 
See Muhamed Sahib v. Karim Bibi Ammal 1. If they can’t sue 
for possession they can’t sue for declaration. See Raghavalu 
` Chetty v. Pellati Sitamma *. The position of the Sishyas is not 
that of a cestui que trust or oÍ a co-owner. They cannot impeach 
the decree. Next I contend that plaintiffs have got to’ set aside 
"the. compromise decree, This is a direct attack on the compro- 
mise decree, not a collatera. one. A Matadhipathi can compro- 
mise claims against the Mu:-t.. He is in the position of a limited 
owner as defined in Hanuman Pershad Panday v. Musst Babooee 





1. (1914) 27 M. L. J. 270. 2. (1914) 27 M. L. J. 266. 
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Munraj Koonwarie 1. His powers are analogous. See Daiva- 
sigamont Pandara Sannidhi v. Kuppusami 2 Konwar Durga- 
nalih Roy v. Ramchander Sen 8. He is not in the position of a 
trustee. 
[The Chief Justice. He is in the position of a life tenant. | 
Over the income his powers are nearly absolute; over 


. the corpus he has a limited power of alienation and in this respect 
he is better than a life-tenant. A limited owner can compromise. 


See Subbammal v. Avudaiyammal +. A Matadhipathi can com- 
promise if he thinks it better to do so, than to throw away costs. 


- Bona fides is to be presumed. Compromise is not on the same 
-footing as alienation. In the case of an alienation the onus is on 


the alienee ; in the case of a compromise, the onus is on the party 


l impeaching it. See Subbammal v. Avudaiyammal* Defendants 
"3-6 lent moneys to discharge prior debts and to redeem pledges 


ee of Mutt jewels. They need not show that the prior creditors and 


pledgees had bona fide claims against the Mutt. They bona fide 
believed, after due inquiry, that the debts were binding and they 
advanced moneys. That is enough to protect them. See Motee 
Lal Opudhiya v. Juggurnath Gury 5. Moreover the debts con- 
tracted by lst defendant were satisfied by the 2nd defendant, as 
the latter Was also a party to the compromise. The presumption 
is that the debts were binding on the Mutt and the onus is.on 


plaintiffs to show that it is not so. See Ghana Sambhanda 


Pandara Sannadi v. Sabapatht Pillai 6. Even if the whole of 
the moneys lent by defendants 3-6 did not go to discharge just 
and proper debts, a large portion was utilised for that purpose. 
In such a case the alienation should not be set aside. Konwar 
Durganath Roy v. Ramchander Sen 8. 

' K. Srinivasa. Iyengar and T. Narasimha Iyengar aad 
T. Nallasivam Pillai for the Respondents. 


The suit as framed is maintainable,.under O. 1, R. 8 of the 
C. P. Code. Though plaintiffs cannot sk for possession in 


their own right, they may ask for possession to be given to the 


‘trustee. See Subramania Aiyar v. Nagarathna Naicker 7, 
Kamaraju v. Asanali Sheriff 8, Kazi Hassan v. Sagun Bala- 


í. ` (1856) 6 M. I. A.°398. 2. (1906) 17 M. L. J, 40. 

3., (1876) I.L.R. 2 Cal. 8410, R. 4 I. A. 52. 4, (1905) I. Ù. R. 80 M. 3- 
b. (1836) 1 M. I. A. 1. 6. (1918) M. W. N. 107 

T. 


(1909) 20 M. L. J. 161. 8. (1899) I.L.R. 23 M. 100, 
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krishna 1, Dasondhay v. Muhamed Abu Nasar ?. The sanction 
of the Advocate-General in such a case is. not necessary. Plain- 
tiffs as disciples of the Mutt have a right to bring the suit. In 
this case plaintiffs seek a relief against alienees from a trustee 
and S. 92 of the Civil Procedtre Code does not contemplate 
sucha suit. See Per Wallis, C. J. in Raghavalu Chetti v. 
Pellati Sitamma 3. A Panda-asannadhi has no power to com- 
promise so as‘to bind his successors. His position is that of a 
widow or a trustee of a temple or other limited owner, See Rama- 
nathan Chetti v. Murugappa Chetti +. A compromise is exactly 
on the same footing as an alenation or contract. See Bhoga- 
raju Venkata Rama Jogirau v. Addepalli Seshayya °. It-i1s 
only an adjudication after contest that binds the reversion. The 
prior adjudication must be after the proper issues have been 
raised and decided. It must have the effect of res judicata. 
Otherwise the successor will not be bound. See Katamana- 
chiar v. Rajah of Sh-vaganga 6. Compromise by limited 
owners is binding only or the actual parties and not on their suc- 
cessors. See Thimmaji v. Jannaji Subbaraju T. Rajahlakshmi 
Dasee v. Katyayani Dosee 8 Muthusami Atyar v. Sreemetha- 
nithi Swami Aiyar? K ambinayani Jawaji v. Subaragit®. In this 
case defendants 3-6 are not bona fide purchasers. An examination 
of the Mutt accounts would have shown that the income of the 
Mutt is far in excess of its expenses, There was no necessity 
to borrow, defendants 3-6 do not come within the principle of 
6 M. I. A. 393. 


Mr. G. S. Ramechandra Aiyar (in reply). 

A trustee can compromise a claim against the trust. See 
Tudor on Charitizs page 378: So also an executor. See 
Houghton In reli. A Matadhipathi is not bound to contest, 
if it is to the “nterest of the Mutt to compromise. See 
Manikkavasakaalias Gnanasambandha v. Balagopala Krishna 
Chetiyl2, In this case there was no fraud or collusion. The 
compromise is bmding. Oo 


1. (1899) I.L. R. 24 B. 170. 9. (1911) I.L.R. 38 All. 660. 
3. (1914) 27 M. L., J. 266. i 4, (1906) I. L. R. 29 M. 288. ° 
5.. (1906) 17 M. Li J. 40. 6. (1911) L.L.R. 85 M. 560. 

7, (1863) 9 M. I. A. 539. | 8. (1910) LL.R. 38 C. 639. 

9. - (1918) 25 M.L. 893. 10. (1909) I L.R. 83 M. 478, s.c. 19 M.I J. 204. 
i 


1. (1904) L Oh. 622, ; 12, (1914) I.L.R. 29 M. 558, 
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; A The Court delivered the following 

KA Judgment :—/n Appeal No. 137 of 1910. Thisisa suit 
pried dem brought ‘by the plaintiffs, suing under S. 30 of the Old Civil 
= Procedure Code on behalf of themselves and all the disciples of 
the Dharmapuram Mutt, in the Court of the Subordinate Judge 
of, Tinnevelly for a declaration that the decree obtained by defen- 
dants Nos. 3 ta 6 against the lst and 2nd defendants, in O. S. 
No. 100 of 1902 on the file of the Court of the Subordinate Judge 
of- Kumbakonum (subsequently transferred to the Court of the 
Additional subordinate Judge of Kumbakonum (subsequently 
transferred to the Court of the Additional Subordinate Judge of 
Tanjore) on a mortgage executed by the ist defendant, the 
then Pandarasannadhi of the Mutt, is not: binding on the 
Mutt and its properties, and for an injunction restraining de- 
fendants Nos. 3 to 6 from executing the decree and defendants 
Nos. 1 and 2 from alienating the Mutt properties in satisfaction 
of it. The Subordinate Judge passed a decree declaring that the 
suit properties are not liable under the decree in the said suit, 
restraining the plaintiffs from executing the said decree against 
those and other property of the Mutt; and the @nd defendant 

from alienating the said properties in satisfaction thereof. 


Two preliminary points have been argued before us, that the 
Tinnevelly court had no jurisdiction to make a declaration about 
a decree of the Tanjore Court and that the present plaintiffs had 
no right to sue. As regards the first point a very small part of 
the mortgaged properties is situated within the jurisdiction of the 
ILtumbakonam Court and the rest in Tinnevelly, and though the 
present defendants, as they were entitled to do, sued on the mort- 
gage decree in thie Tanjore Court they subsequently had the mort- 
gage decree transferred for execution to the Tinnevelly Court and 
it was while execution was pending in that Court that the plain- 
tiffs instituted the present suit. In this state of things we think 
the Subordinate Judge was right in holding that the Court had | 
jurisdiction, following Banke Behari Laly. Pokh Ram, 1. The 
most recent decision of the Allahabad High Court in Umrao 
Singh v. Hardeo *, does not lay down an absolute rule that no 
decree can be in any way impeached save in the Court in which 
it was passed. A decree passed by consent and without consent 


1. (1902) 1. L. kR. Q6 A, 48. 2. (1907) I. L, R, 29 A. 418. 


` 
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against the 1st and 2nd defendents whereby the Mutt properties 
are made liable, stands as will be seen later in no better position 
than a settlement effected out cf Court, and we think there is no 
sufficient reason why it should be questioned: only in the Court 
that passed it. See also Ber of Bandon v. Becher}. We 
think this objection fails. ‘ 


As regards the second pcint, the Subordinate Judge has 
found that the plaintiffs and cther disciples of the Mutt have a 
_ special interest in the preservation and the maintenance of the 
Mutt and its properties which entitles them to sue on their own 
behalf and without obtaining canction under S. 92 Civil Procedure 
Code. The decisions relied on by the Subordinate Judge Budree 
Das Mukim v, Chooni Lal Jahurry ?, and Srinivasa Ayyangar 
v. Strinivasa Swami *,and tha rulings in S.A. No. 20 of 1898,1. L. 
R..23 M. 100, foot note and Subramania Aiyar v, Nagarathnam 
Naicker +, are authorities for so holding. 


The substantial questicn in the case is whether the decree 
of the Tanjore Court passed on a compromise entered into 


between the present defendaats Nos. 3to 6 as plaintiffs in that. 


suit and the Ist and 2nd def2ndants in that suit and this, was or 
was not binding on the “utt properties. The. position. and 
powers of a Pandarasannadhi or head of a Mutt in Southern 
India have been considered in Vidyapurna Tirthaswami v. 
Vidyanidhi Tirthaswami* and Kailasam Pillai: v. Nataraja 
Thambiran 6, In the former case he has been compared with 
reference to his rights of enjoyment to an English Ecclesiastical 
corporation sole. With reterence to his powers of alienation he 
has been compared in Daivasigamant Pandarasannadhi v. 
Kuppusami 7 and Srinath Deivasikamani Pandarasannadhi v. 
Karutha Ravuthan 8 toa temple trustee whose position again 
has been held by the Privr Council to be analogous to that of 
the manager of an infant Eeir in Prasanna Kumari Debiya v. 
Golab Chandra Baboo 9. More: recently in Muthusami Atyar v. 
Sreemethanithi Swamiyar-%, the position of a Pandarasannadhi as 


(1835) 8 Cl. & F. 479 63 E. R. 1517. 2. (1906) I L.R. 880. 789. 


1 
3. (1892) I. L. R. 16 M. 81 , 4. (1909) 20 M. L.J. 151. 
5. (1904) I. L. R. 27 M 435 6, (1909) I. L. R. 83 M. 265. 
7. (1996) 17 M. L. J. 40. 8. (1910) 21 M. L. J. 129. 


' p. (1875}3 Ind. App. 146. 10, (1918) 25 M. L. J. 393, 
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regards alienations has been compared to that of a Hindu widow ; 


“but we agree with the observation of Sadasiva Aiyar J. in the 


last case that it is dangerous to press these analogies too far, in 
the case of the incumbent of a religious office whose rights and 
duties are mainly governed by usages. As regards the present 
question, haying regard to the position of a Pandarasannadhi as 
explained in the cases already referred to we think it may safely 
be assumed that his power to compromise suits affecting Mutt 
properties cannot be larger than those of a trustee, and that it 
will be best to begin by considering the extent of such powers. 
Frustees now possess certain statutory powers of compromise.in 
England, <ad also in India, under S. 43 of the Indian Trusts 
Act, inthe case of compromises effected after the passing of the 
Act, which however does not apply to religious or charitable 
trusts. In Forshaw v. Higginson 1 Turner L. J. observed that 
cases of compromises by trustees without leave of the Court 
rarely came before the Court,no doubt because trustees were 
generally advised to apply tothe Court for directions before 
making such compromises, inasmuch as- if they made them of 
their own authority they were liable to have them called in ques- 
tion after they had lost the evidence showing that they had acted 
in the bona fide exercise of their discretion. In that case, the 
Court refused to hold a trustee liable to the estate for a payment 
made by him pursuant toa compromise effected out of-Court 
under good professional advice. On the other hand, it was held ` 
in Willes v. Gresham 2 that a trustee who accepted a composi- 
tion must show that no more could have been obtained if he was 
to escape being held liable tor the balance. As regards compro- 
mise of suits, trustees have felt it even more’ necessary to obtain | 
the sanction which the Court has power to grant in the exercise 
of its jurisdiction over trustees, which is said by Turner L, J. in 
Brooke v. Lord Mostyn 3 to be also the foundation of its power 
to compromise the rights and claims of infants and persons under 
disability. The cases as to charitable trusts collected in Tudor 
at page 378 (4th Edition) are all cases in which the compromise 
was confirmed by the Court. Inthe case of infants, both in 





1. (1857)8 De. G. M. & GQ. 827: 14 E.R. 609, 
2. (1859) 5 De. G. M. & G. 770 s. c. 41 E.R. 1069. 
8. (1864) 2 De. G. J. & Smith 878 at 415 s.c. 46 E. R. 479. 
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- England, and in India under the Code of Civil Procedure, com- . 


. promises of suits entered into without the leave of the Court are 
invalid, but there is no similar provision in the Code as to trus- 
tees. In Leeming v. Lady Murray t Jessel M. R. seems to have 
been of opinion that the power to compromise was incident to 
the power to institute and corduct suits and in Sankaralinga 
Nadan v. Rajeswara Dorai? which was a case of compromise 
by a trustee of a temple pending an appeal by the other side, 
their Lordships of the Judicia? Committee did not lay down that 
the trustee had no power to ccmpromise a suit, but approved of 
judgment of this Court in Rajah M. Baskara Sethupathi and 
Irrulappan Nadanv. Narayaraswami Gurukkal 3 which refused 
to recognise the compromise .in questionon the ground that it 
was not a lawful compromise -but constituted a breach of trust. 
The better view appears to be that compromises of suits entered 
into by trustees of charitable endowments are not necessarily 
void. l 


As regards the cases relied on by. the appellant in support 
of the compromise tn Prosannc Kumari Debya v. Golab Chandra 
Baboo # their Lordships merely lay down that a decree obtained 
after contest against the trustee for the time being is binding on 
his successor and that a suit to set it aside will be dismissed in 
the absence of fraud and collision, In Sundaran v. Budan 5, 
all that the Court decided was that a decree against the de facto 
head of a Mutt could not be resisted in execution on the ground 


that the debt sued on was not incurred for the benefit of a Mutt; . 


and that it must be set aside E atall by separate suit. So too in 
Manikka Vasaka Desikar alias Gnana Sgmbanda Pandara- 
sannadhi v. Balagopala Krishna Chetty as regards a compromise 
decree obtained against the present Ist defendant. Incidentally 
however it was observed in that case that ‘it would be unreason- 
able to hold that a Pandarasennadhi is bound to waste Mutt 
property in litigation when. it is in the interest of the Mutt 
to enter into compromise. In Subbammal v. Avudaiyammal 7 
a suit to set aside a mortgage anda sale of cegtain lands in 


et 
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8. (1901) 12 M. LJ, 360.: . 4. (1875) ÝL. R. 2 A. 145. 

5. (1885) I. L. R.9 [7 80. 6. (1906) I. H. R. 29 M. 568. 
< añ, (1906 I. D. R. 80M. 3. 


kin 
1 
ki = 


L 
7- 
p = 


— 


Arunachellam 
_ Chettiar 
es 
Velappa 
Thambiran 


Arunachellam 
Chettiar 


v 
Vela ppa. 
Thambiran 


490 THE MADRAS LAW JOURNAL REPORTS. (vou. XXVIII 


satisfaction of a decree passed without contest in a suit against a 
widow on an alleged debt of her husband was dismissed, as it 
was found that the debt was really due by the last male owner; 
and it was observed that the widow as representing the estate 
was not bound to raise any defence when she was satisfied that 
the debt was really due. A still later decision of this Court 
B hogaraju Venkatarama Jogoraju v. Addepalli Seshayya 1, re- 
lied on for the respondent, lays down that sucha consent decree 
against the widow stands in no better position than a contract 
made by the widow, but this is not inconsistent with the recogni- 
tion of such compromises when-properly entered into. Some of 
the other courts have gone further and have interpreted the decision 
of their Lordships in Imrit Konwar v. Roop Narain Singh 2, as 
laying down absolutely that a decree against a widow is only 
binding on the reversioners when the suit was decided after con- 
test and not on a compromise. See the judgment of Mookerjee 
and Carnduff JJ. in Rajalakshmi Dasee v. Katyayani Dasee 8 
where the cases are collected. It is unnecessary to pursue this 
question because for the purposes of the present case itis suffi- 
cient to say that, in a suit to declare a decree against a 
Pandarasannadhi not binding on the Mutt properties, once it 
appears that the decree was passed not after contest but on 
compromise, the onus ison the defendants to show that the 
compromise was a lawful one entered into bona fide; and that 
in the present case, apart from any question of onusit is proved 
that the compromise was not of that character. 

In 1899 the ist defendant who was then Pandarasannadhi 


executed a mortgage for. Rs. 40,000 in favour of the father of 


defendants Nos. 3 to 6 Ex. AA, with the alleged object of raising 
money for.the erection of a building, the discharge of debts left 
by his predecessor, the payment of kist and expense of the Mutt. 
In. 1902 the defendants Nos. 3 to 6 sued the lst defendant on 
the ‘mortgage in the:Court of the Subordinate Judge of Kumba- 
konum and, while the suit was pending, the lst defendant 


executed a deed of relinquishment appointing the 2nd defendant 
- Pandarasannadhi in his place. The 2nd defendant was made a 


party defendant, ands pleaded that the money had not been 


1. (1911) I. L. R. 35 M. 560 2. (1880) 60. L. R. 76. 
\ 8 (2906). L. R. 38 O. 639 at 672. 
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borrowed by the 1st defendant for purposes binding on the Mutt. 
Issues, Exhibit DD were settled On the 7th February 1903, and, 
shortly before the case came on for hearing, the plaintiffs took out 
summonses calling on the 1st end 2nd defendants to attend and 
give evidence and produce documents at the trial. It is well known 
that persons in the position of & Pandarasannadhi have a strong 
objection to appearing in Court as witnesses which they regard 
as derogatory to their dignity, and both accordingly applied to 
be examined on commission. It had recently been decided in 
this Court that they are not entitled to exemption under S. 133 
Civil Procedure Code in the absence of a special notification by 
Government, and accordingly the Subordinate Judge rejected 
the petitions and ordered them to attend and give evidence, the 
Ist defendant in open court, and the 2nd defendant in Chambers. 
These orders were passed on the Ist and 11th August 1904; 
and after an unsuccessful application for transfer and stay had 
been made to the District Jadge and dismissed by him on the 
19th September 1904, the plaintiffs and defendants Nos. 1 and 2 
on the 31st October following put in a razinamah petition under 
which the plaintiff obtained a mortgage decree for Rs. 52, 000; 
The plaintiffs in this suit plead that the razinamah was entered in- 
to fraudulently by the Ist and 2nd defendants in that suit, and this, 
while the 2nd defendant pleeds in effect that the plaintiffs, in 
order to prevent him for defending the suit, unnecessarily sum- 
moned ‘him as a witness and opposed his examination on 
commission and practically coerced him to enter into the 
compromise.: While we do not consider that the plaintiffs can 
be said to have exercised any coercion or undue influence on the 
2nd defendant in insisting, however ill-advisedly, on their legal 
right to examine him as a witness, we think the Subordinate 
Judge was well warranted, in the absence of any satisfactory 
explanation as to why the 2nd defendant abandoned his defence 
and on the other evidence bebre him, in coming to the conclusion 
that the 2nd defendant was actuated mainly by a desire to escape 
the necessity of having to attend and be examined as a witness. 
In our opinion, a compromise entered into under the influence of 
an indirect motive of this kind by a person in the position of 
the 2nd defendant amounted to a breach of his duty and cannot 
be regarded as lawful or bon. fide. The evidence in the present 
53 


Arunachel- 
lam Ohettiar 
Vv . 
Velappa 
Thambiran. 


499 THE MADRAS LAW JOURNAL REPORTS.  [VOL. XXVIII. 


Arunachel- case, which was also available in that case, has satisfied the 

=e ee Subordinate Judge that the 2nd defendant was in a position 

pa LA successfully to maintain the defence he had pleaded if the case 
had been fought out and that it was his duty to contest it. No 
serious attempt has been made to question the finding arrived at 
by the Subordinate Judge on a careful examination of the 
evidence that the mortgage debt sued on has been proved by the 
plaintiffs to have been contracted for purposes not binding on the 
Mutt—except on the ground that before advancing the money the 
father of defendants Nos. 3 to 6 satisfied himself by inquiries of 
the nature indicated in Hunoomanprasad’s case1 that the advance 
was necessary to discharge debts binding on the Mutt. Itis no 
doubt proved that the father of defendants Nos. 3 to 6 ascertained 
by inquiry that the Ist defendant had contracted numerous debts 
on pledges of jewels and otherwise; but, as pointed out by the Sub- 
ordinate Judge, there seems to have been no inquiry how far the 
debts so contracted were binding on the Mutt. As regards the ac- 
counts which are said to have been inspected, they either fail to ` 
show the purpose for which the debt was incurred orshow purposes 
not binding on the Mutt such as the purchase of rings. The 
defendants did-not plead that the mortgage debt sued on in the 
previous suit was binding on the Mutt because they had satisfied 
themselves by due inquiries as to the necessity for the loan, nor 
was any such issue raised ; and apart from this objection, the 
evidence on record, as the Subordinate Judge has shown, fails 
altogether to support such a plea. 

It is then said that even if this be so, the decree should be 
treated as an alienation binding on the life interest of the 2nd 
defendant asin the case of a decree passed in similar circum- 
stances against a widow. The position, however, is not analogous. 
A Pandarasannadhi though he has been held not to be accountable 
for his expenditure of the income of the Mutt properties is yet 
under a moral if not a legal obligation to apply the surplus for 
purposes of a religious or philanthropic nature, and it would not, 
we think, be right to compel him to apply it in satisfaction of 
debts which have been found not to be binding on the Mutt. 

The appeal is dismissed with costs, | 

In appeal against order No. 177 of 1910.— This appeal is 
also dismissed. | 

1. (1856) 6 M. I. A. 398. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Sankaran Nair and Mr. Justice 


Oldfield. 


Pothi Naiken Minor thougk his Appellant® (Plaintiff.) 
next friend K. N. P. R. 
Narayanasami Naicker. 


v. 
K Nagama Naicker and others ... Respondents (Defendants) 


Hindu Law—Pariition —Consent to oy mothereof minor co-parcener—Impend- 
ing death of the other co-parcener—Valid ty of— Declaration of intention to separate 
by one member—Sufficiency of to effect ssverance—Registration Act, S. 49—Unre- 
gistéred partition deed— Efect on status—Estoppel. 

The law does not recoguise the probability or contingency of a person’s death 
as a reason for not consenting to a demand for partition which a person is entitled 
to claim. 

Held, accordingly, that a consent gi-en, by the mother of a minor co-parcener 
to a partition was not impsachable on ths ground that she being aware of the im- 
pending death of the other co-parcener aught not to have consented to the partition. 

Per Sankaran Nair, J.:—It is open to a member of an undivided family 
governed by the Mitakshara Low to effect a separation between himself ard the 
other members of the family by a declazation to that effect made to the other 
members. The declaration must be clear and in such a form that it is not open to 
him afterwards to say that he still continues a member. Suraj Narain v. Iqbal 
Narain (1) followed. | 

A document merely effecting a divis on in status does not require registration. 

Per.Oldfield, J—An unregistered partition deed cannot be used to effect a sever- 
ance of the joint status of the family in respect of immoveable properties without 
contravening S. 49 of the Registration «ct. 

` A partition deed was presented for registration by the widow of one of the 
co-parceners after his death. The Regissrar refused registration on the ground that 
it did not specify the immoveable properties included therein. She filed a suit 
but the suit was dismissed on the ground that she was not competent to present it. 

Held per Sankaran Nair, J. (Olcfield J. contra). Plaintiff having defeated 
all the attempts of the widow to register the document was estopped from contend 
ing that the document was bad for want of registration. 


Appeal from the decree ož the District Court of Madai in 
O. S. No. 12 of 1910. 
The facts are fully set forth in Mr, Justice Sankaran Nair’s 


Judgment. : 
K. Srinivasa Iyengar and A. Krishnaswami Iyer for the 
Appellant. - 


Assuming that the parttion deed is genuine and is not 
invalid for want of registration the partition is not binding on the 


minor plaintiff as the guardan had no authority under the - 


circumstances to consent even to a division in status and the 


A. S. No. 119 of 1912, 15th February 1915, 
“1. (1913) I. L. R. 85 A. 80=24 M. L, J. 349. 
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plaintiff is therefore entitled to claim the entire family proper- 
ties on the death of his uncle. A guardian has no authority 
to effect a partition (whether partition in the sense of division 
in status or division by metes and bounds) when it is unfair or 
prejudicial to the interests of minors. Vide Balakishen Das v. 
Ram Narain Sahu 1 Mussamut Parbati v. Chaudhuria Naunhi 
Lal Singh 2. In the present case it cannot but be conceded that 
the death-bed partition is prejudicial to the interests of the 
minor. If only the mother of the minor has withheld her consent 
the minor would have become entitled to thé entire property by 
survivorship. The uncle was not in a position to have effected 
a compulsory division through Court and he could not by any 
declaration of his effected a severance without the consent of 
the guardian. The recent dictum of the Privy Council in Pandit 
Suraj Narain v. Igbal Narain, 3 is likely to be cited on the 
other side. “A definite and unambiguous declaration may 


_ effect a severance........ S ” but this dictum has to be inter- 


preted in the light of the earliar decisions of the Judicial 
Committee on the point. In fact their Lordships in Pandit. Suraj 
Narain v. Iqbal Narain + expressly say that the principles are 
those enunciated by the Board in Appovier v. Ramasubbien. 5 
According to Appovier’s case and the cases following it a seve- 
rance could be effected only by an agreement intet se among the 
members of the family or by a decree of Court. Vide Ramchunder 
Dutt v. Chander Kumar Mundul 6 Girdhari Lal v. Kantoo Lal 1 
Balkishen Das v. Ram Narain Shau 8. Mt. Parbati v. Chaudhuri 
Naunhi Lal Sing 9 The language used in Ramchunder Dutt v. 
Chander Kumar Mundul ĉis “can only by mutual consent”. In 
Thandayudhapani Kangiar v. Raghunath Kangiar 1° their 
Lordships state that partition can be effected by consent’ 
or decree, Mr. Justice Bashyam Iyengar J. in Sudar- 
sanam Maistri v. Narasimhalu Maistri 11 expressly dissents 
from the Calcutta view in Radha Churn v. Kirpa Sindhu 
Dass 12 and holds that a mere declaration is not enough 
to effect a severance. In the case in Tej Protap Singh v. Champa 
Kalee Koer 18 even the Calcutta High Court took the view that 
ga E A E T 


1. (1908) L. R. 380 I.A 139. 9. (1909) L. R. 86 T. A. 71. 

3. (1912) I. L. R. 85 A. 80. P.C. 4. (1912) I. L. R. 85 A. 80. 

5. (1866)11 M. I. A. 7B. 6. (1869) 18 M. I. A. 181 at 198. 

7. (1874) 1I. A. ab 321. 8. (1908) Ù. R. 301. A..139. 

9. (1909) L. R. 86 I. A. 71. 10. (1911) 35 M. 989=21 M. L. J, 240. 
11, (1901) I.L.R. 25 M 149at15 12. (1879) I L. Rus. c, 474. 


18. I. L. R, 120. 96. 
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consent is essential to effect a severance. The consent may 
either be express or tacit. Vide Moro Visvanath v. Ganesh | and 
Murari Vithoji v. Shivaji Naik Golatkar 2 

. In the Light of thesé decisions only two interpretations are 
possible to the statement in (I. L. R. 35 A. 80). 

(1) The Privy Council merely assume for the purpose of 
argument that a declaration may effect a severance and then say 
there is no evidence of such declaration in the particular case; (2) 
An unambiguous declaration of one member communicated to 
the other members and at least tacitly acquiesced in by the other 
members is evidence of an agreement inter.se and therefore in 
that sense may effect a severance. 

Any other interpretation of the Privy Council decision will 
make it irreconcilable with the series of the decisions both of the 
Privy Council and the Indian High Courts. 

’ 1. Decisions which hold that the mere filing of a suit does 
not effect a division of status though a suit is certainly an 
unambiguous declaration of intention to sever. Vide Bunwarece 
Lal v. Daya Sankar Misser 3, Ram Kishen v. Beli Ram +t. 

2. Even the alienation of one’s entire interest by a 
member of a joint family does not put an end to the joint family 
status though an alienation of that description is stronger evi- 
dence of an intention to sever than a bare declaration. Vide 
Nanjaya Mudali v. Shunmuga Mudali 5, Maharajah of Bobbilt 
v. Venkataramanjulu Naidu 6 

3. A person cannot will away his share in the joint family 
property excepting with the consent of the other co-parceners and 
why is not a will an unambiguous declaration of an intention to 
sever. See Brij Raj Singh v, 3heodan Singh ', Lal Bahadur v. 
Kanhaiya Lal 8, 

Even under the English Law a unilateral declaration is not 
sufficient to effect a severance. Halsbury’s- Law of England 
Vol. 24, 204° Freeman on Co-tenancy S. 30; Patriche v. 
Powlet 9, In re Wilks : Child v. Bulmerl®, The English Law if 
any disfavours joint tenancy more than the Hindu Law, for 
under the English Law even an agreement to sell effects a 


(1875) 10 B. B.C. RB. 444 at 454. 2. (1890) I. L. R. 15 B, 201 at 206, 
(1909) 13 C. W. N. S15 at 824. 4. (1909) 51. 0. 887 : s.c. 28 P.R. 1910. 
(1918) 26 M. L. J. 576. 6. (1914) 27 M.L.J. 409 s.c, 16 M.L.T. 181. 
(1918) 25 M. L.J. 188 (P. C.) 3. (1906) L. R. 34I. A. 65. 

(1720) 26 E. R. 480. 10. (1891) 3 Ch. 59. 
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‘Pothi Naiken Severance whereas under the Hindu Law it does not. In Appoo- - 
Wir iin vier. v. Ramasubbian 1, the severance of status of a joint family ` 
Naicker. is likened by Lord Westbury to the conversion of a joint tenancy 

l into a tenancy in common. 
Continued by A. Krishnaswami Iyer. 


The Schedule to Exhibit III having been found to be not 
genuine Ex. III cannot be given effect to, even to prove a division 
of status. There is no intention to sever apart from any 
intention to divide by metes and bounds and as the latter inten- 
tion cannot be given effect to the court cannot infer a severance - 
of status from Exhibit III. 


Exhibit III is invalid for want of registration. It is not a 
document which merely effects a division in status and accor- 
ding to all the authorities an instrument in writing which 
purports to effect a division by metes and bounds of immoveable 
properties belonging to a joint family does require registration 
under S. 17 of the Registration Act. The document being 
inadmissible for that purpose it is inadmissible in evidence to 
prove any transaction which affects immoveable property. A 
change in the character of possession does affect immovable pro- 
perty. Vide Subbiah v. Maddu Letiah 2, Keshava v. Kamara 8, 
Muthukaruppan v. Muthusamban 4, Ariyaputhira Padayachi 
v. Muthukomaraswami 5 The character of the possession is 
changed when a joint tenancy is converted into a tenancy in 
common. The incidents of joint family property are not the 
same as the incidents of joint family properties held by the family 
members as tenants in common e.g. (1) Accountability (2) Devo- 
-lution of property etc. 


Even if Ex. III purports only to effect a mere division of 
status the document is invalid at least so far as immoveable 
property is concerned unless it is registered. There is a transmu- 
tation of interest -in the property when the joint tenancy is 
converted into a tenancy in common. S. 17 Cl. (b) is wide 
enough to cover every case of (limiting or extinguishing) the 
rights in immoveable property. An instrument which extin- 
guishes the right of the other members of the family is an 


1. (1866) 11 M.I. A. 75. 2, (1507) 17 M. L. J. 469. 
8. (1905) 15 M. L. J. 80. 4. (1914) 27 M. L. J. 497. 
5. (1912) I. L. R. 87 M. 423, 
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instrument which extinguishes interest in immovable property 
within the meaning of S 17. See Ayyakkutti Mankondan v, 
Periasami 1, Kannan v. Krisknan 2, Subramanya Aiyar v. 
Savitri Ammal 8, dissenting from S. Srinivasa Aiyangar for the 
Respondent :— 

I submit that it is not the cuty of the guardian to resist the 
legitimate demand of the other co-parceners. It is not the pre- 
judicial to the interest of the minor to consent -to other people 
taking their own shares in the family properties, The cases 
reported in Nallappa v. Balammal 4, Bali v.Mt. Girnji 5, Balkishen 
Das v. Ram Narain Sahu 6, are direct authorities In support of 
the authority of the guardian. Widealso Mayne’s Hindu Law 
para 476, Treveleyan’s Hindu Law para 476. 


2. Apart from the consent of the guardian the uncle could 
have effected a severance by any unambiguous declaration of his 
without reference to the guardien’s consent and therefore there is 
nothing wrong in the guardian consenting to the severance. The 
recent decision ot the Privy Cotncil in Pandit Suraj Narain v, 
Pundit Iqbal Narain 7, is conclusive in the matter. The attention 
of the Privy Council was drawr both to the Madras decisions 
and Calcutta decisions and their Lorships in express terms 
accept the Calcutta view. The dicta of the Privy Council in 
earlier cases are in no way inconsistent with this view. When 
their Lordships say in Appuvier v. Ramasubbien 8, that an 
agreement may bring about a s2verance it does not mean that 
there is no other mode of severance. Jn those cases their 
Lordships do not purport to grve an exhanstive enumeration of 
the ways or circumstances unde- which a division could be brought 
about. The decision in Raja Suranent v. Raja Suraneni 9, has 
been misunderstood by the other-:side. Their Lordships there refer 
to division by metes and bouads and not to division in status. 
The language of the Privy Council is that used in Bulaker 
Lal v. Mt. Indurputtee Kower19, Mt. Vato Koer v. Rowshun 
Singh11, Sadahut Prasad Sahoo v.: Lotf Ali Khan12, Raghuba- 


ie, 


1. (1914) 16 M. L. T. 168. 2. (1890) I. L. R. 18 M. 328. 
8. (1908) 19 M. L. J. 228. 4, (1864) 2M.H.C.R. 182. 
5. (1918) 201. C. 588. . 6. (1901) I. L. R. 800. 738. 
7. (1918) I. L. BR. 35 A. 80. 8, (1866) 11 M. I. A. 75. 

9, (1869) 13 M. I A. 118. 10. (1865) 8 W. R. 44. 

11. (1867) 8 W: R. 82. 12. (1870) 14 W. R. 839. 
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nand Dass v. Sadhuchurn Doss 1, Radhachurn Dass v. Kripa 
Sindhu Dass 2, and the decision of the Privy Council rests on 
sound Principle. 


1. The opposite view is based upon the kindred theory adopt- 
ed’in our courts until recently that a member of the joint 
family cannot renounce his interests in the property excepting 
for consideration which is obvioasly wrong. Vide , Thangavelu 
Pillai v. Doraisamy Pillar 8. 


2. Thetheory of disclaimer is something peculiar to the 


| Hindu Law of which there is no counter-part in other systems, 


3. According to all the commentators of the Mitakshara 
School any member of a joint family could compel a division of 
his own will. The Court simply gives effect to the will of one 
of the parties. What the Court can do the party can do. Even 
under the English Law the matter is by no means settled. In 
Inre Millers Child v. Bulmer 4 Mr, Justice Stirling says that a 
man by his own act may preclude himself from claiming the 
right by survivorship. 


As to registration a document which merely effects a seve- 
rance of status does not require registration. The severance of 
status is the act of parties and the conversion of the joint 
tenancy to tenancy in common is by operation of law. Vide 
Subramania Aiyar v. Savithri Ammal 5 Parbati v. Nanni Lal 
Singh 6 No registration is necessary when a change of interest 
in immoveable property is effected by operation of law. Vide 
Kenathi Puthen Vittil Thavazin v, Narayanan 1. There is really 
no acquisition, or extinction of interest in immoveable property 
when a division in status is effected. 


Assuming that the instrument purports to effect a partition 
by metes and bounds and therefore requires registration the 
instrument can be used for the collateral purpose of approving a 
division in status. To say that the instrument cannot be used 
even for that purpose is not interpreting S. 49 of the Registration 
Act but reenacting it. The decision of Mr. Justice Sadasiva. 





1. (1878) I. L. R. 40. 425 at 480. 2. (1879) 1. L. R. 5. O. 474, 
3. (1914) 27 M. I». J. 272. 4. (1891) 3 Ch. 69. 
5, (1908) 19 M: L. J. 228. 6. (1909) I. L. R. 31. A. 412. 
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7. (1904) T. L. R. 28 M. 182. 
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Aiyar is opposed to the decision in Thandavan v. Valliamma;1  Pothi Naikeri 
Ulfatunnissa v. Hosain Khan 2, and even to the decision’in — ae 
Upendra Nath Banerjee v. Umesh Chandra 8. The rulings relied. Naicker: 
on by the other side have'no ap>lication as: in those cases the i E 


instrument was attempted to be used to prove the change in the 
character of possession, 


3. The High Court has ida that Exhibit III and III (a) 
could not be registered and the argument as to registration can 
have no force. 


A. Krishnaswamy Aiyar in reply :— 


_The case in Balakishen Des v. Ram Narain Sahu 4, is a 
direct authority for the proposition that even a severance of 
status could be attacked if it is prejudicial to the interests of the 
minor and the real test is woulc the Court have given a decree 
for partition if the guardians sued on behalf of a minor.. The 
Court would certainly have dismissed iton the ground that it 
would be prejudicial to the miror’s interests. 


The argument as to the efficacy of the unilateral declara- 
tion to effect a severance is inconsistent with Aphpovier’s case 
and there is no difference between the English and Indian law 
in this respect. In Inre Wilts: Child v. Bulmer 5, J ustice . 
Stirling expressly approves of the decision in Pishishe Ve 
Powlett 6. Itis impossible to sapport the view of the other = 
on principle. 


It is not correct to say tha: the theory as to. the requires 
ment of an agreement to sever is ‘connected with the. rule-as to 
the necessity of a release being for consideration but the require- 
ment of an: agreement is besed on the principle that -one 
member: of.a joint Hindu femily cannot put an end to the 
survivorship of the other.members without their consent. 


There is nothing pecufiar in. Hindu Law in its recog: 
nising a release of disclaimer, ‘Even under the. English Law 
one joint tenant can release his interest in favour of the other 
joint tenant so as to enlarge the latter’s interest. Vide Encyclope- 
dia of the laws of England. Vol Release.. 


. 1. (1892) I. L. R. 16 M. 886. 9, (1883) I. L. R. 90. 520. 
8, (1910) 150. W:N. 875 at 37E. . . 4. (1901) I.L. R. 800. 738. 
b. (1891) 8 Oh. 59. < "6. (1740) 26 E. R. 480. 
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“ “The proposition that a person can do, what the court 
can do is unsound, Vide Raja Rajeswara Dorai v. Arunachella ` 
Chettiar 3, (Eraveséri cases dealing with the necessity of a 


judicial rescission of a contract). Then as to Registration :— 


The reading by the:other side of the case in Parbati v. 


~ Naunhi Lal Singh 4, is not correct. Their Lordships say that a 


joint tenancy is converted into a tenancy in common by acts of 
patties and as ‘a result thereof a severance of status is created. 
The expression ‘operataion of Law’ is used not in reference, to 
the former but to the latter result. Vide also Appuvier's case 5, 
and as the incidents of a joint tenancy are different from a 


` tenancy in common the instrument which effects the change’ of 
. tenancy does regulre registration. 


“The instrument is not merely one effecting a division of 


status but- one effecting a division by metes and bounds and 


| therefore: cannot be used for any purpose affecting immoveable 


property.. The scope- of S. 49 is wider than S. 17 of the Act, 
An instrument which merely passes possession does not require 
registration and yet according to the decision an instrument 
which purports to effect a changé of title and is therefore invalid 
for want: of registration cannot be used even to show a change in 
the character of possession. The expression (affecting i immovea- 


ble. property) in S.-49 is wider in scope than the expression 


(extinguishing or creating right in immoveable property) under 
S, WA 

` The Coiirt delivered the following 

SJal :—Sankaran Nair J :—This is an appeal by the 
plaintif from a decree passed by the Subordinate Judge of Madura 
dismissing his suit for a declaration that a partition ‘deed alleged 
to: ‘have been exécuted between the deceased Subba Naik, his 
paternal uncle and Nagammal, the mother of the minor plaintiff 
acting on his behalf, on the 8th December 1907, and a will 
alleged to have been executed by Subba Naick on the 9th Decem- . 
ber 1907, are not genuine; and, in the alternative, that they are 
invalid and ineffective to affect the plaintiffs right of survivor- 
ship to the joint family. properties. Ramasami Naick the plain- 
tift’s father, and Subba Naick his brother were undivided brothers, 


Se Oe ee 
8 (018) a6 M. I. i B92. |. 4 - 4, (1909) I. L. R. 81 A. 
+ + (1886) 1) M. 1. A. 75. an ee 
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Ramasami Naik died ‘on the 27th Detembêr. 1906 leaving his 
widow Nagammal and a minor son, the- plaintiff. -She continued 


to live in the family house with Subba Naick.. On. the 7th ; 


December 1907 she executed a power of attorney in favour of her 


Sambandhi Ramaswami Naiken who is defendant’s 2nd witness. * 


‘The power of attorney was executed in order to effect a division 
of her son’s share of the joint family property. with Subba Naick. 
The partition, however, was not carried out. Subba Naick was 
ill for some time and be went to Mallanginar, the village ‘of his 
brother-in-law Kuppusami Naick in December 1907. ‘A telegram 
was sent to the Sub-Magistrate of Aruppukottai by one Vyravan 
Asari P. W. 5 to the effect thet Kuppusami Naicken had carried 
away the properties of Subba Naicken which were deposited for 
safe custody at Arruppukottai. The Station House Officer went 
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to Mallanginar and took a statement from Subba Naicken on the. ` 


4th December. Subsequently the Magistrate also came to the 
village and took another statement on the 7th. Subba Naicken 
went back to his village Raménujapuram and died there. either 


on the night of the 9th or the 10th. The partition deed is dated - 


the 8th. It consists of two parts’ Ex. 3 and 3 (a). Ex. III 
recites that as the family properties valued at Rs. 80,000 had 
been divided in the presence of Panchyatdars, into two equal 
moieties. “Our connection shall hereafter be, only by relation- 
ship, but we shall have no monetary concern in respect of these 
properties.” It purports to have been signed by Subba Naicken 
and by Nagammal by affixing her mark. It is attested by 12 


witnesses and by the writer. Attached to that Exhibit III ‘are | 


certain sheets of paper which contain the schedules of properties, 

They are admittedly not signed either by Subba Naick or 
Nagammal. They are attested by about 15 witnesses. The District 
‘Judge has held that Exhibit III was- signed by Subba Naicken and 
Nagammal, that Exhibit III (a) was not written in Subba 


Naicken’s lifetime and therefore no effect can be ‘given to it :-and -, 


‘he ‘finds therefore that Exhibit III effects ‘only a -division in 
status. He finds the will is genaine but it is inoperative because 
there was no partition of properties before “the death.” He ac- 
cordingly dismissed the suit. After Subba ‘Naicken’s death the 
will was presented for Registration and ‘though’ the Registrar 
found that Exhibit III was genuine he was of opinion that under 
the provisions of the Registration Act the document could not be 
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‘registered as it did not -contain any particulars of properties. 
‘A suit was then filed (O. S. No. 26 of 1906, Subordinate Court 
:0f. Madura) to get the document registered. The Subordinate 
Judge and in appeal the High Court held that Subba. Naicken’s 


. widow was not competent to present the document for -registra- 


tion and the. Registrar was right in refusing to register A 


„document. 


| [His Lordships considers the evidence on the point. ] 

It is next argued that the plaintiffs mother was not justified 
in consenting toa division of the properties on that date. It is 
not denied that under ordinary circumstances she would be en- 
titled, on behalf of her minor son, to enter‘into an agreement of 
partition. Ifa partition cannot. take place among members of 
a Hindu family when there isa minor, then a partition would, 
in many cases, be impossible. In- this family there can be no 
doubt that his mother was his proper representative. Butit is 
said that Subba Naicken died within a few days after the parti- 
tion and that she must have known of his impending death and 
therefore she was wrong in consenting to his partition which: 
had the effect of defeating the right of the minor to take by 
‘survivorship the entire property of Subba Naick who has no sons. 
I am not able to accept this contention. The law will not recog- 
nise the contingency or ‘probability of a person’s death as a 
reason for not consenting to a demand for partition which a per- 
son is entitled to claim. 

It was argued before us that as she was not entitled to give 
her assent to the partition, a declaration by Subba Naik alone of 
„severance of interest would not be of any avail. This question 
‘does ‘not arise as I have found that the minor’s mother was a 


‘consenting party to the partition. But as the questionis fully 


argued and I do not feel any doubt on.the question I proceed to 


_give my opinion. 
-I think the question is really concluded by the decision of 


the Judicial Committee in Suraj Narain.v. Iqbal Narain 1. Their 


‘Lordships say in that case that “a definite and unambiguous in- 


. dication by one member of intention to separate himself and to 


enjoy hissharein severalty may amount to separation : but:to 

have that effect the intention must: be unequivocal and 

clearly expressed.” In my opinion it clearly means that it is 
1. one L. R. 35 A. 80. 24 M: L. J. 849. 
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open to a member of an wania family governed = the 
Mitakshara law to effect a separation between himself and thie 
‘other members of the family by a declaration’ to that effect made 
to the other members. Of course the declaration must be clear 
and im such a form that it is not open to him afterwards to say 
that he still continues to bea member. Itis said. that their 
Lordships must not be taken to have decided this question as 
their statement of law itself is not clear and it is opposed to their 
own prior decisions and to the accepted principles of the Hindu 
Law of co-parcenary. Before that decision in a series of cases 
Bulakee Lal v. Mussamat Indu-puttee Koer 2, Mussamat Vato 
Koer v. Rowshun Singh 8, Ram Dyan Kunwar v. Mussamat 
Phoolbas Koer t, Raghuba Nanda Doss v. Sadhuchurn Doss 5, 
Radhacharan Doss v. Kripatlal Doss 6, the Calcutta High Court 
had taken this view. The Mad-as High Court in Subramanian 
Maistry v. Narasimhalu Maistry 7, and in Thandayuthapani 
Kangear v. Raghunatha Kangear 8, had taken the contrary 
view. Both these views were placed befote ‘their Lordships. 


The opinion of one at least of the commentators of Hindu: 


Law is clear on the point. In Vyavahara Mayuka, Mandlik - on 
Hindu Law, page’ 38 it is said that “even where there is a total 
absence of any property, a partition is effected by the mere de- 
claration. ‘I am separated from thee.’ For partition is a parti- 
cular condition of the mind and this declaration is indicative of 
the same”. In these circumstances I cannot disregard the ex 
-pression of opinion by their Lerdships of the Privy Council. 
I am therefore of opinion that this contention cannot be allowed, 
l The next question that is argued before ùs is that Exhibit 
II requires registration and is therefore not admissible in 
evidence to prove even a divisioa in status... This objection was 
not raised in the Lower Court. Subba Naick’s widow Seetham- 
mal presented the document Zor registration and on the Sub- 
Registrar’s refusal she appealed to the District Registrar before 
whom the plaintiff contended taat the document should not be 
registered. After hearing. both sides the District Registrar 
refused- her application on the zround that neither Exhibit III 

2. (1865) 38 W. R. 41. . . 8. (1867) 8 W. R. 832. 

4. (1870) 14.W. R. 346. . 6. (1878) I. L. R. 4 C. 425. 

6. (1879) I. L. R. 50.471. l r 


7, (1901) I. L. R. 25 M. 149 at £56. s. c. 11.M. L. J. 868. 
8, (1911) I. L R, 35 M..289. 
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nor ‘Exhibit III -(z) can ‘be registered, though he found that 
Exhibit III wis genuine. She then filed a suit for an order to 
direct registration.’ The plaintiff contested the suit. ‘It was 
decided in appeal by the High Court that she was not entitled to 


_present-the document for registration or to get it registered. It 


would be unjust to allow the plaintiff now after defeatmng all her 


attempts to get her documents registered both before the Regist- 


ration officers and before the Civil Court to contend that for 

want of registration the document is invalid. The decision that | 
she could not get the document registered is binding on him and 
he is éstopped from raising the plea. - Moreover the Registrar - 


_ has decided that Exhibit III cannot, be registered undér the pro- 


visions of the Registration Act.. Assuming that decision is not 
binding on the parties it is not shown to be wrong and that the 


: document could be'registered. In that case the objection is not 


of anv force. It was while the litigation was pending that the 
present suit was’ filed and I have no doubt that the objection 


| was not raised in the Lower Court because it was then thought 


that the question of registration would depend upon the result 
of that decision. For these reasons I am of Opinion that the 
appellant should not be allowed: to raise this questionin appeal. 
‘But as my learned brother disagrees with me, I proceed to give 
my-opinion on the..main question whether a will WL GEeCNDE a 
division in status reguires registration. 

.For the dicision of this question a division in statūs - may 


‘be taken to be a severance of co-parcenary between some or all 


ofthe members of an undivided family and although the pro- 
perty is unapportioned and left in joint enjoyment as before. 
The act may be unilateral as we have already decided. A definite 
and unambiguous declaration by a member is sufficient to consti- 
tute him a divided member though this in my opinion makes no 


; difference i in principle. The only changes effected by a division’ 


in status are that the share is fixed without liability to increase 


‘or dimunition by deaths or births and that on the death of a 
member without sons his share so fixed devolves on his. widow ` 


or the other heirs who take according to the rule of Hindu Law 


of succession in. the absence of sons. A document declaring 
such division in status may be taken for’ this purpose to have no 


'refernce to property at all. It effects only a change in status. - 


On principle such a document does not require registration asa 
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person’s power of dealing with any specific piper: is pot 


affected thereby. ` - 


It-is argued that the. joint tenancy has been; converted int 


tenancy in common, The differences between the joint tenancy 
of a Hindu family and as it is understood in English law must be 
_ borne in mind. In the former tke joint tenancy had its origin 
in birth and not by conveyance. There is no unity of posses- 
sion, the’ managing member being alone entitled, to it against the 
others. -There is no unity of title as the members do not derive 
their interest at the same time. There i is no unity oftime. as 
they do not hold for: the same time and from’ the same time. 
There is no unity of interest as some may be entitled to larger 
shares than others. The chief characteristic of survivorship does 
not exist as a CO-parcener’s interest devolves not on all the others 
but only on his ‘sons if any. A zo- parcener’s interest again. is 
liable to dimunition unlike the’ interest of a joint tenant, in 
English law. The notion that a cocument effecting a severance 


in status requires registration is due apparently to the ‘notion 
derived from English law that the: ‘member thereby takes a. 
specific part of the- whole as his exclusive ‘property.’ But a: 


division in status only fixes the share without liability to fluctua- 
tion and introduces a new rule of devolution of property in the 


absence of sons. The rights of the co-sharers are hot otherwise’ 


varied: The entire property remains common. stock; the co: 
sharers continue interested in'every part of it, whatever-incre- 
ment is made to the Common stocs becomes part of it:as before 
. severance no matter by whose exer-ions it may have been made. 
The expressive words of Apararka that partition does not create 


any new right but is only the effect of rendering visible, the right. 


already existing, applies strictly to this kind of partition. 1 am 
of opinion that a document merzly creating a separation in 
status does.not fall within.the provisions of the ‘registration Act 
requiring registration. It does noz in itself create any interest 
and if any is created it is by operation of rules of Hindu, Law, 
not by virtue of the-instrument. 


Exhibit III itself does not in terms divide any specific. 


property. Neither Subba Naick nor the plaintiff‘ derives any 
title to ‘any specific property .und=r it... It is. only documents 
which on their face show that they some within the terms of the 
sections of the ‘Registration Act.that require registration. | CE. 
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Jivan Ali Beg v. Basa Mall. This is also the view taken by 
this High Court. Mere possibility or probability is not enough.’ 
For the same reason if it is acustom or arule of Hindu Law that 


. in conjunction with the deed operates to create a title to im- 


moveable property, registration is not compulsory. Grant of 


_waste lands on dharkast in zamindaries'and certain estates carried | 


with it according to custom a right of occupancy. But if the 
document itself does not confer the right, no registration is 
necessary. Ramasamz Iyer v. Thirupathi Naick 2. Similarly a’ 
deed of adoption does not require registration though adoption ’ 
confers on the adopted son an interest in the immoveable pro- 
perty of the family of the adoptive father. Reliance is placed 
on Lakshmamma v. Kameswara 8. In that case, it was decided 
that an unregistered partition deed cannot be received in evidence 
to affect even the moveable property referred to there in. It 
proceeds on the view that the partition therein effected was an 
indivisible transaction and‘if therefore it cannot be received to 
affect immoveable property either. Here the question is not, 


whether the transaction is ‘one and indivisible. A transaction 


effecting a division in status is very different from one effecting a 
division in properties, Further, the authority of Lahshmamma v.. 
Kameswara 8. is greatly shaken by the dicision in Thandavan v. 
Valliamma 4, in which it’ was laid down that a document which i is, 
inadmissible to effect a transaction in so far as it affects immo-. 
veable property may be received in evidence so for as other pro: , 
perties . are concerned. . See also Naryana.Chettt v.. Muthu, 
Servai 5.. In Upendranath Banerjee v. Umesh Chand. Baner-- 
jee.®. it is distinctly stated that the unregistered document there 
in question was not produced to prove any collateral transaction. 

Thé cases deciding that a-lease or a sale cannot be received in 
evidence .in order to prove the nature of the possession of the 
party who “held ‘under that document have no application. 

They proceed on the principle that as the possession of the land 
in such cases can only be proved by proof of the transaction 
directly and in terms affecting immoveable property the docu- 


‘ments are not thereby admissible. I therefore disallow this 


contention. 


- (1886) I. L: R. 9 A. 108 (F B). 2, (1903) I. L. R. 27 M. 48. ; 
a (1869) I. L.R. 18 M. 281. 4 (1892) I.L.R. 15 M. 336.—2 M.Ld. 130. 
b. ` (1910) I. L. R. 85 M. 76. 6. (1911) 15 C. W. N. 875. 
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' -+ But as my learned brother ‘disagrees with me, the appeal is 
dismissed-with costs under S. 98 12) Civil Procedure Code: | 
' - Oldfield, J: I have had the advantage of reading my learned 
brothér’s judgment and can add nothing in support’of his findings, 
in which*I concur, as to the’ execution of Exhibit III and the 
validity of and necessity for the plaintiffs mother’s consent to 
the‘ partition. I-regret that I difer ‘from his conclusion that the 
partition can be established as regards the. immoveable property 
in ‘suit, notwithstanding’ that: Exkibit IH is: unregistered. 
The facts are that the deceased Subba -Naick could dispose 
of .his. property. by will.in 2nd defendant’s favour, only: if he 


possessed -a separate interest in it That is, if he was at the-date 


of: his death divided in estate..from: the -plaintiff. his minor 
nephew. Exhibit III is alleged co have effected.such a division. 
Its terms -include -statements . that “ the.. cash, moveables and 
immovables court-decrees etc,, oł which these. two coparceners 
are possessed, valued.at Rs..80,0007 have been divided into equal 
moieties,: that their. connection. shall hereafter be only. by rela- 
tionship and that they-will get the pattas relating.to the lands 
allotted to their respective shares transferred: to their . names 
separately. There is no further specification - of the -properties 
dealt with. or. which. fall to each share.. Such specification. is 
wanting. also in the will, Exhibit IV,. and is given only. in the 


lists, Exhibit IIL (a). . But they are..useless, because, we.agree. 


with the lower,Court, they were not part of Exhibit, III and, 
were not executed by or as part of the | act, of the deceased. |, 
The objection that Exhibit I] is unregistered was first ‘taken 
in this Court; and the arguments for and against it have mainly 
followed those relied on by Sadasiva Aiyar, J., on the one side in 
Aiyakutti v. Periasaméi! and on zhe other by Spencer, J. in that 
. case and my learned brother Saitkaran Nair, J. in Subramaniam 
Aiyar v. Savitriammal2. lam unable to regard the question 


as concluded by the authority of the latter decision, because I 


understand Pinhey, Ts who also took part in it, to have proceeded 
not only on. the unregistered document then in question, but 
also on the other evidence that = partition had: occurred and on 
the defendant’s admissions and to have dissented as regards some 
items, in respect of which such avidence c Or admissions were not 
ga = a i 
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An attempt has indeed been made: in the present case. to 
support the partition by.reference, not merely. to Exhibit III, | 
but also to the parties’ conduct. It is however unnecessary to 


| decide whether a decision could be founded on the evidence of, 


the latter with or without reference to the former, because in 
fact no such evidence has been referred to. The deceased died 
on the day after the execution of Exhibit III: and, though - 
there is nothing definite as to the entry of the defendants on the 
immoveable properties, there is nothing to show that those in- 
charge of the plaintiff's interests acquiesced in their posses- 
sion, the evidence being that they. contested their right without - 
delay in registration and guardianship proceedings. The .defen-. 
dants therefore must succeed, if at all, with direct reference to. 
Exhibit [II alone. ; 

Exhibit III alone and unregistered effected, I concede, a 
division in status and might perhaps have entitled.the defen-. 
dants to claim a division of the moveables. But as* regards 


immoveables the greatest direct effect that can be claimed “for . . 


it is that it converted the joint holding into one in common, . 
that is, it gave each member of the family a vested title to 
his share, as it then existed, instead of a right merely contingertt : 
on his surviving till a partition might take place. It is not- in. - 
my opinion possible to hold that this change did not extinguish 
onè kind of right in the property and create another within the _ 
meaning of S. 17 of the Registration Aot or affect it within the. 
meaning of S.49. For I see no escape from the dilemma that 
Exhibit III either does affect the property and should be 
registered or does not affect and cannot support a-claim to it. 
The alternative view, supported by my learned brother in 
Subramania Aiyary. Savitriammal 1 is that “it is not the’ 
written instrument, which makes the alteration” in the nature of 
the tenancy, because, “when by virtue of it the members of 


' the family become divided in interest, then the rule of Hindu 


Law converts their ‘relation into one similar to atenancy in 
common”. But with all due.deference I cannot follow him, ' 
For it does not seem to me possible to treat the rule of law as 
operating independently of the instrument, when it is the clear 
effect of the one to invoke the operation of the other. The 








“2, (1908) 19 M. L. J. 228. 
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reference.to a rule of law can only-mean only that the meaning 


of the document is determined with regard to it by necessary ~ 


implication:; and there is still no reason why such determination 
should be recognised, ‘as conferring substantive rights, and 
neglected,. when the necessity for registration is considered. 

We have ‘been pressed-with tvo alleged instances of titles to 
immoveable property, originating in unregistered documents, 


but alleged tobe completed “by operation of law. Deeds of . 


adoption no doubt do not require registration. But it is doubtful 
whether even in the case of Sudras the adoption and creation of 
rights under it are not effected by the giving and taking of the 
son and not by the deed, which merely evidences it, Mahashoya 
Shosenath Ghose v; Srimati Krishna Sundari 1;and in any case 
an adoption: must be regarded as equivalent to the birth of a son, 
whose right may therefore be consilered as arising by operation 
of law. The authority as to leases is Ramasami v. Tirupathi 2 
and it: decides only that, when -hey are operative to transfer 
possession. as: they stand and only the right to possession is in 
question -you are not to read into them an additional term in order 
to attract the provisions of the Registration Act, not that they or 
any other document, relied on as cperative on property; is exempt 
from registration because such operation is merely implicit. 

It is observed in Subramania Aiyar v, Savitriammal 3 with 
regard to:the general policy of the Act that, with reference to the 
object-of Ss. 17 and 48, the protection of intruding alienees, it 
can make little difference in the investigating of title whether the 
property: is being held by a Hindt joint family as joint tenants 
or tenants in common. But it is clear that the alienee.of a share 
takes it as it stood. on. the date of his transfer and that he may 
be. prejudiced, if the fact that it has been ascertained already, 
possibly before the death of some co-parcener, which he would 


naturally assume has increased-it, 5 withheld fram his knowledge. 


Lastly with refetence’ to tha policy of Ss..21 and 32 in 


particulay:and the- facts that Exhibit III could not have been . 


registered, because (1) it did not contain the detailed description 
of the property required by the former and (2) was not, as this 
Court has held, presented for rezistration by acompetent per- 
son in conformity with the latter. As regards (1) the argument 


1. (1880) -L., R.-7 I. A. -250: - 2. - (1998) I. L. R.-27 M.-48=18 M. L. 3.856, 
3. (1808) 19M. L J. 228. 
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entailing’ that a document, which cannot be registered’. with | 
reference to immoveable property for defects in the description, 
must on that account be treated as operative with: reference. toiit, 
and'for other purposes. With great respect this seems to-me to _ 


` confuse an- objection to registration on formal grounds’ with 


the argument on a distinct point, the necessity for : ‘registras’ 
tión with reference to the object matter of the document and to: 
involve the anamoly that: whilst a document may. be operative 
in spite of the omission of all the particulars, which S. 21 requir- 
es; it might be refused registration and be useless on account of 
the absence of one only. And-as regards (2) the presentation-by 
an incompetent person the suggestion that the plaintiffs. success- - 
ful opposition to the registration on that ground. débars 
him from objecting here to the document as unregisteréd seems 
to me unsustainable. For there is no inconsistency ‘bet- 
ween his contentions that Exhibit III should “have been 
registered and that no one concerned to register it did .so; and 
the defendants argument amounts to no more than this, that the 
document should be admitted, because two objections to it, 
instead of one are available. It may be matter for regret in the 
circumstances of the case that defendants’ expectations have béen 
disappointed andthe deceased’s intention abortive. But that is 
the result of the latter’s postponement of his dispositions . until 
he had no time to make them in a legal way; and the: fact that 
he chose to risk such postponement cannot .entitle the- Court 


to dispense with the requirements of the law for the Aa vantagg 
of-his beneficiaries. 


The question of registration was first raised in this Court. 


‘It is possible that the disposition of moveables containéd in 


Exhibit III may be separable from that of immoveables. and 
the document may be opetative as regards the former. But as 
the learned brother’s decision prevails, I do not consider *further 
whether the defendants are entitled to an inquiry on this points- 
I would in any case allow the appeal, as regards the immoveable 
properties ; but without costs. In the circumstances the appeal 
is dismissed with costs. ` f 


41 d. 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. ‘Justice Seshagiri Aiyar and Mr. Justice 
Kumaraswam! Sastri. 
Godavarthi Pétiah alias Ethirajah 4.. Appellant * 
4 ~ Petitioner in C. R. P. 
No. 343 of 1913 on the 


j l file of the High Court. 
v. 
Godavarthi Lakshmidewamma and .. Respondents. 
others . i (Respondent i in do.) 


-Costs—Remand—Direction ‘' to abiée the result?’ —Lower Couris’ discretion 
` bo refuse costs to successful party—'' Abice and follow the result’’—Meantng of. 


Where in remanding a civil miscellaneous appeal the High Court had ordered 
that ‘* the costs shall abide the result.” 


Held : that the lower court was not bound to award costs to the successful 
party.but had a discretion in the matter. 


Expressions “ to abide the result ” and “ to abide and follow the result ” 
distinguished. 

Appeal under clause 15 of the Letters Patent against the 
Judgment of the Hon’ble Mr. Justice Tyabji dated the 20th day 
of March 1914 in C. R. P. No 348 of 1913 preferred against 
the order of the District Court of Guntur in O. P. No. g of 
1910. 

T. Ramachandra Bav fcr'Appellants. 
N. S. Narasimhachari for Respondents. 
The Court delivered the Allowing 
Judgments :—In remandiag the Civil Miscellaneous Appeal, 
the High Court ordered “ that the costs shall abide the result.” 


* 
é 


On the re-hearing the Court below in the exercise of its dis-. 


cretion refused to give costs to the appellant. It is contended 
that the language of the order of the High Court makes it 
incumbent upon the Court below to award costs to the person 
who succeeds and that the District Judge had no jurisdiction to 
pass any other order. We are not prepared to agree with this 
contention. If the words used were “ to abide and follow the 
“result” they may be interpreted as conveying the suggestion 
that the successful party must be given his costs. But the 
words “abide the result “only connote that the order as to costs 
is to await till decision is givan in the case. They have not the 
effect of fettering the discretion of the trying Court. In 
ee 


#L.P. A. 284 of 1914, 


9th March 1915, 
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Templeton v. Laurie 1 the language was “ to follow the event ”. 
The learned Judges held that the Court below had no discretion 
in the matter, The expression used in the Bombay Judgment 
have the same import as the words “to abide and follow the 
The words abide the result broadly speaking are equi- 
We are of opinion 


result.” 
valent to the words “ costs in the cause.” 
the Courts below had a discretion to apportion costs. The 
observations of Lord Esher in Brotherton v. Metropolitan Dts- 
trict Railway Joint Committee * support this view. The 
decision in Fani Bhushan Roy Chowdury v. Bama Sundari 
Debi 3 is not inconsistent with this conclusion as pointed out 
by Mr. Justice Tyabji. The learned Judge is right in the view 
he has taken. 
This Letters Patent Appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Seshagiri Aiyar and Mr. Justice 
Napier, 
Audiappa Pillai 
v. 
Nallendran Pillai Respondent (Respondent). 


Guardians and Wards Act—Ss.17, 19—Righis of guardianship—Of father and 
husband and olher relations—Difference betwoeen—Taking another wife or not 
treating deceased mother not proper ly—Not ground lo deprive father of guardian- 


Appellant* (Petitioner) 


ship. 
The Legislature draws a distinction between the rights of guardianship 


of the father and the husband and those of the other relations. In the 
forrner case, the Court must be satisfied that the father or the husband is unfit to 
act as guardian before it can appoint another. While in the latter the only considera- 
tion that should weigh with tae courts is the welfare of the minor. 

The more fact that the father has taken another wife after the death of the 
children’s mother or bhat she was not properly treated during her life is not a 
sufficient ground for holding that he is unfit to act as guardian for the children. 

| Bindu v. Sham Lal (4), dissented from. 
Appealagainst the order of the District Court of Trichinopoly 


in O. P. No. 296 of 1913. 
T. R. Krishnaswami lyer for Appellant. 
S. Varadachariar for Respondents. 


5th March 1915. 
%, (1894) I. Q. B. 666. ` 
(1907) I. L. R. 29 A. 250, 


* A.A, O. No. 76 of 1914. 
1. (1900) I. L. R. 25 B. 230 at 287. 
3, (1899) 4 C. W. N..348. . i, 


PART XIIL] THE MADRAS LAW JOURNAL REPORTS. 


The Court delivered the following 

Judgment :—The District Jadge held that no circumstances 
have been proved which could deprive the father of the right of 
guardianship of his minor daughters. ` We agree with him. 
Mr. Krishnaswami Aiyar has taxen us through the whole of the 
evidence ; accepting in their ent*rety the depositions of appellant’s 
witnesses, we are unable to find that any circumstance has been 
spoken to which would render the father unfit to be the guardian 
of his minor daughters. There is some evidence that the 
deceased mother of the girls was not properly treated: that is 
not a ground for presuming that the children will not be properly 
looked after. The eldest girl was 12 years of age at the time 
of the gnquiry and the grandfather is unable to depose to any 
single act which shows that eitner the father or the step-mother 
ill-treated the girl. The fac:’that the father has married a 
second wife is not a sufficient ground for holding that he is unfit 
to be the guardian of his children: 


The learned Vakil for the appellant relies on Bindu v. Sham 
Lal 1, which seems to lay down that if the father marries again 
he ought to be deprived of his legal right of guardianship. The 


learned Judges refer only to S. 17 and say that the welfare of the . 


girls is the primary consideration. There is no doubt tHat that 
would be the consideration which would influence the Court 
ultimately: at the same time, it ought not to be forgotten that the 
- jegislature advisedly draws a distinction between the legal rights of 
husband and parents on the one side and those of the other near re- 
lations on the other side. In the first class of cases, it must be estab- 
lished that any act or conduc- of the husband or father renders 
him unfit for guardianship: tha factthat the child may be happier 
and more comfortable with other relations is not sufficient to 
deprive the two relations referred to of their right and duty. The 
same sanctity does not attach to the rights claimed by the other 
relations. It is for these reasons that S. 19 of the Guardians and 
Wards Act lays down that the Court must be satisfied that the 
husband, or the father is unfit to be the guardian of his, wife or 
child respectively before it can appoint another, person as the 


guardian, For these reasons we are unable to follow the decision 


1. (1907) I. L. R. 29 A. 210. 


Audiappa 
Pillai : 

Vig ka os 

Nallendrant 
Pillai 


pana 


4 44 ' THE MADRAS LAW JOURNAL REPORTS, [VOL. XXVIII 


Audiappa ~in. ` "Bindo v. Sham Lali. The decision in Re Gulbai and 
ae Lilbai 2, deals with the guardianship of other near relations. To 
Nallsron such cases .S. .19 does not apply and the only consideration 
which should weigh with courts is the welfare of the minor: we 
think the order of the District Judge is right: we must dismiss 
this appeal. Having regard to the fact that the grandfather is 
deeply interested'in the minors, we think the provision for con- 
sulting the court before giving the girls in marriage is a salutary 
one. We see no reason to think that the security is not suffi- 

cient. We make no order as to costs. 


: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Spencer and Mr, ee Seshagiri 


Aiyarn r 
_ Nagar Damodar Shanbhogue ... Appellant * (Plaintiff). 
v. i 
Gudlimar Rama Rao and ... Respondents (Defendants). 
Nagar others ' l 
Damodar ‘ Presidency Banks Act, Ss. 86, 87—Advance upon the security of ammoveable 


‘Shanbhogue property. 


T 


Gu dlimar Where contrary to 8. 87 of the Presidency Banks Act an advance was made 
RamaRao. upon the security of immoveable property. 
' Held: though the directors might thereby render themselves liable to the 
_ Bank for any loss it might sustain by their disregard of the provisions of the Act, 
the transaction itself being not ultra vires of the Bank, it was not open to the 
debtor-to repudiate his liability for the advance and the amount was recoverable 
from the property pledged. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Canara in O. S. No. 30 of 1911. 
B. Sitarama Rao and K. P. Lakshman Rao for Appellants, 
K. N. Aiya and K. Y. Adiga for Respondents. 
The Court delivered the following 
Judgment :—The defendants 1 to 4 the father of defendants 
f to 6and the 6th defendant executed to the Bank, the 12th 
defendant in this case a deed of mortgage (Exhibit E) on the 5th 
August 1898. The property was to be regarded as security for 
.a sum of Rs. 54,000 already advanced to the defendants, and “for 
other credits and advances” which may be made to them from 
time to time. Payments were made towards the debt. On the 
2nd June 1905 the Bank transferred the balance due to it from 
a a ed ee O 


* A. 8. 982 of 1912. 2nd March 1915. 
1. (1907) I. L. R. 29 A. 210. 2, (1908) I. L. R. 82 B. 50. 
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the defendants to the plaintiff cnder Ex. A. The plaintiff sued 
under the assignment. The def&ndants admitted the executiOn 
of Ex. E., but pleaded paymen: in full before the date. of the 
transfer. There were subsidiary pleas of limitation with refer- 
ence to portions of the claim. | The defendants also contended 
that the document Ex. E, cannot be sued upon, as it was made 
to secure future advances. The Subordinate Judge came to the 
conclusion that the claim was kased upon an invalid document, 
and dismissed the plaintiffs sui. i 


In appeal, it has not been argued by the appellant that the 
directors had power under the Presidency Banks Act XI of 1876 
to take a security upon immoveable property or in respect of 


future-advances, as it was not necessary for the disposal of this’ 


appeal. The main contention pressed before us was that the 
limitations on the powers of the directorsonly affected the relation- 
ship inter se between them and the bank, and that even if the 
directors exceeded their powers, transaction entered into by them 
would not be legal. S. 36 of Act XI of 1876 defines the scope 
of banking transactions and enumerates the various powers 
conferred upon a bank. S. 7 deals-with the duties of the directors 
of the bank. In our opinion S. 37 must be regarded as contain- 
ing instructions for the guidance and governance of the directors 
and as defining the powers exercisable by them. If the directors 
act in disregard of those powers, they render themselves liable 
to the bank for any loss it may sustain by the unauthorised acts. 
That section does not enable third parties with whom contracts 
have been entered into to dery their liability to the bank, if the 
_ bank chooses to act upon the contract of its directors. Ina 
very elaborate judgment Mr. Justice Russel in Turner v. The 
Bank of Bombay ! points oat that the action of the director, 
under such circumstances will not be malum prohibitum. On 
appeal Sir Lawrence Jenkins C. J. and. Tyabji J, accepted this 
view. Weare of the same apinion. Mr. Aiya Iyer ‘referred to 
Ss. 7 and 24 of the Act and contended that the directors are 
identical with the bank, and -hat if there is a prohibition against 
the directors, it is also a prohibition against the bank. We are 
unable to agree with this cortention. As pointed out in Buckley 
on Companies (9th Edition) p. 626, “the directors of a company 
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fill a double character. They are (1) agents, of the company and 
(ii) trustees for the share-holders of the power committed to 
them’’. It is this dual capacity that is recognised throughout the 
Indian Act. If an agent exceeds the authority conferred apon 
him by the principal, it is open to the principal to adopt it as 
if the agent acted within the scope of his authority. The party 
with whom the contract has been entered into is not entitled to 
repudiate the transaction. Of courseif the unauthorized dealing 
is opposed to public policy, there can be no ratification. In Great 
Eastern Railway Company v. Turner 1, Lord Selborne defines 
the position of directors thus :—“ The directors are the mere 
trustees or agents of company—trustees of the company’s money 
and property—agent in the transactions which they enter into on 


.behalf of the company” and then he says: “I entirely assent 


to what was said by Sir Richard Baggallay, that there is no 
difference between an unauthorized investment of the money of 
a public company by its trustees, and an unauthorised invest- 
ment of the moneys belonging to any other trust by the trustees 
of that trust. It would be monstrous—it would be extravagant 
to the very last degree—to say, that because of cestuis que trust 
has been laid out in n unauthorised manner, that therefore they 
are not ‘to have the benefit of whatever value there is in the 
property bought with their money.” The reason ‘of the rule is 
that, whatever may be the extent of liability tnter se between the 
directors and the bank or the trustee and cestui que trust, it 


does not affect transactions with outsiders so as to enable the 


latter to claim exemption from the performance of their obligas 
tions. The view enunciated in Turner v. The Bank of Bombay ? . 
has been applied in Madras to cases arising under the Indian 
Trusts Act. In Kadir Abrahim Rowther v. Arunachellam 
Chettiar 3, the learned judges held that where a trustee exceeded 
his powers in granting a lease, the transaction was only voidable 
at the option of the cestui que, trust and was not void ‘alto- 
gether. In Chinnayya Pillai v. Munisami Iyan +, where a 
guardian exceeded the powers given to him by the Guardian and 
Wards Act the learned judges held that his act was only voidable 
at the option of the ward. We mast, therefore, hold that the 
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3. (1909) I. L. R. 83 M. 397 s.c. 19 M. L.J. 737. 4. (1899) I. L. R. 22 M. 289: 
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action of the directors, in takirg the security to cover future 
advances although it may be im excess of the powers not void 
ab initio ; and that it was open :0 the bank to have accepted the 
contract as concluded by the directors. Mr, Aiya Iyer relied 
very strongly upon the decision m the National Bank of Austra- 
lasia v. Cherry 1. One essential difference between that deci- 
sion and the case’before us is thct in the former the prohibition 
which was contravened was agalnst the bank itself and not against 
the directors. Lord Cairns ia delivering the judgment of 
Judicial Committee came to the conclusion that as the bank was 
prohibited from entering into -<ransactions of a certain class, a 
contravention of such an express prohibition vitiated the 
contract altogether. Courts have recognised that if a prohibition 
is in the interests of the sharehclders and 15 based on considera- 
tions of public policy, it must be regarded as malum prohibitum 
See per Blackburn J. at page 379 in Taylor v. Chicester 
and Midhurst Ry. Company 2, Inthe present case, the 
contract does not affect the rizhts of the shareholders nor does 
it offend public policy. It is not the bank that is prohibited 
from taking security. (in regard to future advances or in the 
shape of immoveable property but only the directors. There- 
fore the decision relied upon ky Mr, Aiya Aiyar does not affect 
the present case. Moreover, the Act of 1876 regulating Banking 
transactions in this ccuntry was passed after the decision in the 
National Bank of Australasia v. Cherry 3, and when the 
legislature has advisedly not prohibited the bank but only the 
directors by S. 37 from entering into transations of a particular 
nature, it is reasonable to held that the section only contains 
instructions to the directors a5 to how they should manage the 
business of banking. It is well settled that, where there are 
provisions in an Act which are only directory and not mandatory, 
any disregard of those provisions will not make the transaction 
void altogether. (The Queen v. Lofthouse 8 and the Queen v, 
Ingall £). In our opinion S. 37 is only directory of the powers 
of the directors. The parties with whom the contract has been 
entered into are not entitled to plead that they are absolved from 
liability because the transact:on is one which the directors bad 


1, (1870) L. R. 3 P. O. 299. 9. (1867) L. R.2 Ex Cases 856, 
3. (1866) L. R, 1 Q.B. 488. 4. (1876) L. R. 2 Q. B. D. 199, 
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no power to enter into. Curiously enough the Subordinate 
Judge quotes Turner v. Bank of Bombay 1 but entirely misunder- 
stands the decision. We must therefore, reverse his decision 
and direct him to'take back the case on his file and to dispose 
of itřupon the other points arising in the case. 

As the decree itself is reversed it is not necessary to pass 
separate orders on the memorandum of objections. The costs 


in this court of all parties will abide the result and should be 
provided for in the revised decree. 


PRIVY COUNCIL. 


Present :—Lords Dunedin and Shaw, Sir John Edge and 
Mr. Ameer Ali. 


Seth Ramlal and another we Appellants. *. 
U , | 
Narsingdas and others se Respondents. 


On appeal from the Court of Judicial Commissioner, Cen- 
tral Provinces. 


Par inership—Suit for dissolution—Compromise—Settling liability inter so— 


Debts incurred by one puriner—Held by Privy Council not to be binding cn an- 
other—Efect. 


Where in a suit for a dissolution of a partnership two partners Lakmichand and 
Bhajanlal came to a compromise in respect of a mortgage debt on the whole of the 
partnership property created by Bhajanlal that Lakmichand was to pay Rs. 8,200 
to the:mortgagee to have his share of the partnership property freed from the mort- 
gage but in the suit by the mortgagee for the enforcement of his mortgage debt thei 
Privy Council held that only the share of Bhajanlal was responsible for the debt, 


in a subsequent suit for contribution by the representatives of Bhajanlal who had 
to pay the whole debt to the mortgagee. 


Held the parties having settled their liabilities inter se by the compromise were 
not entitled to-go behind it and the defendant was bound to pay his share of the 
debt to the plaintiffs. 


Appeal from a judgment and Dete of the Court:of Judi- 
cial Commissioner dated April 30, 1908 affirming a judgment and 


Decree of the Court of the District Judge of Chhindwara dated 
May 12, 1907. ` 


In and prior to 1892 Lakmichand and Bhajanlal the father 
of the respondents were carrying on business together in co- 
partnership as Sowcars at Paradsingha in the Chinndwara District 

*22nd October 1914. 
1, (1900) I. L. R. 25 B. 52 


~ 


PART XIIL.) THE MADRAS LAW JOURNAL REPORTS. 449 


Bhajanlal being the managing partner. In September 1892 Lakmi- 
chand and Ramlal to whom the ormer had assigned a moiety 
of his interest in the business fied a suit for dissolution of the 
partnership. In August 1882 Bhajanlal had mortgaged certain 
immovable properties belonging to the partnership to Narsing- 
das to secure a sum of Rs. 24,900 and interest. The suit was 
compromised and a consent dec-ee passed therein in July 1893 by 
one of the terms of which the present appellants (the plaintiff) 
were to pay a sum of Rs. 8,200 to the mortgagee and Bhajanlal 
was to redeem so much of the mortgaged property as was by the 
said decree allotted to the share of the appellants. By a subsequent 
arrangement the sum was 'educed to Rs. 8,000, asum of Rs. 200 
which was owing to Bhajanlal to Lakmichand on a per- 


- sonal amount being set off or treated as set off against it. Bhajanlal 


at one time attempted to cnforze by certain proceedings payment 
of Rs. 8,200 to himself but apon the appellants objecting that 
the decree did not direct piyment to him his application was dis- 
missed, No payment was madeby either party to the mortgagee in 
respect of the passing of theconsent decree. In Sep. 1897 the 
mortgagee brought a suit for the enforcement of his mortgage. 
The appellants were held as no: bound bythe mortgage and the suit 
was eventually dismissed agzinst them. The Privy Council on 
February 24, 1904 confirmed the findings of the lower Court. 
The respondents, the representatives of Bhajanlal, filed the present 
suit to enforce to term of -he compromise under the consent 
decree of 1893. The appellents contended that the’ suit could 
not be brought against them as the Privy Council had held that 
they were not bound by the mortgage created by Bhajanlal and 


_in any case it was barred br limitation. The right to enforce 


payment having arisen immediatly upon the, passing of the 
consent decree. The District Judge of Chhindwara held that the 
suit was not barred and that the appellants were bound by the 


terms of the conipromise. The Court of the Judicial.Commis- 


sioner on appeal confirmed the judgment of the lower Court. An 
appeal was then preferred before the Privy Council. 

De Gruyther, K.C. with him Parikh. for the appellants 
contended that the debt created by Bhajanlal could not bind the 
appellants. The mortgagee from the very beginning treated Bha- 
janlal as his sole debtor. The money was borrowed for the persona] 
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use of Bhajanlal. The partnership might have derived some 
benefit from it but it could not be bound by the contract entered 
into by one of the partners. A firm was not liable if the loan was 
not to the firm; there was no contract with it and no liability at- 
tached to it although a partner got money for the benefit of his co- 
partners as wellas of his own. ‘Che equitable doctrine by which 
the lender of money borrowed by a company ultra vires, was en-. 
titled to be subrogated to the rights of creditors of the company 
paid. out of such money and to recover from the company 
the amount of their debts and liabilities so paid off, was not 
confined to the amount of’ debts and liabilities existing at the . 
time of the advance and so paid off, but extended to debts and 
liabilities accruing subsequently and paid ont of such advance, 
has no application here as the money was not even bound in the 
name of the firm. The arrangement in the civil suit was equally of 
no advantage to the respondents. The mortgage was never ratified. 
Ratification implied the confirmation of a contract. Biswas’ the 
respondents could not take advantage of a contract to whom they 
were only a third party. The mortgage could only be enforced 
against the portion of the property which was allotted on partition 
to his mortgagor. The suit was further barred by limitation. 


Rs. 200 was in fact taken by Bhajanlal and when further payment 


was not made he tried to enforce the decree. The Statutes of 
limitation would run from the time defence of payment was made. 

(Lord Shaw referred to James F. White and another v. The 
Victoria Timber and Mining Co., L. R. (1910) A. C. 606.) 

Reference was made to Emley v. Lye !, Wenlock v. River 
Dee Co. 2, Wilson v. Tummon 8, Duraut & Co. v. Roberts t, Twed-. 
dle v. Atkinson 5, Alton v. The Midland Ry. Co. 8, The Rotherham 
Abun and Chemical Co. 1, Byjnath Sah v. Ramoodeen Chowdhy 8; 

Sir. E. Richards K. C. and Lowndes appeared for the 
respondents, but were not called upon. 

The judgment of their Lordships was dalan by 

Lord Dunedin:—The claim in the present suit arises out of 
the following circumstances :— 





1. (1812) 18 R. R. 847. - 2. (1887) 19 Q BD. 155: 66 L.J. Q.B. 589. 
8. (1848) 12 L. J. O. P. 806. 4 (1900) 1 Q.B. 629: 69 L.F. Q.B. 382. 
5 (1861) 80 L. J.Q. B. 265. 6. (1865) 84 D. J. C. P. 292. 

. 7, 58L. J. Oh. 290. ` 8, (1874) I. R. 1 I, A. 106, 
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Two parties were interested in property which they held in . 


partnership, and one of them, called Lakmichand, brought a 
partition suit against his partner Bhajanlal, following on a 
dissolution of the partnership in which the Court gave effect toa 
compromise which the two parties themselves had effected. The 
judgment which was pronouncec by the Court in that case is to 
be found at page 29 of the Recard. There had been a mortgage 
granted by Bhajanlal in favour oža person called Narsingdas, and 
that mortgage purported to convey, as security for the debt 
which was thereby constituted the whole of the partnership 
property. e , 

It was a moot point, however, between the partners as to 
whether the partner who executed that mortgage had in ‘truth 
any right to subject the whole of the partnership property to the 
debt, or whether he was not in fact only able to burden his own 
share. This being so, one of the terms of the:arrangement which 
was made binding between the parties in the judgment pronounc- 
ed was that the plaintiff, who is now represented by the present 
defendants and Appellants, should pay to Narsingdas, that is, 
in other words, to the mortgagee, Ks. 8,200, and ‘that the 
defendant Bhajanlal, who is now represented by the present 
plaintiffs and Respondents, should free the other parties’ portion 
of the property from the mortgage. ; 

It is admitted that the de“endants, that is to say the present 
appellants, never did pay the Rs. 8,200 except to the small 
“ extent of Rs. 200, to Narsingdas. Narsingdas thereafter brought 

“a suit to make good his mortgage, and in the course of that suit 
it was found eventually by the highest Court, by this Board, that 
truly the mortgage only bound Bhajanlal’s share and not the 
whole partnership property. 

Payment to the mortgagze, Narsingdas was effected by the 
sale under that suit of. Bhajanlal’s property, and .the result, of 
course, was that he had to pay the whole of Narsingdas’ debt. 
Inasmuch as the present Appellants had never paid the Rs, 8,200 
to Narsingdas, it is quite evident that Bhajanlal had to pay 
Rs. 8,000 more to Narsingdas than he should have paid. 
Accordingly the present Respondents sue for contribution. 

The defence really. comes to this, that the payment which is 
stipulated for in the judgment which was the result of the 
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: compromise is a payment which is conditional upon the other 


party doing his share. It is said that Bhajanlal never did free 
the other part of the property from. the mortgage because that 
was freed not by anything done by him, but by the judgment of 
the Privy Council in the suit which has already been mentioned. 

Their Lordships are of opinion that the case is quite correct- 
ly. put by the learned Judicial Commissioner from whose judg- 
ment the present Appeal: lies. Speaking of the mortgage debt 
due to Narsingdas, he says: “It was a disputed point as to 
“ whether Bhajanlal should pay all or only. half of it, and that 
“ dispute was compromised by an agreement which necessarily 
“ admitted that it was a partnership debt whereof the defendants 
“ (in this suit) on that date were liable to pay Rs. 8,200. From 
“ that moment the Rs. 8,200 became a debt due by the defen- 
“ dants to Narsingdas for the purpose of adjustment between 
“ the ex-partners of the dissolved partnership.” 

-= Their Lordships think that that is the true key to the case, 
and that it is out of the question now for the present Appellants 
to try to get out of the compromise by saying that if the Privy 
Council case had been then decided they would have found 


themselves free of the liability without entering into the under- 


taking to pay Rs. 8,200. They are bound by that compromise, 
however foolish it may have been. They might have paid the 
money direct to Narsingdas; they did not pay it, and the 
Respondents had in consequence to pay it to him. Accordingly, to 
make good the terms of the compromise, the Appellants must. 
now pay it to the Respondents. 
Their Lordships will accordingly humbly advise His aie 
to dismiss the Appeal with costs. 
Solicitor for Appellants—Edward Dalgado, 
: Solicitor for Respondent—Downer and Johnson. 


- 
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PRIVY COUNCIL. 


Present :_—Lords Dunedin end Shaw, Sir John Edge ind 


Mr. Ameer Ali. 
On Appeal from the High Court at Allahabad. 


Jhandu - .. Appellant* 
v. 
Tarif and others ... Respondents. 


Rindu Law—Widow in possession—Zarao marriage—Bhatm widow— Rever- 
sioner —Next reversioner—-Alienation by vidow—Suit for declaration that sale not 
absolute—Pleadings—Right to sue for dezlaration. 

‘Where one Sukhram, a Hindu died lsaving a widow who succeeded to his pro- 
perty, four persons who claimed to be the nearest reversioners sued for the property 
alleging that the widow was not a legal widow—being married in the Karao form of 
marriage, but failed to prove the degree af relationship they wished to ‘establish to 
the deceased and the suit was decided agcinst them, the widow then having aliena- 
ted the property, another person, who wes ona degree further removed in ‘relation- 
ship to the deceased, claimed the possesston af the property alleging that the widow. 
was a Bhatni widow, being a kept woman, and that therefore he was entitled to 
the possession of the property as reversicner : 

Held that in presence of a reversiocer who was more nearly related’.to the 
deceased and who could not be said to heve precluded himself by his prior suit, 
from challenging the sale which took place after that litigation the plaintiff could 
not call the sale into question and obtain a declaration, that it was good for 
widow’s life only. < 

Held also that the suit as framed, being one for mdai possenti which 
he could not obtain, he was not entitled to a declaration. 

Rani Anund Koer v. The Court of Wards (1) approved. 


- Appeal from a judgment and Decree of the High Goit 
dated June 8, 1911 reversing a -udgment and Decree of the Court 
of the Additional Subordinate Judge: of Meerut, dated Febru- 
ary 16, 1910, 

‘One Sukharam who was ¢ Jat (regarded as Sudra) by caste 
married in:‘the Karao form of marriage Mussamat Imiriti a Bhat 


by caste. He died leaving some property to which the widow 


succeeded. Kehri, Kallu, Nehal, and Mir Singh claimed the 
property left by Sukharam in possession of Imiriti, alleging 
that she was not the legal widow. They failed to prove their 
pedigree establishing their, clatm to the property as revérsioners. 
Jhandu then brought a suit ‘for the same purpose and with the 
same allegation against the widow who had in-the meantime 
disposed of the property in meus The Additional Judge held 


“28rd October 1914. 
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that the marriage was not valid according to the Hindu Law and 
that Jhandu in spite of the previous decision against the former 
four claimants could bring the suit. He decided in favour of 
Jhandu. -Onappeal to the High Court the decision of the lower 
Court was reversed on that ground the Mir Singh who was more 
nearly related to Sukram still alive had a preferential claim to 
obtain a declaration that the sale of the widow was good only 
for her life time. Jhandu then appealed to the Privy Council. 


Dube for the appellant contended that a remote rever- 
sioner could bring a suit in the lifetime of the nearer reversioner 
when the latter had already brought a similar suit and failed 
and thus precluded himself from bringing another suit. The 
remote reversioner derived his title from the last full owner and 
therefore a decree against other reversioners could not operate 
as res judicata against him, Although the suit could not really 
be maintained for possession it could be properly sustained for 
a declaration that the sale by the widow was only of her life 
interest, 


(Mr. Ameer Ali: Thatis a matter purely of discretion. The 


‘suit was originally for ‘possession.) 


(Sir John Edge: Your first claim is to get possession and 
the second claim to have the transfer set aside.) 


(Lord, Shaw: We assume you are in the second generation: . 
You cannot sue unless you show that the preceding generation 
is in collusion with the widow). ; E 

(Mr. Ameer Ali: You want to make out nearer than you; 
are.) . | 

Reference was made to Gurulingaswami v. Ramalaksh- 
mammah 1 and Specific Relief Act, Sec. 42, 


Parikh appeared for the respondents but was not called 
upon. 


The judgment of their Lordships was delivered by 
Lord Dunedin :—One Sukhram was an owner of property 
and died. He left behind him a lady named Musammat Imiriti, 


who was supposed to be his legal widow, having been married 
in the Karao form of marriage. If she was his légal widow she 


1. (1894) I. L. R. 18 M. 53. 
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was entitled to the life enjoyment of the property which Sukhram 
left. 

In 1904 four persons called Kehri, Kallu, Nihal, and Mir 
Singh raised an action against this lady alleging that they- were 
the representatives of Sukhram. They further alleged that she 
was not a legal widow at all, and that accordingly they were 


entitled to possession of Sukhram’s property. They were cast’ 


in that action because they failed to produce a proper pedigree 
which showed that they were in tre degree of relationship which 
would entitle them to succeed even if their allegations against 
the lady were true. 

The present plaintiffis a person of the name of Jhandu who, 
admittedly, in the pedigree is one degree further off from Sukh- 
ram than Mir-Singh, who is still alive. He raised the present 
action on precisely the same averments as Mir Singh and the 
others raised their attion in 1904, that is to say, he averred that 
Musammat Imiriti was not a real widow, but was, as he described 
it, a Bhatni widow with whom Sukhram had illicit connection 
and who lived with him as a kept woman. He therefore asked 
for possession of the property. It seems that after 1904, but 
before the institution of the present suit, Musammat Imiriti made 
a conveyance of part of the lands zo certain third parties. The 
Subordinate Judge gave judgment in the plaintiff's favour, 
- disregarding the fact that in no supposition could the plaintiff 
ever be entitled to immediate possession for which he asked, 
owing to the fact that Mir Singh was still aliveand was a degree 
nearer than the plaintiff. 

The High Court set aside that judgment and dismissed the 
suit holding that it was impossible for the plaintiff to get what 
he asked, because, in any event, Mir Singh, under the present 
circumstances, would cut him out. 

An appeal has been taken to their Lordships’ Board, and 
the learned Counsel for the appellant really gave up at‘once any 
idea of insisting on the relief which the plaintiff asked for and 
which. he got from the Subordinat2 Judge, because he admitted 
that the widow being alive he could not possibly get possession. 
That of course.is tantamount to an ‘admission that she isa real 
widow and not, as put in the dlamt, a kept woman. But 
he has pressed their Lordships to turn the pleadings round 


r 
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and to give him a declaration that this conveyance by 
the widow to these third persons was bad as an absolute con- 
veyance, and was only given as for the period of her own life. 


Now it is the fact thata reversioner in India may have a 
declaration from a Court to the effect that a conveyance by the 
person presently in possession is only good for the life of that 
person and is'not good as an absolute conveyance of the property 
against the reversioners, But it is perfectly well settled that 
that declaration will only be given to persons who stand ina 
certain relationship. It was laid down by this Board in the 
case which has been quoted of Rani Anund Koer v. The Court 
of Wards 1 “ that the right to bring such a suit is limited, and 
as a general rule, belongs: “to the presumptive reversionary- 
heir.” It is quite true that the Board indicated that, in certain 
cases, the nearest reversionary heir might have - precluded 
himself in some way by his own act or conduct from suing—as 
by collusive action with the widow—and in that case a rever- 
sioner ina more remote degree. might be allowed’ to prosecute 
the suit. The argument that was addressed to the Board was 
that this was such a case, because Mir Singh having-brought the 
suit in 1904, and failed through producing a false’ pedigree, he 
never could sue again. | 

There are two reasons either of which is sufficient to prevent 
that argument prevailing. The first has already been indicated, 
namely, that the relief asked for here was possession of the 


‘property, and that the declaration now sought for can scarcely 


be spelt out of the pleadings dt all. But there is another 
objection which is equally fatal, and itis this. In 1904, when 
Mir Singh brought his suit, this deed of conveyance by the 
widow was not in existence, and therefore it is impossible to say 
that Mir Singh has by his conduct in raising an action in 1904, 
precluded, himself from challenging by way of declaration the 
deed which at that time was not in existence. 7 

Their Lordships will therefore humbly advise His Majesty 
to dismiss the appeal with costs. 

Solicitors for appellant: Barfield and Barfield. 

- Solicitor for respondents: E. Dalgado, 


1, (1880) L. R, 8 I, A, 14, 
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Edge and Mr. Ameer Ali, >: ae 4 KA 
- [On. Appeal from the High -Č Court at Calcutta. | 7 
The Secretary of State for - fi oa : Appellant. ¥ 
India in Council. ae ia oe 
v. a a 
e Raja Kritibas, Bana Harichandan Wahapatra 
and sea 
Sri Birbar Narayan Chandra eee | Respondents. 


~Dhir Narendra. E a 
“Chowkidart Chakran lands—Aect VI of 1870 B: o; “Ss: 48, 49, 52 and 58— 
; Regulation XII of 1805, S. 88—Regulatiox XIII of 1805—Regulation of 1798, 
Ss. 8, cl. 4 (Bengal)—Regulation VIII of 179, 5. 41 (Bengal) 
The Zamindars of Sukinda and Madhupur of Orissa held their Kilas (forts) and 
lands since the Mogul and Marhatta times which wert re-granted to them with 


fixed revenue in perpetuity by sanads issued by tha Commissioners of the East India 
Co., in 1804 and confirmed by 8. 38 of ,Regulation XIT: af 1805. By the terms 


of the grants the Zamindars were required to praserve peace atid order in their res- | 


Ma =r PN 


pective territories. Regulation XIII of 18C5 which related. bo tlie maintenance of 


peace and order did not relate to .these Zemindaris.. The Act VI of 1870. 


[B. C.,] was enacted to regularise the tural police ` in Bengal but this 


1 


Act was extended to Orissa in 1899: by. a ` resolution : of- ‘the Government of, 
Bengal dated February 9, 1897. The Zamindars as they -were-under an obligation ` 


to-maintsin peace and order within their Zarhindari eniployed chowkidars for 
whose support they made grants of land; Ih some cases the showkidars were ap- 
pointed with the approval of the officer of the British Government. The Collector 
under Act VI of 1870 B.C. claimed the rigat to resume: and assess the lands so 
granted to the chowkidars and regard them ss chowkidari. ‘chakran lands. 

Held that thé lands in quesiion formed part af the estates granted to the Zamin- 
dars with fixed revenue in perpetuity by the SJommissioners of the Hast India Co. in 
1804 and confirmed by the legislature in 1805 and’ were theréfore exempt from the 


operation of the Chowkidari Chakran Lands act VI of 1870--B. O. the Zamindars ` 


employing ‘chowkidars and granting them lands in lieu of wages to keep peace and 


order.as required by the terns of the sanads and that occasional appointment of the- 


chowkidars, with the approval of the British officers did not confer on the British 
Government the right to bring the said lands under the provisions of Act me 
of 1870. 

Prima facie, a Zamindat i is entitled to ths full enjoyment of every parcel of land 
within his Zamindari for which he pays revenue to.Government and it is for the 


Government to show that when the Zamindari: was granted or confirmed it was. , 


subject to reservations in respect of land so as to give the Government the power to 
resume and assess it. The word ‘“‘assigned’ in the definition section of Act VI of 


` 1870 means lands assigned by Government >r appropriated under its authority or 
with its permission and the revenue of whick was not included in-the assets of the 


Zamindari. À : P eae 
* 24st October, 1914. ce oo ae 
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Joy Kishen Mookerj "jee v. The Collector of Hast Burdwan and Rajah Sahib. 
Perhiad Sein (1) Rajah Sahib Prahlad Sein v, M aharajah Rajender Kishore Singh 
(2) approved . 

Consolidated appeals from two judgments and decrees of the 


“High Court dated March 23, 1910 reversing the judgments and 


decrees of the Court of the Subordinate Judge of Cuttack, dated 
May 27, 1907 and Sep. 11, 1906 respectively. 


In 1580 Orissa came under the sway of the Moghuls. Up to 
the year 1803 the only. portion of Orissa which was under the 
East India Co., was the district of Midnapore. Shah Alam, the 
Emperor of Delhi had granted the East India Co., the Dewany 
of Bengal, Behar and Orissa but a little before this acquisition of 
the East India Co., the Marhattas had obtained possession of a 
large tract of land to the South of the Suvarnarekha river including 
the Rajwaras, that is to say, the portion of Orissa which was not , 
designated the Mogalbandi with the revenue system of the, 
Mogal Empire wit: its regular assessment of public dues. In 
1803 the Marhatta Raghoji Bhonslay came into collision with the 
forces of the East India Co., which occupied the country South of 
the Suvarnarekha river. Colonel Harcourt and Mr. Melville were 
appointed Commissioners to settle the affairs of the country. In 
1803, Nov. 22 engagements called Kaulnama (in the nature of 
treaties) were entered into between the Commissioners and Khan- 


“ daits or feudatory Rajas. In this settlement were included the 
. Zamindars of Sukinda and Madhupur who were given sanads to 


hold their estates at a fixed jama in perpetuity. By Reg. XII, 
S. 33, of 1805, statutory confirmation was given to the sanads. 
Reg. XIII of 1805 enacted for the maintenance of the peace and. 
for the support, of administration of the police in the Zilla of 
Cuttack apparently did not apply to the estates in question. The 
Act VI of 1870 (B. C.) enacted for the purpose of regularising 
police in Bengal was extended to Orissa in 1899 by virtue of a 
resolution of the Government of Bengal, dated February 9, 1897, 


The Zamindars in question were -under an obligation to maintain 


peace and order in their respective territories, They had 

granted lands to various persons in lieu of wages for the purpose. 

In 1901 the Collector of Cuttack purported to transfer the lands 

given to Chowkidars by the Zamindars and assessed them for 

the payment of certain sums. The Zamindars protested and 
1, (1864) 10 M. I. A, 16. - 2. (1869) 12 M. I. A, 299, 381, 
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pointed out that the Collector could not transfer the lands to 
them as they already belonged to them. “The protests went 
unheeded and the Zamindars than brought - suits against the 
Secretary of State for India ir Council -for a declaration 
that the lands in dispute were noz Chowkidéri. Chakran lands 
within the meaning of the Cacwkidari Act-of 1870, The 
Subordinate Judge of Cuttack d.smissed the suit but on appeal 
his judgments were reversed. Tre Secretary of State for India 
in Council then appealed to His Majesty in Council, 


Sir B. Richards R. 0. and Dunne for the appellant contend- 


ed that the zamindaris in questoi were situate in that part 


of Orissa which is known as the Mogulbandi. They had 
received no Kaulnama or a sanad and the said Kills o 
portions of British India subject ir full to the British Govern- 
ment. They were subject to British legislation on the same footing 
as any permanently settled estat2 in India. Both the estates 
were situated in the district of Cattack and by S. 13 of Regula- 
tion XIII of 1805 all laws and regulations for the maintenance of 
the police and for the administraticn of justice in criminal cases in 
the Province of Bengal which had keen or shall be enacted and 
which shall not be inconsistent wit or repugnant to the provisions 
of this regulation. —should have full force and effect in the Zilla of 
Cuttack. The Act VI of 1870 7E. C.) was enacted for the 
appointment, dismissal and maintenance of Village Chowkidars 
and in the first instance it applied only to Bengal. By virtue of 
S. 68 the Lieutenant Governor exended it to Orissa in 1899, The 
Chowkidars performed their du-ies under the supervision of the 
District Superintendent of Polic= -f these a large number belong- 
ed to the zemindars in joint hoidmg a considerable quantity of 
land under Chowkidari Jagirs. The Chowkidars were appointed 
and maintained by the Governrrent and were remunerated by 
Salaries. The Zemindaris were “hus received on their liabilities 
and obligations for the performance of the Chowkidari duties 
subject however, to the powers provided by the Act of 1870 for 
the assessment and imposition cf a’ tax upon Chowkidari Chak- 
ran lands. In 1901 the Coll=cor took steps to ascertain the 


r forts are 


Chowkidari Chakran lands held z Jagirs in the. Zemindaris of — 


Sukinda and Madhupur. The respandents furnished a list of 
such lands in their respective estctes. The Collector transferred 
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the name to the Zemindars and assessed their contributions to the 
Chowkidari fund. The respondents took possession of, the lands 
and paid the amounts assessed though under protest.. ‘There 
were concurrent findings of fact to the effect that.the estates 


“were not held under a Kaulnama. The lands were Chowkidari 


Chakran within the meaning of Act VI of 1870. .The orders of 
the Collector were binding upon the respondents as being under 


“Ss. 1 and 48 of the Act of 1870. The onus of proving the facts 


alleged of the respondents, was on them and they had failed 
therein. The suit was barred by limitation. 

`. De Gruyther K. C., (with him Dube) for the respondents con- 
tended that by the Kaulnama and the terms granted to the Rajas of 
Sukinda and of Madhupur the lands in dispute already formed part 
of their property and could not be transferred to them nor could 
they be subjected to assessment under the provisions of the Village 


Chowkidari Act of 1870 (B. C). The Collector’s orders not 


complying with Ss. 1, 48, 49 and 50 of the Act were void. 
The Act of 1870 was not applicable to the estates of the respon 


_ dents. The appellant had failed to discharge the onus which 


lay upon him that the lands in dispute were Chowkidari Chakran 
lands within the meaning of the Act of 1870. The appointment 
and dismissal of Chowkidars by Government jointly with the 
Bal could not possibly lead’ to the inference that the lands 
were “ assigned ” by the state and were Chowkidari Chakran lands 
within the meaning of the Act. The sanads granted by the 
British Commissioners were confirmed by Reg. XII of 1805, S. 33. 
There was nothing to show that the Chowkidari Chakran lands 
were excluded from assessment when the estates were settled and 


confirmed. “The Rajas paid a fixed sum for the whole estates 
including the Chowkidari Chakran lands, if there were any. 


The Government had no right to resume them as their value was 
in no way taken into account in fixing the quit . rents of. the 
Mahals. Chowkidari Jagirs could not come under the difinition 
of Act VI of 1870. 


Reference was made to Rajah Lelanand v. The Gavernmeni of 


Bengal 1,|Neele’s : Village Watch History of Orissa by Toynbee 
” P. 106, 165 Harrington’s Analysis Vol. II pp. 235, 236. 





1, (1855) 6 M. I. A. 107, 186. 
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Sir E. Richards in reply. 
, The judgment of their Lordships was delivered by 
Mr. Ameer Ali. The plaintitfs in, the two actions. which 
have given rise to the present Appeals" are réspectively the 
Zemindars of Sukinda and Madhupur in the Province of Orissa, 
and the question for. determination relates to certain. lands 
included in their estates in respect of. which, the defendant, the 
Secretary of State for India m Council, claims to exercise the 
right of resumption and assessment by virtue of the DHO SON 
of Act VI of?1870 of the Benga! Council. 
The facts of the two cases are set out with great clearness 
. inthe Judgments of the High Court of Bengal, and do not, 
therefore, require a detailed statement. Their Lordships propose 
to give only a brief sketch of the circumstances which have culmi- 
nated i in the present litigation. 
It appears that the predecessors of the two laintifis had 
been in possession of their estates from a time long anterior to 
the establishment of British power in that part of the country. 
The origin of-their titie under British rule is intimately connect- 
ed with the political history cf the Province. Orissa consists 
of three well-defined tracts; in -he middle lies a level open coun- 
try inhabited by a settled population. Here the Moghuls in the 
. reign of Akbar introduced their revenue system with its regular 
assessment of public dues, These territories were consequently 
designated the Mogulbandi, wh.ch is defined in Regulation ,XII 
“of 1805 as being that par: of the District of the Zillah of 
‘“Cuttak in which, according to established usage, as in Bengal, 
“the land itself is responsible for the payment of the public 
“revenue, and in which every andholder holds his land subject 
“to the conditions of that usage.” l 
The wild and hilly tract on tke west, and the low marshy 
lands along the sea-shore to the east were held by a number of 
chiefs who, under the designation of rajas, -zemindars and khán- 
daits, were allowed to exercise a feudalsway in their respective 
jagirs on payment of a fixed tribute to the Imperial Government. 
These outlying parts of the Province were usually called the 
“Rajwara. 
The zamindaris of Sukinda and Madhupur lay within the 
Rajwara and outside the Mogubarndt territories. 
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The Seore- Shortly before the acquisition of the Dewanny by the East 
tary i ee India Company, the Mahrattas had obtained possession of a 
Baja large tract to the south of the Suvarnarekha river, including the 
Ktitibas Rajwara, and thus, when the Company obtained the virtual 
oes government of Bengal, Behar, and Orissa, under Shah Allam’s 
grant, the de facto British possession of the latter Province did 
not extend beyond the Suvarnarekha to the south of Midnapore. 
In 1803 the Mahratta Raghoji Bhonslay, who held southern 
Orissa, came into collision with the forces of the East India 
Company, and in the October of that year the country south of 
the Suvarnarekha river was occupied by British forces. The 
settlement of the newly-acquired territories was entrusted to ` 
Colonel Harcourt, who commanded the Company’s troops, and a 
‘civil officer of the name of Mr. Melville. They were designated 
Commissioners, and they appear to have done their work with 
great thoroughness. In ‘this settlement were included the 
Zemindars of Sukinda and, Madhupur, to whom sanads were 
granted entitling them to hold their estates at a fixed jama in 
perpetuity. These two Zemindaris were then brought within 
the Mogulbandi and subjected to the general regulations in force 
in Bengal. 

_ Later in the year came the Treaty of Deogaun, by which 
Bhonslay ceded a considerable tract of country belonging to the 
hill chiefs. With these, agreements or kaulnamas were entered 
into guaranteeing the perpetual enjoyment by them of their 
properties on definite terms. The Zamindar of Sukinda alleged 
in ‘his suit that he also held under a kRaulnama, but he failed to- 
establish his allegation, which was evidently made under some 
misapprehension. 
| There is no doubt, however, that a settlement was made 
with, and a sanad granted to him by the Commissioners, the 
terms of which will be referred to in the course of this Judgment. 

By Section XXXIII .of Regulation XII of 1805 statutory - 
confirmation was given to the sanads of the two plaintiffs’ 
ancestors. 

-The lands in dispute admittedly form part of the estates 
settled with the plaintiff's ancestors in 1803. and in respect of 
which the revenue was fixed in perpetuity. The plaintiffs 
accordingly urge that the Collector representing the defendant 


a 


“ 
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has no right to exercise in respect af these lands the powers he 
claims under Act VI of 1870, B.. The basis of his contentions 
will appearclearly when the course of legislation which led up 
to this enactment has been shortly explained. 

From time immemorial it aas been customary in India to 
remunerate officers charged with certain public or quasi-public 
duties by grants of lands to be held either rent-free or ata 
reduced rent. 

One of the best known exemples of these service-tenures is 
the grant of lands in lieu ot wages to individuals who were 
charged with the performance of police duties in rural areas, and 
is commonly known as Chowkidari Chakran lands, from the 


word Chowkidar which means “a watchman” and Chakran 


“service,” 

The history of these Chcwkidari grants is set out with 
considerable lucidity in Lord Eicgsdown’s Judgment in the case 
of Joy Kishen Mookerjee v. Th: Collector of East Burdwan 1. 
The following passage explains zhe origin of the system and the 
shape it assumed after the Decernial Settlement of 1789 and the 
Permanent Settlement of 1793. 


“Tt appears that the Zemindare were entrusted, previously to the British 
‘possession of India, as well with the defence of the territory against foreign 
“enemies as with the administration of law and the maintenance of peace and 
“order within their district ; that for this purpose they were accustomed to employ 


4 


“not only armed retainers to guard agcinst hostile inroads, but-also a large force 
“of Tannahdars, or a general Police fcxce, and other officers in great numbers, 
“under the name of Chowkeodars, Pyke». and other descriptions, as well for the 
‘maintenance of order in particular villaces and districts as for the protection of 
“the property of the Zemindar, the ccllection of his revenue and other services 
‘ personal to the Zemindar. 

‘ All these different officers were at ‘hat time the servants of the Zemindar, 
“appointed by him, and removable by nim, and they were remunerated in many 
“ cases by the enjoyment of land rent-fre. or at a low rent in consideration of their 
“ services. ; 

“The lands so enjoyed were called Chakran or service lands. These lands 
“were of great extent in Bengal at the time of the Decennial Settlement, and the 
“effect of that Settlement was to divide them into two classes: — 

“First. Tennahdary lands, which, Ey Ben. Reg.I of 1793, sec. 8, cl. 4 were 
“made resumable by the Government; the Government taking upon itself the 
‘maintenance of the general Police forcas znd relieving the Zemindar from that 
“ expense. 

“Second. All other Chakran land:, which by Ben. Reg. VIII. of 1793, 
“sec, 41, were, whether held by public ofEcers or private servants, in lieu of wages. 


—_ aam p pali parang 


1, (1864) 10 M.I. A., p. 16. 
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h ate be annexed to the Malguzary lands and declared: responsible for the public 
‘ revenue assessed on the Zemindar’s independent Talooks or other estates, in 


; g which they wa included in common with all other M alguzary lands therein, ue 


‘Later on Lord Kingsdown explains the nature of the lands 


that were held by Chowkidars in lieu of wages. Paraphrasing 


Clause 4, Section 8 of Regulation I ‘of 1793, and ‘Section 
41 of Regulation VIII of 1793, he says: — | g 


`‘ 


ii They were nob to be included in the Malguzary lands for the purpose “of l 
“increasing the jumma, because the Zemindars had not the full benefit of them; 
“ but they were to be included in the Malguzary lands for the purpose of securing 
“the assessment, because in the’event of a sale upon default of payment of the 
~ MAERAH it would -be important that they should be: transferted to the 

“purchasers under the Government, with whom the ,appointment of the person 
“ whose duty would in part be to attend tc public interests would vest.” 


It is clear from the language-otf Clause 4, Section VEIL 
of Regulation I of 1793, and . of pecan XLI of Regulation 
VIII of the same yéar, that the power or “option” of resump- 
tion was reserved in respect of those lands that had been appro- 
priated by the zamindar with the ` permission or under the 
authority of Government for the purpose of remunerating the 
Chowkidars for their services, lands which, although included in 
the mahal and‘ “annexed” to the Malguzary lands, were not 


taken into consideration for the assessment of revenue: because 
- in reality they formed no part of his assets. 


Here it becomes necessary to notice the sanad that was 
granted to the Zamindar of Sukinda in 1804, an attested copy 
of which is in’ the record.’ A sanad was also grantéd to the 
Zamindar of Madhupur; it apparently.has been lost, but it may, ` 
be assumed .that it was to the same effect as the Zamindar of 
Sukinda’s sanad, the attested copy of which is, so far as is’ 


material, as follows :— 
‘AS the duties of the zamindar of the said Killa have from before been entrust- 
“ed to Dhrubjoy Bhupati Harichandan, the zamindar, the zamindari of the said 
‘* Killa has been bestowed upon and given to the said zamindar by the Government 
‘tof the East India Company ; you shall regard the said person as the permanent 
ii ‘zamindar of the said Killa, and shall not act against his orders, instructions, and ., 
‘ advice, and shall not conseal and keep secret any matter whatsoever from him, . 
“ The said zamindar shall discharge the duties attached tothe said .zamindari in 
‘ proper manner, and collet rent from the said zamindari in the best way accord- _, 
‘‘ing to the laws of the Government, and he shall without any objection pay into 


"t the-Governinent Treasury 5,500 kahan cowris, . the fixed annual amount payable 


‘to the Government, in proper time and according to proper instalments. He shall ` 
ig Sep the tenants and the people; in general satisfied'and pleased by good treatment, 
, and shall make such extertions and attempts as to make the zamindari i improve l 


— on mm 


“and prosper, and he shal] be so careful and vigilant that swords, guns, and other 
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‘t war weapons and ammuniticn may not be manufacturec in the said zamindari , and The pee 

“that thefts, robberies at night, and highway robberies may not be committed at z india 

“any place ; and in case such occurrence takes place, he shall arrest the thieves wg, 

‘‘ with stolen property and send them up ta the- Huzur (Government-officers) for pija, 

“trial.” f B . | i ` Biusi 
It will be observed that the samad imposes on the zamindar ` 

the duty of preventing the commzssion of th=ft, robberies at night, 

and highway robberies, “and in case of any such “occurrence,” of 

arresting the offenders and “sending them for trial.” But it 

makes no provision regarding the machine-y he was to employ 

for the purpose, The evident irference is that the Government 

was content with leaving to the zemindar -he.manner „in which B 

he was to discharge the duty of maintaining peace and otder in ~ 


his zemindari, The Government obvious_y made no provision 
ee Regulation XIII of 1805, whica was enacted “‘for the 
“ maintenance of the peace and fcr the suppert and administration 
“of the police in the zillah of Cuttack,” did not, as appears to be 
clear from the preamble and from the prcvisions of Section-V, 
relate to the zemindaris of Sukinda and Madhupur, the settle- 
ment of which, as. already stated, had been made by special 
sanads. : s 
The subsequent enactments before tke Act of 1870 passed 
with the object of regularising or improving the rural police are 
not material to this Judgment. It is suffmient to say that the 
system under which the village Chowkicars asa part of the 
police machinery, held parcels œ land as remuneration for their 
services, wherever in vogue, remained praccically untouched until 
1870. It was then that the necessity was felt of bringing the 
rural police or village Chowkidars under tke: direct control of the 
State. 
The oani to the Act states the object with which it was 
enacted. 
Section I, defines chowkidari chakrar lands, It says :— 
“ The words ‘‘chowkeedaree chakran knds ” shall mean lands which may have 
“been assigned, otherwise than under a temporary set@ement, for the maintenance 
K the officer who may have been bound to keep watch in any village and report 


‘crime to the police, and in respect to which such officer may be at the time of the 
‘passing of this Act liable to render servie to a zamintar.” 


The Act then lays down rules for.the constitution of village 
punchayets or.committees whose powers end duties are defined 
in considerable detail. In part II it proceeds to deal with the 
chowkidari chakran lands. 

38 ot 
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ois Secre, bens Ss. +8, 49 and 50, form the most material provisions of the 
tanya Sil statute for the purposes of the present discussion. _ 
mae ; - They run as follows:— ; 
, Kritibas “KALVIIL. All chowkeedaree chakran lands before the passing of this Act ` 
Bhupati. ““ assigned for the benefis of any village in which a punchayet shall be appointed, 


‘shall be transferred in manner and subject as herein-after mentioned to the 
‘* zamindar of the estate or tenure within which may be situate such lands. 


“KLIK, All lands so transferred shall be subject to an assessment which 
* ghall be fixed at one-half of the annual value of: such land according to the 
* average rates of letting land similar in quality in the neighbourhood of such land, 
“and such assessment shall be made by the punchayet of the village. ` 
‘* L. Buch assessment when made by the punchayet shall be submitted to the 
‘* collector’ of the district, and he or any other officer exercising the powers of a 
‘€ collector by him thereunto appointed may approve or revise and approve the 
“* same (provided that it shall be lawful for the zemindar to contest the assessment 
‘* before it is so approved), and after such approval the collector of the district : 
‘ shall, by an order under his hand in the form in Schedule (C), transfer to such 
“ zemindar such land subject to the assessment so approved.” 


Section 51 declares that the order of transfer made under 
section 50 shall operate to transfer the land to such zemindar 
subject to the assessment and subject to the rights of third 
parties, < = 

‘Section 52 declares that the amount of the assessment shall 
be a permanent charge on the land ; and the subsequent sections 
provide how it is to be realised in case of default of payment. 

Section 58 empowers the Lieutenant-Governor to appoint 
commissions “to ascertain and determine’”’— . 

“ the chowkeedaree.chakran lands and other Iands before the passing of this 
** Act assigned for the maintenance of an officer to keép watch in any village 
“ and to report crime to the police in such district.” 

But for the contentions, to which their Lordships will 
advert later, that have been advanced on behalf of the Appellant, 
the Secretary of State for India, it would not have been neces- 
sary to give in extenso the above sections. 

Act VI.of 1870 (B.C.) was, when enacted, not introduced 
into Orissa; its operation was confined to Bengal where the 
category of lands referred to in Lord Kingsdown’s yudement 
largely existed. ; 

In 1899, the Act was, by a kesel akan of the Government of 
Bengal, dated the 9th of February 1897, extended to Orissa. 

It appears that the plaintiffs, the zemindars of Sukinda and 

Mudhupur respectively, in ‘discharge of the duties imposed on‘ 
“them by their sanads to maintain peace and order within. their: 
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estates, entertained in-their service a large number of chowkidars 


whom, according to the custom af the country, in lieu of wages 


they remunerated by grants of land. A register of these chowkidars 
was kept in the zemindari office, and,it, would appear that in 
the appointment chowk:idars in -more than one instance the 
Government police officer had a voice. But the records show 
that the zemindar often changed the lands held by these men, 
and resumed what he considered to be in excess of their require- 
ments. 

Such was the condition of affairs in these two Zemi ndaris 
when the Act was made applicabie to Orissa. 

Shortly after its extension the Collector of- the Cuttack 
District proceeded to apply its.provisions to the lands held by 
the chowkidars of Sukindah and Mudhupur respectively, on the 


ground that they were Chowkidart chakran lands within the - 


meaning of the Act. The plaintiffs protested strongly ‘against 
his proceedings: whilst expressing. their willingness to submit 
to any. reasonable contribution that might be required `of 
them for the payment of the chowkidars who were to be appointed 
under the new system, they took” exceptions to the Collector’s 


attempts to resume and assess or ‘re-assess their ‘lands, and to 


transfer the same to them. Their objections were rejected, ‘and 
the lands were then attached end put up to. sale under the 
provisions of Ss. 54 & 55 of the Act. ; 


The plaintiff thereupon broaght these actions in the Court 
of the Subordinate Judge of Cuttack, in substance, for a declara- 
-tion that the Act did not apply to the lands in suit, and for an 


injunction restraining the defendant Appellant from interfering 


with them. 

The two suits were tried by two different” Subordinate 
Judges, who affirming the contention of the Colléctor that the 
lands in dispute were Chowkidari chakran lands, dismissed the 
actions. On appeal, the High Coart of Bengal, after an exhaustive 
examination of the subject, reversed the decisions of the first 
Court and granted the plaintiffs zhe relief they’ sought. 

The Secretary of State for India in Council has appealed in 
both actions; and it has been cantended on his behalf that the 
learned Judges of the High Court were in error in referring to 


the previous legislation in order to construe. Act VI of 1870 (B, 
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CJ: that the Act was applicable to all lands whether “ assigned” 
by Government or by the zemindar for the maintenance of 
chowkidars; and tbat the onus was on the plaintiffs to show : 
that they were not Chowkidari chakran lands. 

Their Lordships think that this argument proceeds on a' 
manifest fallacy. The lands in dispute admittedly lie within the 
ambit of the estates settled with the plaintiffs’ ancestors. 

“The appellants are the zemindars and “as such they have 


| the primd facie title,” to use the language of this Board in the, 


well’ known -case of Rajah Sahib Perhlad Sein,! to the full” 
enjoyment of every, parcel of land within their zemindaris for 
which they pay revenue to’ Government. 

It rests on the defendant to show that when the zemindaris 
were confirmed to’ the plaintiffs ancestors it was subject to 
reservations in respect of any land which gave Government the - 
power of resuming and assessing it. That onus the defendant 
has not discharged ; in fact it is not now contended for him-that. 
there was any such-reservation. The power of resumption was, 
as already remarked, reserved by Government by the old Regula- 
tions -in respect of lands which had been set apart by the 
zemindars with. its permission or under its authority. 

“In Regulation I of 1793 the word used is “appropriated ”; 
in Regulation XIII of 1805, the expression “assigned” is 
employed ; but in both statutes the characteristics of the grants 
under which the lands were held depend on the implied 
‘authorisation of the Government which -excluded them from. 
consideration in the adjustment of the jama of the Mahal, 
In the present case the defendant has failed to show that any 
‘parcel of land was not taken into account in ‘fixing the rent 
respectively payable by the plaintiffs, nor that there was any 
obligation on the part of the plaintiffs to make such grants. The 
only obligation on them was to maintain peace and order within 
their zemindaris. They entertained the services of ` Chowkidars 
for whose maintenance they allotted from time to time certain 
lands of their own free will, The mere fact that some appoint- 
ments were made with the approval of a Government officer 
cannot alter the nature of the grants. Ea 

` In their Lordships’ opinion the word “assigned” in the 


definition section of Act VI of 1870 (B. C.) means ane 


` —— 


1. (1809) 12 Moore’s, I. A., p. 292, see p. 381. 
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“assigned” by Government or appropriated ander its authority or 
with its permission, Not only does the from of the “ Trans- 
ferring Order” in Schedule C.of the Act zlearly show that the 
expression “‘assigned” is applied to leads “‘assigned”’ by 
Government; as explained above, for the maintenance of the 
Chowkidars and in respect ot which they reserved the right to 
resume and transfer to the zemindar sv ject to an additional 
assessment; but the ‘resolution by which the Act was extended 
to Orissa leaves no possib.lity for doubt what the Government 
understood the Act to mean. Their Lordships’ do not propose 
to burden their Judgment with leng quotations from this interest- 
ing document; they only wish to refer t> two passages which 
appear to them to place the matter beyond doubt. In one place 
the Lieutenant-Governor after reviewing the whole subject says: 





“As -already remarked, the Chowlidari Jagirs are state grants. They are 
‘excluded in the temporarily-settled estates from tke settlements made with the 
‘“zamindars, while in the permanenilysettled ostefes they cannot be legally 
‘‘ interfered with by the zamindars. The latter ve, thus in both classes of 
“estates no connection with the Jagir lands, and the Tieutenant-Governor accepts 
'“ the view that they are under no obligation +o furnisa lands or otherwise specially 
*‘ provide for the maintenance of the Ckowkidars.  Taeir liability is to contribute 
“bo any funds raised in the same mennret.as other rmsidents of.the villages. Nor 

‘is it binding on the Government to, @onainue the Jagi> grants for all time.’ 


In the orders that are passed, a Gstinction is made with l 


regard to the Chowkidari haldings in the temporarily settled 
tracts, and those situated in “permanently settled estates.” 
_. With regard to these it is declared that on resumption “ the 
“ holdings should be included in the SNE within which they lie, 
“and form part of its assets in the future.” ; 

Nothing can be clearer in their ree that the 
Act was designed to deal with lands which, although lying 
within a Mahal, did not form apart of its =ssets, which is not the 
case-with the zemindars of Sukinda and Madbupur. ; 


. Their Lordships are. of opinion that the Judgments and 


Decrees of the High Court should be affi-ned and.these Appeals 

dismissed with costs. And H will humbly advise His Majesty 

accordingly. 

| Solicitors for appellants : The Solicéor India Office. 
Solicitors for respondenis= Barrow Rogers and N eviù, 
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PRIVY COUNCIL. 


‘Present :—Lords Shaw, Parker of Waddington ane Sumner; 
Sir John Edge and Mr. Ameer All. 
© [On Appeal from the High Court at Calcutta.] _ 


Munna Lal Parmick and others, . ~.. Appellants® ~ `< 
l U. j dj . i 7 S 
Sarat Chunder Mukerji and another ... Respondents . 


‘Limitation Act 0f'1877, Art. 180—Limitation Act of 1908, Art. 183 Consent.. 
decree Nisi in snorigage suit in 1886— Application to make order absolute in 1887 
— Application again in 1909. : 

Applications for order ab:rlute in nlorigage sulih; ara governed by art: 
183 of the Limitation Act (180 of the old Limitation Act) where the decree is. 
one made by High Court. 

Chaudhri Abdul Majid v. Jawahir Lall and others (1) followed. 


Appeal from an order of the High Court dated July 20, 
1911 affirming an order of a Judge on the Original Sd of the 
High. Court, dated May 13, 1910. 

-On Jan. 25, 1886 Sarat Chandra Mukerji executed a mort- 
gage in favour of Amlork Chund Parmick of his share in certain’ 
family property. On Dec. 10, 1886 the mortgageé instituted a 
suit on the mortgage in the High Court of Calcutta and on the 
16th of December 1886 a decree was made by consent. On May 
2, 1887 an ordinary application to execute the decree was made. 
The application was not pressed and no further proceedings 
were taken till July 3, 1909. when the mortgagee made the 
application in dispute for “ liberty to proceed to sell pursuant’ 
to the decree made in this suit on the 16th July of December 
1886an undivided quarter share of the said Sarat Chunder 
Mukerji of and in the premises No. 30, Clive St., Calcutta 
and prayed that ‘‘for the purpose of such sale all neces- 
sary directions may be given to the Registrar.” It was pleaded 
that the mortgage and the decree based thereon were fraudulent, 
obtained by undue influence and without payment of any consi- 
deration. It was also argued that no relief could be claimed as 


‘the application was barred by limitation. The High Court 


(Original Side) dismissed the application on the ground that the 
decree was barred by limitation (art 180 of the Limitation Act 
of 1877) as not being enforced within twelve years from 1887. 


The High Court (Appellate Side) affirmed the Judgment of the 








*5th November 1914. oe 
l 1. (1914) L'R. 411. A. 104 
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lower Court holding that the application was also barred by art. 
183 of the Limitation Act of 1908. An appeal to the Privy 
Council was then preferred in the usual way. 

Jenkins K. C. and Sir W- Garth for tae-appellants contend- 
ed that the application was nat oné to enforce a decree within 
the meaning of the sections of the Limitation Act and that the 
decree of 1886 was only a decree nisi or preliminary , mortgage 
decree. which could not be enforced or executed in itself but 
required a supplemental decree or order absolute for that 
purpose, 


Lordships did not wish the case to proceed as the point was 


recently decided by the Board in Chaudhri Abdul Majid v: 


Jawahir Lall 1 that that article applied ta all sorts of decrees. 


The judgment of their Lordships was delivered by 
Lord Shaw.—Their Loréships see nc reason for interfering 
“with the decisions of the Courts below, and they will humbly 
advise His Majesty to dismiss tħe Appeal with costs. 

Solicitor for Appellants 4. C. Fare. 

Solicitors for Respondents :—Rickards, Fox & Co. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present: Mr. Justice Ayding and Mr. Justice Tyabji. 
Avula Charamudi ... Appellant* (1st Defendant). 
yY. i . ; 
Marriboyina Raghavulu ... Respondents (Plaintiffs 2 & 3). 
and another. l 
Transfer of Property Act, S. 14 — Per petuities, Pule against—Contract to sell’ 
or reconvey, if within the rule—EngEsi. and Indian Law. 
The rule against perpetuities is epplicable only m reference to an attempt to 
create an interest'in land. å 
Under the Iaw of India an agreement to sell or reconvey land is an agreement 
merely personal, not creating an interest in land thcugh it has reference to land 
Such an agreement is, not within therte against perpetuities. 
The Fnglish and Indian Law on she point distinguished 
Tulk v. Mowhay (2) Reférred -o. London asd South Wesleren Ry. Co. v: 
Gomm (8) ‘Distinguished. South Hestern Ry. v. Associated Portland Cement. 
Manufactures Ltd. (4) followed. The E in Kolathz- Aiyar v Range Vadhyar (5) 
Dissented . ; 
S. A No. 2058 of 1913 1st March, 15, 
1. (1914) L. R. 41 I. A, 104 2, (BS) 2P.W. 772, 8. (1882) 20Ch. D. 662. 
4, (1909-1910) 1 Ch. D. 12838. ` 5, (1912) 24 M. L, J. 84. 





(De Gruyther, K. C. refere to L R. 41 I. A. 104). Their 
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Second appeal from the decree of the District. Court -of 
Nellore in A. S. No. 68 of 1910, dated the 2nd day of January 
1913 preferred against the-decree of the Court of the District 
Munsif of Kavali in O. S. No.- 489 of 1908. 

A, Krishnasami Iyer and M. Sabar ja jer for 
Appellants. 

` T. V. Muthukrishna Iyer for Respondents. 

The Court delivered the following © 

Judgment :—It- has been argued before us that the agree- 


ment Exhibit G on which the plaintiff sues for a reconveyance 


for the. land to him is void as being opposed to the rule against 
perpetuities inasmuch as no- period is fixed during which the 
plaintiff may claim to have the land-reconveyed : the argument 


is that under Exhibit. G the land would be tied up for an 


indefinite period as the plaintiff. would be entitled to assert his 
right at any ‘time however remote. The short answer to this 


argument is that the-land is not tied up by Exhibit G;and that 


there is a mere personal: ‘contract between the contracting parties, 
which does not create any interest.in the land, though it may 
have some reference -to the. land. This answer is met by the 
contention that if the agreement to reconvey contained in 
Exhibit’ G ‘is a valid contract, thei specific ` performance “of it 
could be had under the - Specific Relief Act, S.-27 (b) from any 
subsequent purchaser -of: the land who- had notice of it; that 
therefore the agreement to reconvey must be taken to bea 
covenant’ running -with the land and as such amounting to an 
interest in land; and that if so the attempt-to create such an 


interest for ari’ indefinite’ period of time must fail under the 


Transfer of Property Act S. 14 which must be applied as, the 
rule of Hindu Law is not less stringent than that contained in 
the section Ramasami Pattar v. Chinna Asari 1. 

Our attention was drawn to London and South Westren 
Railway Co. v. Gomm 2 which has been referred to or followed in 
India in Kolathu Aiyar v. Ranga Vadhyar 3, Harris Paik v. 


. Jahtiruddi Gazi. t, Nolun Chandra Sootv. Nabab Ali Sarkar 5, 


Kalimaddi Bhuya v. Reazuddin Ahmad 6. 


1. (1901) I. L. R. 24 M. 449, 167-9. 2. (1882) 20 Oh D 562. 
8. - (1912) 24 M. L. J. 84. 4. (1897) 20,.WN. 575. 
5. (1900) 5C. W. N 348. 6. : (1909) 10 C. L. J. 626. 


iy 
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“The decisions of English Courts cannoz be followed without 
caution inasmuch as the:rules of law and equity relating to co- 
venants running with the land as laid dowr in Tulk v. Moxhay 1 
with the limitations placed- upm those ‘rules by such’ decisions 
as Haywood v.-The Brunswick Permanent Benefit Building 
Society 2and London and South Western Railway Co. v. 
Gomm 8 may have a different effect from the law which has to be 


Avula 
Charamudi 


v. 
Marriboyina 
Raghavulu. 


enforced in British India by reason of S. 27 (b) of the Specific * ; 


Relief Act and S. 40 of the Transfer of Property Act. It may 
be that covenants which would not run with the land in England 
would in British India be enforceable as ageinst persons having 
notice of them. We refer however to English decisions not so 
much for taking from them the law as if it were directly and in 
terms applicable to India but for the elccidation of some of 
those general principles with which the statutary law of India 
deals. 


The first point-to be borna in mind in connection with the 
questions that arise in this appezl is expressed with very great 
clearness by Farwell, L. J. in South Eastern Railway v. Asso- 
ciated Portland Cement Manufactures (1900) Lid +. 

“It is settled beyond argument that an agreement. merely 
personal not creating any Interest in land is not within the rule 
against perpetuities. -It is sufficient to refer to Witham v. 
Mane in the House of Lords reported in Challis on Real proper- 
ty Appendix V. There, there was ‘a covenant bya purchaser of 
lands in fee simple contained m the conveyance made to him by 
the vendor, that the purchaser. his heirs, eppointees, and assigns 
will from time to time and at al. times pay or cause to be paid, 
to the vendor, his heirs, executors administrators, or assigns, 
the sum of six pence for ever” shaldren oi coals wrought and 
gotten out of the lands conveyed; and, which shall be shipped for 
sale. That was entered into by the Earl of Darlington 
(afterwards Duke of Cleeland). in 1824 He died in 1842; 
the benefit of the covenant was assigned’ to certain, other 
persons, ‘and they sued the executors of the Duke in the 
year 1883, and this question of perpetuity was swept aside as 
having: no relevancy whatever tò a mere personal covenant, 
ama a ——_—_——_—— AN 


1, (1848) 2-P.-W. 774 s “a (1881) 8 Q. B. D. 408. 
3. (1882) 20 Ch. D. 562. | - 4 (1909) 1910) 1 Oh. 19 at 88. 
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although such covenant was connected in some way at any rate 
with the land. But the fact there is some connection with or 
reference to land does not make a personal contract by A, less a 
personal contract binding on him with all the remedies arising 
thereout, unless the Court can by construction turn it from a 
personal contract into a limitation of land, and a limitation of 
land only. As regards the original covenantor it may be both; 
he may have attempted both to limit the estate which may be 
bad for perpetuity, and he may have'entered into a personal 
covenant which is binding on him because the rule against per-. 
petuities has no application to such a covenant. 


“The real answer” continues Farwell L. J. “to the argument 
founded on the inconvenience of trying up land is that” the action 
upon the covenant sounds in damages only unless the defendant 
has still got the land to which the covenant relates. If he has 
still that land, then in an action on the covenant the plaintiff 
may claim specific performance, and it is for the Court to see 
whether in such circumstances it is inequitable to grant specific 
performance, or whether the covenantor ought to pay dama- 
ges in lieu of it. There is no defence to such anaction in the 
present case. So far as I see I should have no hesitation what- 
ever in decreeing specific performance. There certainly is no 
honesty in the Company’s case ; there isa clear covenant by them 
to do'a certain thing when called on by a particular person. 
They are so called on by that person. They have had the bene- 
fit of-the covenant in the reduction of the amount of money 
which they have had to pay, and now they refuse to perform 
their own personal covenant on the ground of perpetuity. 


The distinction between an agreement merely personal and 
an agreement creating an interest in land was not lost sight of in 
London and South Western Ry. Co. v. Gomm 1, on which:the 
appellant greatly relied. 

‘There a Railway Company had held in 1865 with an agree- 
ment by their vendee on behalf of himself “ his heirs as assigns 
owner and owners for the time being of the land and all other 
persons who should or might be interested therein”; the agree- 
ment so entered into contained an option to the Railway Company 
to repurchase at any time. Sir George Jessel M. R. says 
gp M 


1, (1882) 20 Gh. D. 568. 


PART XUI.] THE MADRAS LAW JOURNAL REPORTS. i475 


pp. 580, 581 “ whether the ruE as to remoteness applies or. not 
depends upon this as it appears to me, does or does ‘not the 
covenant give an interest in theland? If itis a bare or mere 
personal contract it is of course not obnoxious to the rule but in 
that case it is impossible to ses now the present appeal that can 
be bound, He did not enter mo the contract but is only a pur- 
chaser from Powel who did. Ifit is mere personal contract it 
cannot be enforced against the assignee. Therefore the com- 
pany must admit that it someicw binds the land. But if it binds’ 
the land it creates an equitable interest inthe land. The right 
to call for conveyance of the land is an equitable interest or: 
equitable estate. In the ordiracy case of a contract for purpose 
there is no doubt about this, end an option for repurchase i is not 
different in its nature,” 

Sir George Jessel’s remi-ks read in the light of what F arwell 
L, J. said in South Eastern ky. v. Associated Portland Cement 
Manufactures1 had reference only to that aspect of the agree- 
ment which purported to create an interest in the land; 
that aspect alone had an7 relevance to the question that 
the master of the Rolls was considering. But as Farwell 
L. J. pointed out parties may by the same agreement pur- 
portto do two things; (1) create an interest in land in 
perpetuity ; (2) to enter into a personal covenant unrestricted 
in point of time; the rule against perpetuities cannot be ob- 
noxious to the latter though i- mvaildates the former. 

Lord Justice Lindley in London & South Western Ry.Co., 
v. Gomm 2at page 587 said: ‘This is an action for 
specific performance of a contract entered into not by the 
defendant but by somebody else. The first thing there- 
fore, the plaintiffs must show is, upon what legal principles 
the defendant is bound by a cantract into which. he did not enter. 
It is not contended that he ic bound by it on the ground that 
the covenant entered into by Powel runs with the land and binds 
him at law but it is said tnat though it does not bind him at law 
it binds him in equity. ’ 

“ Then upon what princdigile is it that he is bound in equity ? 
It is said that he is bound in equity because he brought the land 
knowing of the covenant into which his predecessor in title had 
entered. That proposition stated generally assumes that_every 


purchaser of Jand with notice of covenants into which his vendor 
(1909) 1910 1 Ch, 2. (1882) 208Gh. D. 569, 
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has entered with reference to the land is bound in equity by.all 
those covenants. ” ` 


The learned Lord Justice then considers which classes of 
covenants run with the land, in other words which classes of 
agreements are enforced in England not only against the person 
who entered into them but against a purchaser of the land with 
notice of the agreement entered into by his predecessor in title. 
That portion of his judgnient is not directly applicable as we 
have the law laid down in the Specific: Relief Act, S. 27 (c) and 
the Transfer of Property Act S. 40. He concludes by saying that 
the agreement then before the Court could be enforced (if at all) 
as against the defendants only as a covenant running with the 
land; that the agreement for repurchase went beyond the doctrine 
of covenants running with the land laid down in Tulk v, 
Moxhay 1, and could not therefore be said to be a covenant run- 
ning with the land, and could not consequently be enforced 
against a person who did not enter into it. He then agrees with 
the observations of the other members of the Court that the cove- 
nant .purports to create an interest in land but that that interest 
is void for remoteness. 


Thus it is clear that the Court was not deciding in London 
& South Western Railway Co. v. Gomm 2 upon the personal 


aspect of the agreement at all. What was then decided’ 


was (1) that the agreement could not prevail as between 


the parties before the Court in any aspect other than : 


that by which it purported to create an interest in land and: that 


in as far as it purported. to create an interest in land, . 


it was void for remoteness ; (2) that the defendant could not be 
bound by an agreement to which he was not a party on the 
ground that it was a covenant running with the land, for the 
agreement was-not of that class which could run with the land 


‘not being within the principle laid down in Tule v. Moxhay 1. 


In other words the decision may shortly be thus stated: the 
agreement either created an interest in the land, or it did not; 
if it created an interest in land, thenit was void for remoteness . 
if it was merely a personal covenant it did not bind the defend- 
ant, who was not a party to it, and was not bound by. it under 
Tulk v. Moxhay 1. ; 

1. (1848) 2 P, W. 774. 2. (1882) 20 Ch, D. 562, 


= 


f 
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It seems clear on a . consideration of fhe cases to which we 
have referred, that very different sets of rules apply according as 
the Juristic Act in question creates. 

1. Aninterest in land or. 

2. A mere personal contractual liabil-ty. ° 

With reference to the former (1) the policy of the law is 
expressed inthe rule against -perpetuities, and a transaction 
(whether it is a contract of a declaration cf trust. ora bequest) 
in so far as it purports to create an interest in land is void to the 
extent that it contravenes the rule against prepetuities: what is 
void is the interest which is sought to be created so as to come 
into operation at a remote time, not the contract. “If however, 
the sole object of a conttact is to create such an interest, it is of 
course wholly void. 

With reference to the latter (2) however, as Farwell L. J. 
pointed out, the rule against perpetuitizs has no applica- 
tion. A contract which is binding only personally would in 
strictness and according to literal ‘import b2 enforceable only 
so long as both the contractmg parties are alive; for if one 
of them is dead, than there is either no person to enforce it, 
or no person against whom it can be enforced. It would have 
been meaningless for the law to apply the rule against the 
perpetuities to such a transaction; for the transaction can (in 
its strictness) prevail for only a fragment of the period men- 
tioned in the rule against perpetuittes Far from limiting. 
the period during which such atransactior is to operate the law 


has enlarged the scope of its operation from its strict limits. 


(Viz. during the lifetime of bath contracting parties) so as to 
bind the representative of the promisors (Indian Contract Act, 
S. 37). | 


It is also clear that a contract does net create an interest in 


land merely because it has reference to land. This is well recog-. 


nised in England. In India there canrot be a more emphatic 
enunciation of this principle then that contained in the Transfer 
of Property Act, S. 54 last paragraph which is explained and 
contrasted with S. 55 (6) (b.) m Kurri Veerareddi v. Kurri Bapi- 
reddi 1. The law jn England seems ta be different from that 
contained in S. 54; London and South Western Railway Com-. 
pany v, Gomm *, Moreover the scheme of the Indian Law. 


i. (1905) I. L, R. 29-M- 336, 349, . + 2, (1882) 20 Ch. D. 562, - -~ 
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differs’ widely from that of English law. The Indian Legislature 
has given a great extention to the: pérsonal liability “of parties 
having notice of a contract made by oné under whom they.claim ; 
though such liability is tempered by the discretion of the Court 
that is asked to enforce. specific performance; On the other hand 
the Indian legislature -has . been. stringent in allowing intetests to 
be created in land either for remote periods, or without register- 
ed documents. In any case having an interest- in land or any 
other property implies having existing rights in them; and that 
is very, different from having personal rights against some one 
who may. at the'discretion of the Court be required by iaw to do 
some specific act or in-lieù-of it to give compensation. 


It is-argued that’ because under S. 27 (b) of the Specific 
Relief Act the contract may be enforced against transferees with . 


notice therefore it creates an interest in'the land. But in the 


first place if as between the parties themselves a ‘contract for 
sale ‘does not create an interest in land, it is inconceivable 
that an interest should be’created when the liabilities under the 
contract are transferred to a third party. Secondly S. 27 (b) 
read with S. 22 of the same Act only gives a discretionary power 


to the court to enforce a contract specifically ; it is difficult to 


see how an interest in land can be considered to be created when 
it is in the discretion of the Court whether to recognise it or not,. 
If an interést already exists there can be no power in the Court 
to take away the existing rights of the parties. - ; 


e 


Moreover assuming that under S. 27 (b) some interest might 
be created in the land itself which can avail to a limited extent 
as against transferees, it does not follow that the personal liabi- 
lity of the contracting parties is lessened because certain rights 
in rem are attempt to be created and the attempt is unsuccessful 
by offending the rule against perpetuities.. The argument as put 
by the appellant is self destructive. For if any interest in land 
may be created by operation of S. 27 (b) then that may be a 
ground for upholding that interest as against transferees, and it 
may be that the transaction by virtue of which the interest arises, 
viz., the contract, may thus have an extended operation: the 
section cannot on the assumption that it creates an interest in 
land ‘affect the operation of the contract in its personal aspect. 
If the object of the section is assumed to be to give an enhanced 
efficacy to a contract by the creation of interest in the property 


AT 
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itself, in addition to, mere: scien A and liabilities, the 
section cannot be utilised fcr taking away ‘the binding force of 
the contract as between the parties themselves. 


There are observations in Kolathu Aiyar v. Ranga Vadh- 
yar 1 to the effect that one who has obtained'a promise for the 
conveyance of land has, by vircue ofthe Specific Relief Act, S. 
27 (b) and the Trusts Act, S. 91‘*‘ a substantial interest in 1t:” 
such an interest is apparently.meant as is implied in S. 14 
of the .Transfer of Properzy Act. These observations were 
perhaps not necessary fot the decision, as in the earlier portion 


of the judgment it is intimated that the intention of the parties 4 


as appearing from the contract was that the -heirs of the cove- 
nantor should not be bound by it and the suit was against the 
heirs Stooker v. Deam 2. Inaizn Contract Act, S. 37 paragraph 2. 
In 'any case we are unable to reconcile these observations with 
S. 54 of the. Transfer of Property Act and Kurri Veerareddi 
v. Kurri Baprreddt 8. 


The two cases decided iri Calcutta Nobin Chandra Saot v. 


Nabab Ali Sarkar * and Aalimaddin Bhuya v. Reazuddin . 


. Ahmed 5 are not easily reconcilable on principle. The attempt 
in the latter to distinguist the former on the ground that the 
application of the rule against perpetuities may depend upon 
"whether the person sued is the original covenantor or one on whom 
the interest had devolved, cannot be accepted in the face of the 
authorities. Thus in Wittem v. Vane, Challis Real Property. 
Appendix V, decided by the House of Lords the covenant was 
enforced as between the 2xecutors of one party to the contract 
and the assignees of the ofher, the ground of decision being that 
the covenant sought to. be enforced was a: personal contract and 
there was no reason why spéciiic performance could be refused. 
On the other hand if th= right that- is sought to be enforced 
depends upon the existence of an interest in the land, and that 
‘interest itself is void in lew,-it does not matter whether the 
` persons that are before th= Court are those who have themselves 
been parties to the transaction attempting to create an interest, 
or that they are sttangers: er transferees. 


1. . (1912) 24 M. L. J. 84. 9. (1852) 51 E. R. 789 
8. .(1906) I, L. R. 29 M. SBE / 4. (1900) 5.0. W. N. 848, 
b. (19c9710 G. L. J. 626. 
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Our decision must therefore be that the rule against per- 
petuities is applicable only in reference to an attempt to create 
an interest in land, that-no interest in land is created by an 
agreement to sell the land, still less by reason of there being a 
possible claim to have an agreement for sale specifically enforced 
as against a transferze with notice of the agreement. The 
Lower Courts were therefore right in holding that the agreement 
for resale now im question was enforceable and the appeal is 
dismissed with costs. 


; PRIVY COUNCIL. 
Present :—Lords Dunedin and Shaw, Sir John Edge an 
Mr. Ameer Ali.. | 


Dhiraj Chandra Bose and another Appellant. * 
v. 
“ Srimati Hari Das Debi andanother ... Respondents. 


On Appeal from the High Court at Calcutta. 


Sale—Arrears of revenue ~Phwlbandi cess—Act XI of 1859 (B. C.)—Inquiry 
ab office—Wrong amount of arrears given—Act IT of 1889. 

The owner of an estate in arrear for the payment of Revonue applied to 
the Collector for exemption from sale who ordered that the arrears might be 
accepted if paid on that date. The amount which was stated by the Mo- ' 
hur:ir to be due was accordingly paid but as there was a separate amount 
due for embankment charges which he didnot mention but for which the ostate 
had also been proclaimed for sale on the game day under the certificate 


procedure the Collector sold tke estate for those charges under the'proclamation 
for revenue sale. 


In a suit brought to set aside the sale the High Court held that 
though the sale could have taken place for arrears of Revenue as no formal order ° 
of exemption had been made under 5, 18 of Act XI of 1859, the Collector having 
already clected to proceed under the certificate procedure for tho embankment charges, 
in the absence of notice under S. 5 of Act XI of 1859, those charges could not be 


treated as arrear of Revonue and the sale for thoso charges was without jurisdic. 
tion. 


The Privy Council upheld this decision. 

Appeal heard ex parte from a Judgment and Decree of the 
High Court, dated July 4, 1911 reversing a Judgment and Decree 
of the Subordinate Judge of Midnapore, dated March 29, 1909. 

The respondent, a pardanashin lady, purchased an elght 
anna share of Mahal Gumuhpota. There was an arrear in the 
kist for January 1907 and on the 25th of March, 1907, she 
applied to the Collector praying for exemption from sale of the 


* 2nd November 1915. 
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share in question upon paymert of the revenue in arrear. The 
Collector’s order was that it shcald be accepted if paid that day. 
Her agent therefore, went <c the arrear ‘collection Mohurrir 
for information as to the Govercment demands due which were 
required to be paid. The information given to him was that 
Rs. 807 was the total amount Jue and this sum was deposited on 
the same day. The certificate which was issued against her for 
Rs. 69—13—9 for arrears of embankment charges (Pulbandi), was 


not mentioned to the agent ard accordingly was not paid. On the, 


following day the estate was put up for sale under Act XI of 
1859 and sold for the nominel price of Rs, 500, the property 
being valued at Rs. 50,000. Sae appealed to the Commissioner 
and to the Board of Revenue, bat her appeal was dismissed. She 
then brought the present suit in the Court of the Subordinate 
Judge which decided against her, but on appeal to the High 
Court the judgment of the lover Court was reversed. 


Dunne for appellants contended that the sale for arrears 
under the Act XI of 1859 could not be set aside. The respon- 
dent had fallen into arrears end notices dated February 16, 1907 
were duly issued under Ss, 6 end 13 of the Act of 1859 fixing the 
date of sale as March 26. These notices were duly served 
under S. 7 upon the ryots anc other tenants not to pay rents to 
the respondent. On March 13, 1907 a further certificate for 
Rs, 69-13-9 was filed in the Collectorate under Act II of 1882 for 
embankment charges. On March 25, 1907 she presented a peti- 
tion to the Collector for exentption of the shares in question from 
sale. The Collector made th2 order in favour of the respondent. 
The order was made under =. 18 of Act XI of 1859 which pro- 
vided that the Collector shcu'd duly record in a proceeding the 
residue before granting such exemption. It was a preliminary 
proceeding constituting a sine gua non to an order for exemption 
being made under S. 6. The sule was to be to the highest bidder 
and no payment or tender for payment made after the latest date 
for payment should bar or interfere with the sale either at the sale 
or after its conclusion. The scle took place without an order for 
exemption being made. On March 25 the respondent’s agent 
deposited Rs. 807 in respect o: the various dues which was short by 
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Rs. 69-13-9 of the full amount required to be paid. On March 
26 the m itter came before the Collector, who, on the deficit being 
reported to him, directed thatthe sale must proceed. The res- 
pondent appealed to the Commissioner under S. 26. The appeal 
was dismissed on July 26, 1907 and the sale became final and 
conclusive under the Act XI of 1859. S. 27 and the sale certificate 
granted to the purchaser under S. 28.” The respondent had not 
established any irregularity in connection with the sale or that by 
reason of such irregularity she sustained some substantial injury. 
The Court had no jurisdiction under S. 33 to annul the sale. The 
failure to deposit the arrears due was a matter for which she and 
her agent were entirely responsible. | 


The whole point was whether it was a sale for arrears of 
revenue ‘under certificate. 

“The respondents did not appear. 

The Judgment of their Lordships was delivered by 


- Lord Dunedin.—This is an appeal heard ex parte, and 
whenever this is the case it ts a matter of considerable anxiety 


. to the Board. Butin this appeal that anxiety was certainly 


relieved by the exceedingly fair and candid way in which it was 
presented by the learned Counsel for the appellants. In the 
result, upon a full consideration of the circumstances, their ` 
Lordships see no reason for interfering with the judgment of the 
Court below. 


They will therefore humbly advise His Majesty to dismiss 
the appeal. i ; 


Solicitors for appellants :— Watkins and Hunter. 


he 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :_Mr. Justice Spencer and Mr. Justice Coutts 
Trotter. 


Ragava Appadu ... Appellant * (Petitioner in 

Crl. P. No. 756 of 1914 on 

V. ` the file of the High Court). 

Ragava Apparmma. ... Respondent (Respondent 
in Do). 


Letters Patent, Cl. 15—Criminal irial—Order passed in revision—Criminal 
Procedure Cede, S. 488—Appeal. . 


The order of a single Judge of the High Court passed in revision in proceedings 
under S. 488, Or. P. C. is one passed na ‘Criminal trial’ within Cl. 15 of the 
Letters Patent and consequently no app:al lies from such an order. 


Reg v. Thakw Bin Ira (1) Referred to. 


Appeal under clause 15 cf the Letters Patent against the 
order of the Hon’ble Mr. Just.ce Ayling in Criminal Revision 
- Petition No. 756 of 1914, preferred against the order of the 
Court of the Joint Magistraze of Parvatipur in Maintenance 
Case No. 9 of 1914. 


V. Ramesam for Appellart. 
A. Visvanatha Aiyar for Respondent. 
The Court delivered the following 


Judgment :—A preliminary objection has been taken that no 
appeal lies, as an order under S. 488, Criminal Procedure Code 
awarding maintenance is an order passed in a criminal trial. We 
think the objection is good Clause 7 describes the person 
against whom proceedings are taken as ‘accused’ and provides 
that he may give evidence on his own behalf a right which would 
- exist without being conferred by Statute if the proceedings were 
civil. 

Clause 6 provides that the evidence shall be recorded in the 
manner prescribed for the trial of summons cases, and clause 3 
provides that a person neglecting to comply with the order may 
be imprisoned, ` 


"L. P. A. 376 of 1914. i 3rd March, 14. 
1. (1865) 5 Bom. H. ©. R. (Cr. cases) 81. 
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The Bombay High Court in Reg. v. Thaku Bin Iral took the 
view that maintenance proceedings were under the Code of 
Criminal Procedure then in torce a “ Judicial proceeding of a 
Criminal Court” from which no appeal lay. 

We dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: Mr. Justice Sankaran Nairand Mr. Justice Oldfield. 
Swaminatha Pillai ... Appellant® (3rd Defendant). 


D. 
Krishna Iyer and others ... Respondents (Plaintiff 
Defendants Nos. 1 and 2). 

Mortgage —Subrogation—Part of earlier mortgage discharged— Balance made 
up by mortgagor—Right to, as against intermediate mortgagee. 

Where from the. amount advanced by the plaintiff a subsequent mortgagee, 
the mortgagor paid off a portion of an earlier mortgage debt, himself making up 
the balance, Held: that the plaintiff was entitled to priority to the extent his 
money went towards the discharge of the earlier mortgage. l 


Rupäbaiv. Audimulam 2 followed. Hanumanthaiyan v. Meenatchi Naidu 3 
distinguished. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Tanjore in A. S. No. 614 of 1910 preferred 
against the decree of the Court of the District Munsif of Trivadi 
in O. S. No. 65 of 1910. 

T: R. Ramachandra Aiyar and T. R, Krishnaswami Aiyar 
for Appellants. 4 

1. Rangachariar ior Respondents. 

The Court delivered the follwing 


Judgment :—The plaintiff sues to recover the money due 
under a mortgage instrument executed by the lst defendant in 
1905. The amount was advanced to discharge a mortgage debt of 
Rs.400 due to one Sivan Sivasami under amortgage dated Novem- 
ber 1901. The finding is that the mortgagor discharged that 
mortgage by paying the creditor Rs. 300 out of the amount 
received from the plainti and by the execution of a promissory 
note for Rs. 50 the balance Rs. 50 having been given up by the 
mortgagee: The appellant claims under a mortgage dated 
October 1903 and contends that the plaintiff is not entitled to 
any priority on account of his discharge of the prior mortgage. 
His contention has been disallowed-by the lower Courts. 


*S. A..426 of 1919. 4th November 1913. 
1. (1865) 5 Bom. H. C. R. 81. 2. (1887):I. L. R. 11 M. 345. 


3. (1910) I. L. R. 35 M. 183. 
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It is argued before us in second app2al that though the 
entire mortgage debt has been Jischargec, as only Rs. 300 a 
portion of the mortgage debt was. paid out cf the money advanc- 
ed by the plaintiff, and the balance Rs. 30 was paid by the 
mortgagor himself, he cannot claim a first charge to.that extent. 
It is contended that it is only when the person claiming subro- 
gation discharges the entire debt that he is so entitled. Reliance 
is placed in support of this contention on zhe cases reported in 
Hanumantha Aiyan v. Meenakshi Naidu + and Gurudeo Singh 
v. Chandrikah Singh and Chaadrikah Singh v. Rashbehary 
Singh 2, ; 


It appears to us that this contentior cannot be supported 
and the question is concluded by authority. In Rupabai v. Audi- 
moolam $ the debt due to one Meenakshi Naik the first mortgagee 
under a hypothecation deed (Exhibit VII) was-discharged to the 
extent of Rs. 27,713 by the 4th defendan in that suit and the 
balatice which came.to over a lac of rupees by the mortgagor 
himself, and it was argued that the 4th defendant had not there- 
fore acquired any priority over in intermediate mortgagee. The 
learned Judges pointed out that if the whole amount lent by the 
4th defendant has been applicd to pay off the entire debt due 
under Exhibit VII he would have priorit- of that charge to the 
full amount. Then they san “But only Rs. 27,713 was so 
applied, and the question is des that fect prevent the applica- 
tion of the rule above stated”, and thay replied “We do not 
think it does”. They pointed out that the hypothecation under 
Exhibit VII i.e., the whole charze, was rel2ased and the mortgagee 
after that has no hypothecation on tae villages. The case 
according to them was therefi re governed by the Privy Council 
Judgment in Gokal Das v. Puranmal * and the defendant No. 
5 in that case who had paida parto the amount of the frst 
charge ranked to that extent and intere st in the priority of that 
first charge. l 


The decision is thus directly in point and is not overruled 
by Hanumantayyan v. Meenckshi Naidu 1. We see no. reason 
to doubt its soundness. We accordingly dismiss the second 
appeal with costs. 








1, (1910) 1.L. R. 85 M. 188. ' 9, (1907) I.L. R. 860, 193. 


8. (1887) I. L. R. 11 M. 845. £ (621 1.57). 2. 146, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Seshagiri Atyar and Mr. Justice 
Napier. 
Boddu Ramayya ..- Appellant* (Petitioner). 
D. | ; 
Chitturi Surayya and another... Respondent (Ctr. Petitioner). 
Criminal Procedure Code, 3.195, Cl. (6), (T); Sanction, refusal to grant— Appeal 
— Fortim—" Ordinarily lie,’ Meaning of—Madras Civil Courts Act—Notifica tion 
under, by Government—LEffect.—I P. C., Ss. 209, 471—‘' Claim ”"—Document 


produced as evidence to sunport claim—Document produced by witness —No charge 
for using false document competent. 


Where the Local Government by a notification issued in pursuance 
of the powers vosted in them by the Madras Civil Courts Act, directed appeals from 
a District Munsif«to be presented to the Subordinate Judge which but for the notifi- 
cation would have to be presented to the District Judge. 


Held that the Court of the Subordinate Judge was the court to which appeals 
ordinarily lay from the District Munsif within Ol. (6) of S. 195 of the Criminal 
Procedure Code and that that Court was competent to grant sanction.’ 


The word claim in S. 209 I. P.O. cannot referto a document produced in evi- 
dence to substantiate the relief asked for in the plaint. 


A person cannot be charged under S. 471, I.P.C. jn respect of a document 
which he produced, being summoned to preduce. 


In the matter of Subamma (1) Ramacharan Chandra v. Taripulla Sheika (2) 
Ramackar an Talukdar v. Taripulla (8) Referred to. < 


Civil Mis, Appeal from the order of thie Cour of Subordi- 
nate Judge of Kistna at Ellore in Mis. Appeal No. 3 of 1913, 
preferred against the order of the Court of the principal 
District Munsif of Tanuku in M. P. No. 4272 of 1911 in O. S. 
No. 235 of 1911. 

P. Narayanamurti for the Appellant. 

T. Prakasam for the Respondent. 

The Court delivered the following 

Judgment :—Mr. Narayamurthi takes exception to the juris- 
diction of the Subordinate - Judge of Ellore to hear the appeal. 
The District Munsif of Tanuku refused to grant sanction in this 
case against the plaintiff. Thereupon the: defendant appealed 
to the Subordinate Judge to grant the sanction. It is not 


‘disputed that the Government have by a notification issued 


* AL A. O. No. 876 of 1918. 2nd March 1915. 
1, (1908) I. L. R. 27 M. 124. 2. (1912) 16 C. W. N. 645. 
8, (1912) I. L. R. 890. 774, 


- | 


w 
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under the Civil Court’s Act ermowered Sabordinate Judges to 
receive appeals direct in all cases where the Sub-Court is situated 
ina place different from that of the Distric Court. The Ellore 
Sub-Court is one of the Sub-Cou-ts thus empowered and appeals 
from the Tanuku Court will Geto that ccurt. “It is argued by 
the learned Vakil for the appellact that as the Civil Courts Act 


directs all appeals to be present2c to the Déstrict Court except ` 


in cases where there is a notificetaon, the ccurt to which appeals 


ordinarily lie is the District Court, within the meaning of . 


Clause (6) of S. 195 of the Code of Crim nal Procedure: - We 
‘fail to see why a Court to whist by a Gorernment notification 
appeals are directed to be preseated is nor a Court to which 
appeals ordinarily lie. It is wil a view tc settle this question 
and to meet the suggestion meds in, In re Anant Ramchandra 
Lotlikar |, that the term ord@arily refers to a, tribunal to 
which the majority of the apreals are presented, .that an 
explanation was added by the leeSlatire in “he Act of 1898. That 
explanation is a complete expcsztion of the term ordinarily and 
under it, the Sub-Court will ke the forum to which appeals 
ordinarily lie. The decision in In the matter of Subbamma 2, 
is not against this conclusion. Under S, 407 of the Code af 
Criminal Procedure appeals lie oaly to the District Magistrates 
The appeals may be transferrec for disposal by the District 
Magistrate to such First Class Magistrates as have bee n em- 
powered by the Local Governmært to hear =ppeals. Therefore the 
First Class Magistrate is not.< court to whom appeals lie either 
ordinarily or otherwise. In Rem Charan Chandra v. Taripulla 
Shetka 8, the Court which hea-d the sanction appeal had only 
jurisdiction to hear civil appealscn transferby the District Judge. 
In Ram Charan Chandra Teukdar vy. Taripulla 4, it was 
conceded that the High Court hac not empo-vered the Subordinate 
Judge to entertain appeals. The language of clause 7 (a) S. 195 
leaves no room for doubt thatin Madras all the Subordinate 
Judges who have: been empowered by a netification to entertain 
civil appeals will be courts to wh ch appeals ordinarily lie under 
S: 195 of the Code of Civil Procedure. | Í 

On the merits, we feel no doubt that S. 209 has no applica- 
tion. The word claim in that section cannct refer toa document 


1. (1886) I. L. R. 11 B. 438. . 2. (1903)}1.L R. 27 M144 
3. (1912) 16 ©. W. N. 645. 4. (1923) T. L. R. 39 C 774, 
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produced in evidence to substantiate the: relief asked forin 
the suit. l 

As for S. 471, the materials placed before us by the appellant - 
do not enable us to say whether the document was produced on 


“a summons as a witness and how it came to be marked for the 


plaintiff. Under these cirumstances, no case has been made out 
before us for granting sanction under that section. 
We must dismiss the appeal with costs. 


py 


, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present: Mr. -Justice Seshagiri Aiyar and Mr. Justice 


Kumarasami Sastri. 
Bheema Venkataramana and others `... Appellants* 


(Defendants 1 to 3) 
v.. 


Bommini Gurappa i ... Respondent 
(Plaintif). 


Compromise decree—Penal aie Poe of courts to relieve against. 

In a suit by plaintiff for the reccvery of lands sold to him by defendant, a 
compromise was entered into anda decree passed accordingly. The terms of the 
decree were amongst others that the defendant should pay into court a certain sum of 
money within 13-1-1918, that he should get back certain promissory notes exhibited 
in court and return them cancelled to the plaintiff within the same date, and on 
defendant’s default in carrying out the aforesaid terms, plaintiff was to be put in 
possession of the suit lands. The defendant paid the money into court within 
18-1-1918 but exceeded thas date in fulfilling the other conditions of the compromise. 

Held, that the provision regarding possession to be given to plaintiff in case 
defendant failed to fulfil the terms of the compromise within the time limit- 
ed was penal and couldibe relieved against, especially as there was no prejudice to 
the rights of third parties. 


Nagappa v. Venkata Rao (1) Ana Sheik Mohideen Tharagan v. Vadivelu 
Gianambia Pillai (2) followed. 


' Appeal under clause 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Wallis dated 13th March 
1914 in C. M. S. A. No. 78 of 1913: against the order of the 
District Court of North Arcot in A. S. No. 423 of 1913, prefer- 
red against the order of the Court of the District Munsif of 
Tirupati in C. M. P. No. 155 of 1913, in O. S. No. 357 of 1911, 


C. V. Ananthakrishna Aiyar for Appellants. 
V. C. Seshachari for Respondents. 


* L. P. A. No. 285 of 1914. 9th March, 1915. 
1. (1901) I, L. B.94 M. 265, Q. (1914) M. W. N. 92. 
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- The Court sa a the following 

Judgment :—Plaintiff brougnt a suit against the defendant 
to recover the :property:-which was sold by the latter to the 
former. The matter in suit-was compromised ; the terms of the 
compromise in so far as they are material to this appeal ‘are that 
the defendant should pay into court a certain sum of money 
within the 13th of January 1913, that be should get back the 
promissory notes exhibited in the suit and return them cancelled 
to the plaintiff within the said date. The defendant paid the 
money on the 7th January 1913, that is, within 6 days of the 
time fixed for.payment but he did not get back the notes from 
the court within the time. He took them out subsequently and 
deposited them in court on the 4th February, 16 days after the 
time given to him. On his applying for entering up satisfaction 
of the decree, the’courts below held that as the term of the 
` consent decree, relating to the promissory notes was. not com- 
plied within time, his applicaticn should be rejected. 

It is contended before us that as the notes were in Court, 
the defendant committed no cefault in not having deposited 
them ‘in time. We cannot. accede to this argument. The order 
bound the defendant to get their return and to have them can- 
celled, He has undoubtedly disobeyed that clause in the tom- 
‘promise. The further question arises whether such a failure 
disentitles him from asking that the Court should relieve against 
the penal clause relating to the notes in question. This aspect 
of the question and the authorities bearing on it were apparently 
not placed before the learned Chief Justice who rejected the 
appeal in the admission Court. Tf the learned Chief Justice 
had held that in the exercise af his discretion he was not pre- 
pared to give relief to the defendant who bad undoubtedly 
committed a default we would not interfere in appeal. But the 
view taken by the learned Chief Justice apparently owing to the 
question not having been argued before him is, that Courts have 
no power to go behind the terms'come to between thé parties. 
We feel constrained to differ fom this conclusion. It was‘held 
in Nagappa v. Venkat Rao 1, that- the fact that a compromise 
is embodied in a decree of the Court is not-a reason for holding 
tiai the ordinary incidents of a contract will not apply toit. In 

$ , 1. (1901) I.L.R. 24 M. 265, : 
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Ana Sheik Mohideen Tharagan v. Vadivelu Gianambia Pillai 1 
a case practically on all fours with the present one, the learned 
judges held that a penalty in a contract of compromise will be 
relieved against. We regard the provision regarding possession 
to be’ given to the plaintiff, if the conditions are not complied 
with within the time limited, as penal, the object being to secure 
the prompt payment of the money by the defendant. The money 
itself was paid before the time fixed. The provision for the return 
of the promissory notes was intended to safeguard against their 


| possible fraudulent negotiation. As they were in the custody 


of the Court, there was no possibility of the plaintiff suffering in 
this way, from their non-return witbin the time limited. Timei in 
such cases is not ordinarily of the essence of the contract and when 
the interests of third parties are not affected justice will be defeat- 
ed by a too strict adherence to the wording of the compromise 
without regard to the object intended to be secured by it.. In ` 
Raja Kumara Venkataperumal kajah Bahadur v. Thatha Rama- 
samy Chetty ? quoted by Mr. Seshachariar, the learned Judges 


‘held that a compromise in addition to being a contract has the 


further qualification of being an adjudication so as to attract the 
provisions relating to res judicata. That case does not affect 
the present question. 


In this case, there is no allegation that the rights of the 
third parties have been prejudiced; the notes were in Court. We 
think that this is a fit case for relieving the defendant from the 
penalty ; but we can only do so on conditions :— 


(a) He must pay the sum of Rs. 792-6-0 with interest at 6 
per-cent. from 21st June 1911 to 13th January 1913 and with 
interest at 9 per cent. from that date to the date of payment 
within 6 weeks from the date of this order. 


(6) He must pay all the costs incurred by the respondent i in 
all the courts. 


(c) Satisfaction of the decree will be entered on his com- 
plying with the above conditions. 


(d) If the money including interest and costs is not paid 
within the time mentioned his application will be dismissed with 
costs in all the courts. 


1. (1914) M.W.N. 92. -a (1911) 1. L. R. 85 M. 75. 


4 
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IN THE HIGH COURT OF 7UDICATURE AT MADRAS. 


Present:—Mr. Justice Seshagiri Aiyar and Mr. Justice Napier. 
‘Lakshmi Achi : ~. - Appellant* (Petitioner). 
v, i ; Ho y 
Subbarama Aiyar and others ... Respondents (Respondents). 
Civil Procedure Code, S. 2, Cl. D, D. 22, Rr. 3, 10,-0. 34, Rr. 2, 3,-0. 43, R. 


1 (l)—'‘ Legal representative,” Defini-iay of—Mortgage—Suit for sale by executor - 


of mortgagee— Death of executor afer preliminary but before final decree— 
Application by widow to be made a pcré as legal -representative—Order rejecting, 
af appealable. ; 

Under O. 34, Rr. 2, 3 of the Civil Frocedure Code of 1908, even after the 
passing of the preliminary decree in a mortgage suit, the suit is continued until 
the stage of final decree is reached. .=t is nat by the process of execution that the 
final decree is obtained. 

Mallikarjunadu Setti v. Linganarii Pantulu (1) Ashfag Husain v. Gauri 
Sahai (2) Abdul Majid v. Jawahir Læ (3) referred to. 

The devolution of interest referred to in O. 22, R; 10 must be that of the 
plaintiff who has instituted the suit and not that of the person whose right of action 


| the deceased plaintiff sought to enwre as representing his estate. Thus the 


devolution referred to in 0. 22, R. 10 s not of the same character as is referred to 
in the definition of legal representatie m S. 2, ol. (11) of the C. P. Code. 


Rikhai Rai v. Sheo Pujan Singk (4) Gandi Ramaswami v. Puramseiti Peda- 
munayya (5) referred to. : 


In a suit for sale upon a mortgag> Erought by the executor of the estate of the 
rhortgagee, the executor died after the preliminary decree but before the passing of 
the final decree. The widow of the nactgagee thereupon applied to be brought on 
record as the legal representative, but her application was rejected and she appeal- 
ed against the order. 

Held, that in view of the definitien of the term ‘‘ legal representative’ in S. 2, 
el. (11) of the O. P. Code, the widow’s application should be regarded as one under 


O. 22, R. 3 and not under O. 22, R. 1@ of the C. P. Code and that no appeal lay 
against the order rejecting it. 


Appeal against the ord=r of the Court of the Subordinate 
Judge of Mayavaram in I, A. No. 6 of 1914 in O. S. No. 40 
of.1911. 

S. Srinivasa Kyana acd G. S. Ramachandra Aiyar for 
the Appellant. 

T. Rangachariar for the Respondent. 

‘The Court delivered the following 

Judgment :—One, Arunechellan ‘Chetty died leaving two 
widows. Prior to his dea-h, he executed a will on the 25th 
July 1904. Two persons were appointed executors under it. They 
brought O. S. No. 49 of 1911 ona deed of mortgage executed 





A. A. O. No. 151 of 1914, a 10th March ‘15. 
J. (1900) I.L.R. 25 M. 244. (F B.) 2, (1910) I.L R. 38 A 264. 
3. (1914) 1.L.R. 86 A 350. 4, (1910) I, L. R. 83 A, 18. 


b. (19.4917 M., L. T, 186. 
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in favour of the deceased testator. One of the executors died 


_ before the preliminary decree in the suit was passed, and the other 


after it. An applicatian was presented by the appellant, the senior 
widow of the deceased, to continue the suit. It was opposed by 
the respondent, the junior widow. The Subordinate Judge dis- 
missed the application. This appeal is against that order. 

Mr. S. Srinivasa Aiyangar raised the preliminary objection 
that no appeal lies against the order of the lower court. The 
question has been argued very fully before us by the learned 
vakils for the appellent and respondent; we have come to the 
conclusion that the preliminary objection must be upheld. 

Mr. T. Rangachariar’s first contention is that after the 
passing of the preliminary decree in a mortgage suit, the procedure 
leading up -to the final decree is only by way of execution and 
that consequently his client, the appellant, is entitled.to initiate 
proceedings in that behalf. We are of opinion that this argument 
is not open to the appellant after the amendment of the Code of 
Civil Procedure, which by Order XXXIV now regulates the 
procedure relating to the execution of mortgage decrees. It was 


- held in Mallikarjunadu Setti v. Lingamurthi Pantulu 1 that the 


preliminary decree passed in a mortgage suit is the only executable 
decree and that proceedings for obtaining the final decree could 
be taken only by way af execution. This view was based mainly 
on the language of S. 89 of the Transfer of Property Act which 
says “ the plaintiff or the defendant as the case may be may apply to 
the Court for an order absolute for sale of the mortgaged property.”’. 
The recent decision ofthe Judicial Committee in Abdul Majid 
v: Jawahir Lal 2 is in favour of the view taken in the Madras Full 


' Benchcase. The use of the word order in S. 89, in contradistinc: 


tion to the word decree in S.88 was -responsible for numerous 
decisions which were not easily reconcileable. The, legislature 


_ intervened and in Order XXXIV speaks of both the adjudications 


as decrees: (See rules Zand 3). Therefore after passing of the 
preliminary decree, the suit is continued until the stage of final 
decree is reached. It is not by the process of execution that the 
final decree is obtained. Mr. Rangachariar refers to the explana- 
tion to the definition of decree, and argues that when read with S. 
47, the proceedings referred to in the explanation really relate to 


1 (1900) I. L. R. 25 M. 244. (F. B.) 2. (1914) I. L. R. 36 A 350, 
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execution. Had it not been for the deliberate change in the 
language of O. XXXIV, this contention would have force. The 
decisions of the Judicial Committee of the Privy Council in 
Ashfaq Husain v. Gauri Sahai 1 and Munna Lalv. Sarat 
Chunder 2, relate to the language of Ss. 88 and 89 of the Transfer 
of Property Act and not to the amended provision in the Code 
of Civil Procedure. In the former case, counsel expressly stated 
that under the code it would not be possible to argue that the 
preliminary decree is executabl=. It was further argued by the 
learned vakil that as the preliminary decree relating to possession 
(under O. XX, R: 12) is executaEle independently of the final decree 
as to mesne profits, it follows that a preliminary mortgage decree 
is executable. A decree for mesne profits is not strictly speaking 
the final stage of the decree far possession. They ‘relate to two 
different rights ; and the fact that an exception is made in such 


cases is not an argument for holding-that all preliminary decrees ` 


are executable. 

_ Mr. Rangachariar’s next contention is that his client is a 
person on whom the estate has devolved upon the'death of the exe- 
butors and that her application must be treated as one falling 
under O., XXII, R. 10 of the Code of Civil Procedure. We were at 
first inclined to think that the devolution referred to in this rule 
was of the same character asis.referred to inthe definition of 
‘Legal Representative’ in the code (S. 2, Cl. 11). Mr. S. Srinivasa 
Aiyangar has satisfied us that R. 10 is notopen to that inter- 
pretation. The term legal representative is used in Rr. 3 and 
4 of the order and does not finda place in R. 10. The plain 
language of the rule suggests that the devolution of the interest 
must be that of the plaintiff who has instituted the suit. The 
words ‘assignment’ and ‘creation’ indicate that it is the person 
suing that assigns and creates the interest which enables the 
assignee to'continue the suit. We think that ‘devolution’ which 
is by operation of law mus also relate to the interest of the 
party to the suit. Under the corresponding rule in’ the 
Judicature Act (O. XXII, R. 2) it was held that where a 
tenant for life who brought the suit died, the remainderman 
was not entitled to continue the suit. Ferral v. Curran 8, ‘The 


same construction must be adopted with reference to R. 10. 


1. (1910) I. L. R. 38 A. 264. - ' 2. (1914) 21 C.L. J. 118. 
8. (189S) 2. Irish. Rep. 470. 


Lakshmi 
Achi 
V. 
Subbarama 
Atyar. 


Lakshmi 
Achi 
v. 
Subbarama 
‘Alyar. 


Gurrala 
Seshayyd 
Vv 


Yedida 
| Venkata- 
subbaiah. 


494 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


The legislature has provided for cases in which the interest 
devolving is not that of the deceased plaintiff, but is that of the 
person whose right of action the deceased plaintiff sought to 
enforce as representing his estate. Rr. 3 and 4 of O. XXII 
read with S. 2 Clause (11) cover such cases. It is on this 
principle it has been held that a reversioner can continue the 
sult instituted by a widow. See Rikhai Rai v. Sheo Pugan Singh 1 
and Gandi Ramasamiv. Puramsetti Pedamunayya 2. It has 
to be noted that the application of the appellant in the lower 
Court was under R.3 of O. XXII. The Legislature has 
chosen not to givea right of appeal against orders passed under 
that rule, whereas under O. XLIII, R. (1) (|) orders with refer- 
ence to R, 10 are appealable. We must therefore hold that 
this appeal is incompetent. 


The appellant will pay the costs of the respondents. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr, Justice Seshagiri Aiyar and Mr. Justice 
Napier. 


Gurrala Seshayya and another .. Appellants* | 
(4th and 5th’ 
Ve Defendants) 
Yedida Venkatasubbiah ... Hespondent 
(Respondent). 


Limitation Act, Art. 182—Execution application, return of, for amendmeni— 
No re-presentation—-Effect. 


Art. 182 of the Limitation Act only requires that there should be an applica- 
tion. The mere fact thatan application was returned to the decree-holder for 
amendment but was not represented by him would not affect limitation. 

Vadivelu Pillatv. Maruda Pillai (8) Srinivasa Iyengar v Tirumalai Chetty (4) 
followed. Gopal Sah v Janki Koer (5) not followed. 

Appeal from tbe Order of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 96 of 1913 (A. S. No. 352 of 
1912 on the file of the Court of the Subordinate Judge of: Kistna 
at Ellore) preferred against the order of the Court of the District 
Munsif of Ellore in E. P. No. 873 of 1910 in O. S. No. -31 
of 1896, ' . 


* A.A. A.O. No. 96 of 1913. : Ist March 1915. '5 
1. (1910) I. L. R. 33A. 15. 2. (1914) 17 M. L. T. 186. 
8. (1914) 26 1. 0. 413. ` 4. (1914) M. W. N..372, 


7 5. (1895) LL.R. 280, 217.. 
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P. Narayanamurthi for th= Appellarts. 

The Court delivered the following 

Judgment:—The Subordinate Judg= holds that as the 
applications of the year 1907 and 1908 wee returned for amend- 


ment to the decree-holder and nat represented by him, they. 


would not save limitation. He relies upor Gopal Sahv. Janki 
Koer 1,in support of this view. Article 182 of the Limitation 
Act only requires that there should be an application. The fact 
that it was not represented wocld not affsct limitation. Gopal 
Sah v. Janki Bai ?, wus dissented from in Civil Miscellaneous 
Appeal No. 322 of 1913. (Vadivelu Pillzi v. Maruda Pillai 8). 
See also K. R. Srinivasa Iyengar v. Tirurealai Chetty 4, We are 
not prepared to follow the Calcutta decision. 

The Lower Appellate Court is in error in saying that when 
the applications of 1907 and 1908 were made, the decree was in 
the Rajahmundry Court. The B Diary shows that there must 
have been a re-transfer. Moreover the District Munsif who 
may be presumed to know how his record stands does not say 
that at the time the two applications were - made, the Ellore 
Court had no jurisdiction. We must reverse the order of the 
Subordinate Judge and remand it for disposal according to law. 

Costs will abide the result ; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present: Mr. Justice Ayling and Mr. Justice Tyabji. 
Tadiboyina Peda Punnayya ...Appellant* (1st Defendant) 


= 


v. 
Dabbakuti Kattamma miror by Resvondents (Plaintiff and 
maternal aunt and next ` Znd Defendant), 
| friend Kurra Nagamma and 
another. 


Hindu Law—Stridhanam—Property acquired -y wits—Devolution-—Daughiter 
aT) preference to sons. 

; Property acquired by a woman by her wits is h- Stridhanam and descends i in 
accordance with the mode of devolusion laid down in the Mitakshara to her 
| daughters in preference to the sons.. 

Subramaniam Chetti v. Arunacheilam Chetti 5) followed. 
Debi Mangal Prasad Singh v. Mchadeo Prasa= Singh (6) distinguished. 





. A.69 1914. d ‘5th March 1914 


(1895) I. L. R. 28 C. 217.- 2. (1914) 96 I. O. 418. 
A (1914) M. W. N. 872, 4. 11914) M. W. N. 872. 
6. (1904) 1.L. R. 28 M. 1 (F. B.) e»: 6." (1911). L. R. 84 A. 234 (P. C.) 
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Second appeal from the decree of the District Court of 
Guntur in A. S. No. 410 of 1912, perferred against the decree of 
the Court of the District Munsif of Tenali in O. S. No. 904 of 
191). 

“Mr. P. Nan anan for the Appellants: 

The question relates to the succession to the property of one 
Subbamma. . The property was purchased by her with her awn 
funds. The contesting heirs are the sons and daughter of Sub- 
bamma. My contention is that the sons are entitled to succeed 
in preference to, or along with the daughter. This is not pro- 
perty which comes under the -category of “ Stridhanam ” in the 
strict sense. “Stridhanam” according to Manu comprises 6 kinds. 
See Manu Ch. IX, 194. Yagnavalkya gives 6 kinds. See 
Mitakshara Ch. II, S. 11, Pl. 1. In addition to the six ay 
enumerated Yagnavalkya has a suppletive “adya” meaning “and 
the rest”. According to Yagnavalkya, apart from the Mitakshara 
gloss on the term ‘adya’ there is nothing to show that stridhanam 
includes any kind of acquisition by a woman. The suppletory 
expression, ‘Adya’ includes only such acquisitions as are similar, 
to’ those specifically enumerated in Mit. Ch. II, S. 14, Pl. 1. The 
Mitakshara gives stridhanam its etymological meaning and ex- 
pands the term “adya” so as to include all kinds of acquisition 
by a woman. See Mit. Ch. II, S. 11, Pl. 2,4. The succession to 
Stridhana is laid down by Yagnavalkya in Book II. 117. Mitak- 
shara adopts the same rule of succession to its expanded defini- 
tion of Stridhanam. See Mit. Ch. II, S. 11, pl: 13. The Mitakshara 
definition of Stridhanam, as ‘including property got by “‘inherit- 
ance, partition purchase, finding and seizure” in addition to the 
species of property enumerated by Yagnawalkya is not accepted. 
In the case of property inherited by a woman her special 
Stridhanam heirs, as enumerated by Mitakshara, do not succeed. 
Bhugwandeen v. Myna Baee 1, Sheo Sankar Lal v. Debi Sahat 2 
Sheo Partab v. Allahabad Bank 8; similarly in the.case of pro- 
perty obtained on partition. See Debi Mangal Prasad Singh v. 
Mahadeo Prasad Singh +. This rule must be extended. to the 
case of property purchased by a woman with her own funds. 

(Ayling, J:—Is it your contention that the property in 
question is not Stridhanam in the narrow, technical sense ? | 


Ta a eC eer 
1. (1886) 11 M.I.A. at 514, (1903) I.L.R. 25 A, 468 (P. G.)- 
8. (1908) LL.B. 25 A. 476.(P. C.) — A (1911) LL.R. 84 A. 284. (P. C.) 
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It is not ‘necessary for me to go so far. . It may be contended. 


that property purchased is ona par with property inherited or 
obtained on partition. See Muthurappa Pidai v. Kanakammal 1 
Assuming that it is Stridhanam m the techaical-sense, the rule of 
devolution laid down by the M:takshara does not apply. That 
tule applies only to the six kinds spectfically enumerated by 
Yagnavalkya. The devolution for stridtanam of the kind in 
question is not laid down by the Mitakshara. The Privy Coun- 
cil in such a case have preferred the son -o the daughter,” See 
Sheo Sankar Lal v. Debi Schai%. This is the view of the 
Mayukha. See Ch. IV, S. 10, Pl. 2. Ths Bombay H. C. holds 
this view. See Vyiarangam v. Lakshmagam 3, Bai Naranada 
v. Bhagwantrai t, Mani Lal Rewadat v. Bai Rewa 5, Mayne’s 
Hindu Law 7th Edn. 902, 903. | 
V. Ramesam for the Respandents. 


'My.first contention is that the property in question is one 
of the 6or7 kinds of Stridkanam specially enumerated by 
Yagnavalkya, being covered by the supplet-ve “Adya” in Mit. Ch. 
II, S. 11 Pl. 1. It is technical Stridhanan and the devolution is 
that laid down by the Mitakshara in Ch. II, S. 11, Pl. 13. 
Daughters are preferred to the sons. Granting that it does not come 
within Yagnavalkya’s definition, it certainly comes within the 
Mitakshara definition of Stridhanam. Se Mit. Ch. II, S. XI, 
Pl. 2. Mitakshara includes property acquired by purchase in the 
term “Stridhanam.” Cases of ‘‘Parchase, finding, andseizure’”’ have 
not been dealt with by the Privy Council -hough they have taken 
‘away property inherited and property acqaired on partition; from 
the category of Stridhanam in the narrow sense. See Sheo 
Sankar Lal v. Debi Sahai 6, Ehagwandezn v. Myna Bai 7. The 
rest of the Mitakshara definition holds good. Property purchased 
goes only to the Stridhanam hars of Subbamma, There is only 
one rule of devolution for all kinds of Stridhanam, in the narrow 
sense, in Madras. See Subramaniam Chetti v. Arunachellam 
Chetti 8, where they. adopt therule of devolution given in Mit. 
Ch. II, S. XI, PI. 9., The Smriti Chandrika also gives only one 
rule of devolution for all kinds of Sxidhanam. See Smriti 


1. (1914) 10 M.L'T. 587. `. 2. 11903) LL.R. 25 All. 468. 
8.: (1871) 8 Bom. B.C.R. 244. 4. (1888) I. L. R. 12 B. 505. 
5. (1692) I. L. R. 17 B. 558. 6. (1908) 1. L. R. 25 A, 468. 


7. (IEC) 17.0.4. A. 614, i B. (1$04) I, L. R, 28 M, 1. 
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Chandrika Ch. IX S. 3: P. 22. Madhaviya (Burnell’s Translation) 
page 43; Saraswati Vilasa (Foulke’s Translation) S. 300, p. 60. 
Shea Sankar Lal v. Debi Sahai 1, does not lay down anything to 
the contrary, In Subramaniam Chetti v. Arunachellam Chetti 2, 
a Full Bench considered Sheo Sankar Lal v. Debi Sahai 1, agd 
held that the case was decided on different considerations. The 
course of Madras decisions is tniform in favour of the rule of 
devolution given by Mitakshara. Muthappudayan v. Ammani 
Ammal 3, Salemma v. Lutchmana Reddi t, Subba Naidu Ve 
Nagayya 5, Venkata Rama Rao v. Venkata Surya Rao 6, 
The Privy Council have laid down the same rule in Brij Indar 
Bahadur Singhv. Rani Janki Koer 7, The Mayukha lays down 
different kinds of devolution for different kinds of technical Stri- 
dhana. This is not to be followed in Madras. The ratio decidendi 
in Vijiarangam v. Lakshuman 8, is not the same as in Manilal 
Rewadat v. Bai Rewa 9, Bij Indar Bahadur Singh v. Rani 
Janki Koerlo, is an authority governing the case. 

Narayanamurti (reply.) 

Subramaniam Chetti v. Arunachellam Chett:3 proceeds on 
a misunderstanding of the ratio decidendi in Sheo Shankar Lal 
v. Debi Sahat 11, Mayne points out the fallacy in Subramaniam 
Chetti v. Arunachellam Chetti 12, in page 937 of his book on 
‘Hindu Law’ (8th Edn.) The tendency of the commentaries is 
to admit in a case like this, the male heirs either in preference to 
or along with the females heirs. See Mayne Page 937, 

The Court delivered the following 

Judgments :—Ayling, J :—-The plaintiff in this case (ist 
respondent) sued to set aside a deed of exchange dated 1st June 
1911, executed by her father (2nd defendant) in favour of the 
Ist defendant (appellant in respect of certain lands, the property 
of her plaintiff's) deceased mother, Subbamma and which she 
claims by inheritance as the latter’s sole heir. The District’ 
Munsif dismissed the suit on the ground that the property passed 
on the death of Subbamma not to the plaintiff alone but to 


plaintift jointly with her brothers, who are no parties to the suit, 


1, (1908) I. L. R. 25 A. 468. 2. (1994) I. L. R. 98 M. 1. ` 
3. (1897) I. L. R. 21 M. 58. 4. (1897) I. L. R. 21 M. 100. 
5: (1901) I. L. R. 25 M. 494. . 6. (1880) I. L. R. 2 M. 388. 

7. (1877) 5 I. A. 1. 8. (1871) 8 Bom, H, C. R. 244. 
9, (1899) I. L. R. 17 B. 758. 10. (1877) 51. A. L. 

11. (1903) I. L. R. 25 A. 468. 12, (1904) I,L.R. 28 M, 1. 
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and that the suit was not maintainable ty the plaintiff alone. 
The District Judge differing from the Munsif, held that” the 
plaintiff alone succeeded to the property oa her mother’s death 
and finding the other disputed point in favour of the plaintiff, 
gave her a decree. ; 


The sole guestion argued before us is whether the plaint iff 
is the sole heir of her mother in respect of the plaint property, 
| and as such entitled to mainteir the suit <lone. 


Subbamma purchased the property on the 27th September 
1905 by Exhibit B for Rs. 20) which appears to be. very much 
less than its real value. She -aised the sele price by means of 
a mortgage of the very same property. This sounds somewhat 
improbable ; but it is the find ng of the District Munsif which 
was not questioned either in the Lower Appellate Court -or 
before us; and we must take the facts to be so. The plaintiff in 
effect acquired this property by her wits; and it must, in my 
opinion, be regarded as her separate acquisition. 

' The question is whether property. so acquired descends to 
her daughter in preference--o her sons in accordance with the 
method of devolution laid down in Chapter II section XI clauses 
12 and 13 of the Mitakshara : or, in other words, whether it comes 
under what Mr. Mayne called the mysterious word *‘adyam’’ in 
the text of Yajnavalkya therein dealt with. 


The leading case on the point in this presidency is the Full 
Bench decision reported in Suoramania Dhetti v. Arunachellam 
Chetti 1. The property in -hat case: hed been acquired by a 
widow by means of savings out of moneys received by her under 
a maintenance decree: and i: was held tc descend to the widow’s 
own heirs inthe female line just as it were Stridhanam in the 
narrowest: sense of the term. 


The present case is, of the two, the stronger from the 
plaintiff's point of view. The learned vakil for the appellant in 
fact, admits that if the above ruling be followed our decision 
must go against him ; but he contends that its authority has been 
destroyed by a later decision of the Privy Council in Debi Mangal 
Prasad Singh v. Mahadeo Prasad Singh 2, on which he himself 
reliés. 





am 
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Now the decision in Subramaniam Chetti v. Arunachellam 
Chetti 1 seems to me to be entitled to the very greatest weight. 
It was that of a Full Bench of this Court, the main judgment 
being delivered by a very eminent Hindu Judge, then Officiating 
as Chief Justice. The question was evidently most elaborately 


argued by vakils on both sides of quite phenomenal ability and 


repute. The decision has been followed ever since and was 
based on the Mitakshara, universally recognised as the leading 
authority in this part of India. I do not think we should be 
justified in departing from the principle laid down in the 
decision, unless it is quite clear that adherence to it would be 
counter to the view taken by an even higher tribunal. 

A careful consideration of the judgment of the Privy 
Council in Debi Mangal Prasad Singh v. Mahadeo Prasad - 
Singh 2 does not seem to me to necessitate anything of the 
kind. The question for decision in that case was thus propoun- 
ded by Lord Robson who delivered the judgment (page 238). 

“ Whether immoveable property obtained by a Hindu widow 
on partition under the Mitakshara law, is part of her Stridhan in 
the narrow sense of that word, indicating her separate property 
or peculium which passes on her death to her own heirs; or is 
merely part of her Stridhan in the wider sense in which the 
word is sometimes used, as indicating any property in which she 
may have some righi of proprietorship”. 

Such a question could never arise in this presidency, where 
the custom of allowing a share on partition to the widow of a 
deceased co-parcener does not obtain and the effect of the decision 
was simply to place property thus Acquired by a widow on the 
same footing as regards devolution, as property acquired by 
inheritance. That property acquired by inheritance is an excep- 
tion to the general rule laid down by Vijnaneswara is recognised 
by Subramania Aiyar, C. J. in the Full Bench case. 

Reliance is placed by appellant’s vakil on the general remarks 
regarding Chapter II, S. 11 of the Mitakshara to be found on 
pages 239 and 240 ofthe report. Their effect is simply this. 
Their Lordships say that Yajnavalkya's language is open to the 
meaning that a woman’s property of whatsoever kind descends 
always to her own heirs. They say “ It is difficult to adopt the 
latter construction in view of the undcubted fact that, as Sir 

“4. (1904) I. L. R. 28 M. 1, 2, (1911) I. L. R. 84 A. 284, 
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Arthur Wilson said in delivering the Judgment of their Lord- 
ships Board in Sheo Shankar Lal v. Debi Sahai 1 “ most of the 
old commentators recognise, with regard to the property of a 
woman, whether called Stridhan ce by any other name, that there 
may be a room for differences in :ts line of descent according to 
the mode of its acquisition.” 

Now the Full Bench deciston at this Court does not by any 
means proceed on the construction that a -voman’s property of 
whatsoever kind always descencs to her own heirs: as already 
pointed out, one important exception (property acquired by in- 
heritance) is specifically recognised. On the other hand, their 
Lordships of the Privy Council co not go 30 far as to say that 
the dictum of Vajnaneswara rega-ding property derived from the 
additional sources specified in cli use 2 of the section is devoid 
of authority. Twice in the caurse of thei- judgment they are 
careful to explain the very limited quest on for their deter- 
mination (the devolution of a voman’s property acquired by 
partition) and as I understand them, they go no further in the 
passages relied on, than to point cut that the Mitakshara passage 
should not be regarded as an authoritative and conclusive rule of 
law placing all kinds of woman’s property in the same footing as 
regards devolution. What thei: decision vould have been re- 
garding the devolution of propezty acquired inthe way the suit 
property was acquired, it is impcssible to say. 

I therefore am of opinion zhat the Privy Council decision is 
no authotity for refusing to follow the ruling in Subramaniam 
Chetty v. Arunachellam Chetty £ 


I would therefore dismiss this second appeal with costs. 

Tyabji, J.:—The question in this adpeal is whether the 
plaintiff who is the daughter of cne Subbamma is entitled to the 
property referred to in the plaint, as against her brothers. It has 
been argued before us with reference to the questions (1) whe- 
ther the property must be considered tb be the Stridhanam 
property of the said Subbamma and (2) whether the incidents 
annexed to this property, so far as devolution and succession are 
concerned must be determined by the rules prevailing in. regard 
to Stridhanam property or whether some other rule of succession 
must be applicable to it. 


a ae ee et 
1.. (1908) I. L. R. 25 A. 468 (479: 2. (1904 I.L: R. 98M. 1. 
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The property in question was, it is admitted, acquired by 
Subbamma without. the aid of any funds derived either from her 
husband or from any third party. It has been found. that she 
purchased it and paid the purchase money by means of’a loan 
secured on the mortgage of the very property which she 
purchased, and that subsequently the loan was paid off and: the 
mortgage redeemed. 

The texts relating to Stridhanam property have often been 
the subject of interpretation, and they have recently been consi- 
dered by the Privy Council in Debi Mangal Prasad Singh v. 
Mahadeo Prasad Singh 1. The argument before us has been 
that the property in question cannot be considered to be the 
Stridhanam property of Subbamma inasmuch asit does not fal] 
within any of the six specified classes of what has been termed 
strict Stridhanam. It is beyond dispute that the property was 
not given to Subbamma by (1) the-father (2) the mother (3) the 
husband or a brother or (4) received by her at the nuptial fire (5) 
presented to her on her husband’s marriage to another wife ; and 
the only question is whether it can fall under the final word 
“adyam ” occurring in Yajnavalkya’s description of Stridhanam, 
which word in the light of: judicial interpretation, may be 
rendered as “and the like.” The argument for the appellant 
has been that the interpretation of that expression “adyam ” or 
“and the like?” by the ‘Mitakshara cannot now be accepted, that 
as that interpretation has been made to include property 
acquired in five -different modes, namely by (æ) inheritance (b) 
purchase, (c) partition (d) seizure or (e) finding and as there 
are decisions (See Sheo Shankar Lal v. Debi Sahai 9), binding 
upon this Court that property acquired by a woman by inheri- 
tance and by partition do not form her Stridhanam in such a 
sense that on her death it passes te her Stridhanam heirs in thé 
female line to the exclusion of males—therefore it must follow 
that property acquired in any of the other three modes referred 
to by the author of the Mitakshara is not Stridhanam and in 
particular that property acquired in the mode in which Subbamma 
acquired the property in question should also be excluded from 
stridhanam property in the said sense, 

The real question before. us, however, seems to be what is 
the rule of succession applicable with reference to this property 


1, (1911) I. L. R. 84 A. 284. 2. (1908) I. L. R. 25 A. 468, 


PART XIV.] THE: MADRAS LAW JOUBNAL REPORTS. 503 


of which Subbamma died possessed. It seems to me that the deci- 
sions holding that, where.a woman has inherited property or 
acquired it in the course of parzitton she does not form a stock 
of descent, but that she is to be. considered to have held- it as a 
limited owner and that successor is to be traced again as from 
the last full owner—decisions to that effect are not sufficient, to 
form the basis on which we ouzhi to proceed for the purpose of 
the decision in the present case. [n Subramaniam Chetti v, 


Arunachellam Chetti 1; the urderlying principle is more than 


once Suggested, or I might say assumed to be whether the pro- 
perty in question was at the aksclute disposal of the woman, On 
page 5, Sir Subramania Aiyar says: “In the absence ofany clear 
provision of Hindu Law, definmg the character of her interest in 
the-income, it must, on general grounds, be held that what be- 
comes vested in her in her own right and what she can dispose 
of at pleasure i is her, o vn property, not limited but absolute, ex- 
clusive and separate in every sense and devolving as such ”. On 
the other hand in page 6 he says. “No doubt- it is now settled 
that, notwithstanding Vijnanesvara’s authority, property inherited 
by a female from a male or a -emale would not pass to her own 
heirs, that is to say, the women so eee takes a limited and- 
qualified estate with reverter ¢ nnéxad to it.’ 

If this be the principle, then it is‘possible to lesa and 
reconcile the decisions restric:ing property which may be describ- 
ed as Stridhanam proper by excluding therefrom such property 
asa -woman has inherited or acquired by ‘partition ; for in the 


case of property acquired by inkeritance or partition it may be 


assumed on general principle that-it was intended that the 
‘woman should take only = limited ‘interest therein, and that 
after providing for her maintenance thereout during her lifetime, 
it should revert:to the heirs cf zhe last full owner. 


With reference to the property now in question, however, ‘it 
is difficult to see how it, can be said to revert inasmuch, as 
Subbamma cannot, by any stretch of the principle to which I 
have just alluded, be considere] to have acquired this property 
only with limited rights, nor can the rights of any third persons 
be so extended as to allow of oar proceeding on the basis that during 
the life of Subbamma: they had even any inchoate ngapi in the 
property. 


- 4. (19051. L. R. 98M. 1. 
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- In this connection the following text and comment on it 
taken from Subramaniam Chetti v. Arunachellam Chetti 1 is 
particularly pertinent. “Still more to the point” says Sir 
Subramania Aiyar “‘is the text of Dewala; “Her subsistence, her or- 
naments, her perquisites, andher gains are the separate property of 
a woman’. This is quoted and relied, on in the Digests of the 
Bengal, Benares and Southern Schools such as the Dayabhaga 
(Chapter IV, sec. 1, verse 15) the Viramitrodaya.(chapter V, part 
I, section 7) the Madhaviya (Burnell’s ‘Translation’ page 46) and 


‘the Saraswati Vilasa (Foulke’s ‘Translation’ section 276, page 


57). Compare also the Smriti Chandrika Chapter IX, section 
I, placita 6 to 10. This text is certainly not to be confined, as 
suggested on behalf of.the defendants, to gifts for maintenance 
made out of affection, for as pointed out by Dr. Jolly (Hindu 
Law of Partition, Inheritance and Adoption, page 236), 
Sanscrit term ‘Vritti’ (subsistence) in the text has been under- 
stood by commentators to include what is given by the heirs, and 
in Mani Lal Rewadat v. Bai Rewa ? arrears of maintenance © 
recovered by a wife under a decree against her husband were 
held to be stridhanam, though Aparibhashika Stridhanam with 
reference to the distinctions peculiar to the Mayuka,”’ ; 
What then is the rule of succession applicable to property 
which must be taken to have been the absolute property under the 
entire control of a woman governed by the Hindu law—property 
with reference to the succession to which it was conceded before 
us that the woman must be taken to be the stock of descent? It 
seems to me that for the reasons indicated in Subramaniam Chetty 
yv. Arunachellam Chetti 1 in the case of property found to be the 
absolute property of a woman under her entire and unfettered 
control there ought to be only one rule of succession recognised 
in Madras, namely, the rule of succession with reference to 
Stridhanam property. The learned pleader for the appellant had 
very great difficulty in suggesting any other rule as being appli- 


_ cable. It was impossible for him not to concede that Subbamrmia 


must be taken to be the stock of descent; and his argument could, 
therefore, be only treated on the basis that Subbamma’s heirs 
must be taken to be her sons ‘either in preference to, or con- 
jointly with her daughter. It seems to me to be impossible to 
give effect toa rule of law which cannot even be stated with 


1. (1904) I.L,R. 38 M. 4 at. 17. 3. (1899) 1L,R. 17 B. 758 


a 
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certainty by the person who desires to rely upon it. The only 


authorities that could be cited in favour of the nebulous sugges-. . 


tion made by the appellant wer2 drawn from Bombay and based 
on the Mayuka, a text whic, it is admitted; is not prevalent 
in Madras, This fact and the great weight due to Swbra- 
maniam Chetti v. Arunachalam Chetty 1 enable me to omit 
from consideration the decisons given by the Bombay High 
Court, although, Westropp C. J- and West and Telang JJ. took 
part in those decisions Vijiarangam v, Lakshmanam 2, 

For the reasons that I have given, I am of opinion that the 
Lower Appellate Court was right in applying the Stridhanam rule 
of succession to the property in question, and agree therefore that 
the appeal should be dismissed with costs. 


IN THE HIGH COURT.OF JUDICATURE AT MADRAS. 


_ Present :—Mr. Justice Eumarasami Sastri, 
S. Kuppusami Aiyar .. ° Detitioner (Accused). 


High Court—Criminal Procedure Code, S: 485—Charter Act, S. 16— Power to 
quash proceedings at any stage—Francig of charge—Quashing'of, at that stage— 
Indian Penal Code, Ss. 169,504—RGFe of process server to enter any house without 
permission—Tender of summons—C orapletion of, savice by—Intention to cause 
breach of peace or knowledge of like ihood of—Essentials for charge under S. 504. 

‘The High Court has jurisdictior to interfere at any stage of a Oriminal pro- 
ceeding if it considers that in the inserssts of justice, it should do so. e 

In this case the High Court quasked the proceedings against the accused,-a 
respectable pleader against whom charges ‘had been framed for offences under Ss. 
189 and 504, Indian Penal Code, or tke ground that the prosecution was in the 
opinion of the court, a groundless =nc vexatious prosecution. 

The fact of a sub-pona being enrrusted to a process server does not give him 
_ a general right of entry into any house without obtaining the permission of the 

owner or person in charge. The mer fact that the owner asked the process server 
to get out would therefore be no alfence. ana: 


Service of summons is complese when it is tendered to the witness. - 
- Where the endorsement on a summons was to tne effect that after tender of the 
summons to the witness, the accisel, the son ‘of the witness, and the owner of the 
house came up, abused the process server and asked him to get out of ‘the house 
and that the witness immediarely afser received the summons and batta and 
signed his name. 


Held : that the facts as set out did not disclose an offence under 8. 189 of the | 


Indian Penal Code. 
Held also that in the absence at evidence that the accused intended to cause a 


breach of the peace or knew that a breach of the peace was likely, a charge under 
S. 504 I. P. C. also was unjustified. 


Orl. Rev. Case. 667 of 1914. “Gel, Rev. Pet. 565 of 1914. 12th & 26th March 1915. 
1. - (1904) I.L.R. 28 Wi. I. 2. (1871) I.L.R. 8 Bom, 0. H, R, 244, 
8. (892) LL.R. 17 B. 758. i 
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Petition under Ss, 435 and 439 of the Code of Criminal 


` . Procedure, 1898, praying the High Court to revise the order 


(charge) of the Court of the 2nd Class Magistrate of Tranquebar 
dated the 29th July 1914 in Calendar Case No. 229 of 1914. 

-The Public Prosecutor on behalf of the Government. 

R. Sadagopachariar and ‘C. Rajagofala Iyengar for the 
Petitioner, 

“The Court made the following 

Order :—This is an application under S. 435 of the Code of 

Criminal Procedure and S, 15 of the Charter Act praying that the 


‘Charges framed against the petitioner by the Second Class 


Magistrate of Tranquebar may be quashed. 

The case for the accused is that he was charged under Ss. 
189 and 504 of the Indian Penal Code, that the evidence on 
record is insufficient to substantiate either of the charges and 
that the proceedings were instituted out of pure malice and with 


the object of harassing the petitioner. 


A preliminary objection has been taken by the Public Prose- 
cutor as to the maintainability of the petition and the power of 
the High Court to interfere. So far as the power of the High 
Court is concerned the point seems to be concluded by authority. 
In Chandi Pershad v. Abdur Rahman 1, it was held that the 
High Court had power to interfere at any stage of a case 
if it considers that the grounds have been made out for inter- 
ference. Their Lordships at page 138 observe as follows :— 
“ We feel bound to say that Mr, Pugh did not attempt to con- 
tend that the charges framed against Chandi Pershad could be 


sustained. Hé rather confined himself to urging the impro- 


priety of our interference at a time when the case is still 
pending before the Magistrate. There can be no doubt, however, 
that we have the power to interfere at any stage of the case, and 
when it is brought to our notice that a person has been subjected 
for over two months to the harassment of an illegal prosecution, 
we think it is our bounden duty to interfere.” In Choglal Das 
v. Anant Pershad Misser 2, it was held that the court had 
power to interfere in any case and at any stage and the above 
passage from Chandi Pershad v, Abdul Rahiman 1 was approved, 


While admitting the general power of the High court, their 


. í. (1894) I. L. R. 2920. 181. 2. (1897) I. L. R, 25 C. 283. 


`œ 
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Lordships state that the interference shotld be rare and only in 
exceptional cases and that the safe practical test would be to see 
whether a bare statement of the facts of the case without any 


elaborate argument should b2. sufficient zo convince the Court | 


that it is a fit case for intecfe-ence, at an intermediate stage.. In 
Jagat Chandra Muzumdar v. Jucen Empress 1, the power of the 
High Court to interfere in any case and ac any stage was referred 
to and their Lordships found that in cases where there is some 
manifest, and patent injustice apparent on che face of the procee- 
dings calling for prompt redress ‘the Higa Court has power to 
interfere. Their Lordships quashed tke proceedings in the 
particular case as they were a opinion that “ it is clearly most 
unfair to.the accused that he should rot be called upon to 
rebut a charge which upon the =vidence, 5 baseless in so far as 
it affects him.” In Queen Empress v. Nazeshappa 2 , it was held 
that the High Court could inte-fere with an interlocutory order 
_ passed bya Magistrate and Mr. Justice Ranade observed as 
follows :—“ A preliminary cbjection was raised by the Govern- 
ment pleader that, as the prozezdings before the Magistrate were 
still pending, this court could not interfee with an order passed 
by the Magistrate in an interlocutory stage. The words used 
in S. 435 of the Code of Criminal Precedure are, however, 
very gencral and empower the High Cou-t to send for the record 
of a case not only where i- wishes to satisfy itself about the 
correctness of any finding, sentence or order but also as to the 
‘regularity of any proceedings ic Subordinate Courts. In Abdul 
Kadir Khan v. Magistrate cf Purnech, 3, the High Court of 
Calcutta expressly ruled that it had jurisdiction to revise inter- 
locutory orders. This power was again exercised by the same 
court in respect of an illegal Manicipal prosecution Chandi Per- 


shad v. Abdur Rahman +t. Ve follow these decisions and over-' 


_ rule this preliminary objection urged by the Government 
Pleader.” 

There can thus be little doubt that, -hough the power has to 
be exercised with great care, tEe High Court has jurisdiction .to 
interfere at any stage of the Droceedings, if it considers that, in 
the interests of justice, it should do so. No hard and fast rule 
can be laid down as regards tke class of tases in which the High 
Court will interfere. ; 


1. (1899) I. L. R. 26 0. 786, 2. (186) I.L 20 B 548, 


R 
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In the present case the accused is charged with offences un- 
der sections 189 ana 504 of the Indian Penal Code. 


A careful consideration of the prosecution and the, exhibits 
filéd in the case leads me to the conclusion, 1. that the 
ingredients necessary to constitute an offence under Ss, 189 
and 504 have not been made out,- and (2) that the case as 
presented to the Court bears considerable evidence of fabri- 
cation and that the development that the casé has under- 
gone from the first report of the process server dated 21-4-14 
shows that this is not a bona fide prosecution but that the com- 
plainant is a tool in the-hands of others. 


The case for the prosecution is that the accused (who is a 
respectable pleader) obstructed the service of summons on his 
father whom he had subpoenaed as a witness for his client. 
There is absolutely nc motive suggested why accused should 
have done so and the whole story is onits face improbable. 

Before an offence under S. 189 of the Indian Penal Code 
can be made out it must be shown that there was a threat of 
injury to a, public servant for the purpose of inducing him to do 
any act or forbear or delay to do any act connected with the 
exercise of his public function. ; 


In the present case it > is admitted that the summons was 
tendered to the witness before the accused appeared on the scene. 
Though the complainant does not stick to one story as to when 
the witness signed his name there can be little doubt that he. 
was served with the summons. `I cannot help observing that 
the story told by the prosecution 1st witness bears considerable 
traces of addition and improvement if reference be made to his 
sworn endorsement on the complaint. The endorsement shows 
that summons was served in the house of the accused and that 
there was no threat of violence but only abuse. The whole of 
the story about the street scene which is inconsistent with the 
version in the endorsement on-the summons is an afterthought 
and in-my.opinion false. 


There is nothing to show that the accused intended fo 
obstruct service or as a matter of fact obstructed it. Ser 
vice of summons is complete when it is tendered to the witness 
and his refusal-to sign the original makes no -difference. R. 10 

of O. V of. the Code Civil Procedure states “that service. ofa 
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summons shall be made by celivery or tendering a copy of a’ 


, summons. If the party refuses to sign the acknowledgment, all 


that the process server has to Jo isto affix it. R.8 of O. XVI 
of the Code of Civil Procedure enacts that service of summons 


` on witnesses shall be in. manner prescribed in O. V., 


The endorsement.on the simmons is to the effect that after 


tender of summons to the witness the accused came up, abused 


che process server and asked nim to get out of the house and. 


that the witness immediately afterwards received the summons 
and batta and signed his name. Assuming that accused abused 
the process server, it will not constitute an DENG under S., 189 
of the Indian Penal Code. : 


As regards the charge urder S. 504. mere abuse will not do . 


without an intention to cause breach of the peace or knowledge 
that a breach of the peace is likely. Thereis nothing to show 
that the accused had any sich intention or knowledge. The 
endorsement on the summcns does not warrant any such 
inference. 


It appears from the: sudpoenea that it was to be served on 
the witness who ts described as residing at No. 6 Pattamangalam 
Agraharam, Kasba Mayavaram. The process server has power 
to enter that house- i in order to effect service. He however went 
inside the house of the accused in Vellalar Koil Rettai, Street 
without permission and the accused is said. to ‘have abused him 
and asked him to get out. i 

I do not think that the žact of a subpcena being entrusted 
toa process server gives him a general right of entry into any 
house without obtaining the permission of the owner or person in 
charge. Such a general power to enter any house at any time 


is not given by any of the provisions of the code and would in 


my opinion be a serious violation of private rights. The mere 


fact that the owner asked the process server to get out of his: 


house would not be an offence. Assuming that the request 


to go out of the house was accompanied by the words “ Badava, ` 
Rascal” it cannot be said tnat the objector intention was to’ 


provoke a breach of the peaze however improper the language 
may be. i 
The case was fully argued on both sides and giving it my 


best consideration I think -hat ‘this is a casé wheré I ‘ought to 
? 
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interfere. It is easy to see what injury is likely to be inflicted on 
a respectable pleader, by a vexatious and protracted criminal trial. 
It may.be that after a protracted trial the accused will be acquitted 
but that does not appear to be a sufficient ground for not saving 
him from what I consider to be a groundless and vexatious 


prosecution: 


I quash the proceedings in the Lower Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir John Edward Power Wallis, Chief Justice, 
and Mr. Justice Coutts Trotter. ; 
Venkataramanna .. Appellant * 
v. oe : (2nd Defendant). 
Ra Jj. Venkatapathi Nayani Varu 
(minor) by his agent next friend Respondent een 
D. Vasudeva Rao. 


Deed— Co: istruction —Kagan Paita —Estate of inheritance not per se conveyed 
—May be shown to be perpeiual grant by proof of surrounding circumstances and: 
subsequent conduct. l 

Though the term Kayam Patta does not per se convey, an estate of inheri- 
tance, the circumstances under which ‘the patta is granted and the subsequent 
conduct of the parties may show that a perpetual grant was intended. 


Appeal against the decree of the Court of the Subordinate 
Judge of North Arcot in O. S. No. 79 of 1911. 

L. A. Venkatraghava Aiyar for the Appellant. 

:  §. Swaminathan for Respondents. 

The Court delivered the following 

Judg nents :—The Chief Justice :—This case is one’ of some 
difficulty and rather on the line, but after having the very full 
argtiiments of the counsel on both sides, we have come to the 
conclusion that we cannot support the decision of the Subordinate 
Judge. l 

The question is as to whether the onns of Ex. A amounted 
to a permanent grant. The words used are “ Kayampatta” which. 


_ are translated as “ perpetual lease”. Prima facie of course these 
“words would be taken to mean what they say. But there is a 


long course of decisions mostly in cases arising in Northern 
India, but treated by this court as applicable also to this part 
of - India, that having regard to the general usage of the country, 

such words as these and the words “istimrari mokurari” do not 


A. S. 36 of 1918. i 25th Febraury ‘15. 


“l ~ 
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prima facie convey more than ife-estates. That.doctrine was 
applied to this part of India amd to a term similar to that -in the 
present case in Rajaram v. Narasinga 1. 1. The term there was 
“ Kayam Saswata Patta” which=s even stronger, as the word 
“< Saswata’ is not used here, and yet the court consisting of Parker 
and Shephard JJ. held that it:dīi not convey a permanent right ; 
‘and in Foulkes v. Muthusar-i Gounden 2 , Subramania Ayyar 
and Moore, JJ. did not differ from the ne as there laid down. 

They say “It is quite true, as urged for the appellant, that 
when land or even an interest in land is intended to be 
transferred hereditarily, it is usual to indicate that intention by. 
the use of the words ‘from sen to grandson; from generation to 
generation’ or the like. In tie present instance, however, there 
was no transfer of land or an mterest in land, but only an agree- 
ment as to the rate at which assessment was to be paid in respect 
of lands, in which the pa-t found to pay the assessment 
admittedly already possessec “a heritable estate.” They ac- 
cordingly distinguished the case before them on that ground. But 
while that is the general principle, at the same time it has been 
again and again laid down >y their Lordships of the Judicial 
Committee that we are to look to the surrounding circumstances 
and to the conduct of the parties to see what their real intention 
was inthe grant. For that proposition itis only necessary to 
refer to the decision Tulsi Pershad Singh v. Ramnarain Singh 3. 

On page 130 their Lordships say: “After this review of the 
decisions, their Lordships tkirk it is established that the words 
“istimrari mokurari” in a-pettah do not per se convey an estate 
of inheritance but they do rot accept the decisions as establish- 
ing that such an estate cannot be created without the addition of 
the other words that are meationed, as the Judges do not seem 
to have had in their’ mmds that the other terms of the 
instrument, the circumstances under which it was made, or the 
subsequent conduct: of the parties, might show. the intention 
“with sufficient certainty to erable the Courts to pronounce that 
the grant was:perpetual.”” “The question, which is one of some 
difficulty with which we are faced here is to decide whether the 
subsequent conduct of the 5erties is sufficient to enable us to say 
that the grant was perpetuel end we think that on the whole that 


(1891) I. L. R. 15 M. 19% 2. (1898) I. L. R. 21M. 
; 8. (186) I. L. R. 190. EH idi 
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qüëstión must be answered ‘in the affirmative. The grant was 
madé in 1857 and there ate a number of documents, Exhibits 
I, IV and VIII which would not perhaps be of very great value 
if they stood alone, showing that the grantées dealt with their 
tenant as if they were entitled to permanent rights. Then we 


“have Ex. IX of the year 1879 which is a mortgagé by the grantee 


to the grantor for Rs. 700:1t is said that it may have been the life 
interést only of the grantée that was mortgaged; but that is by 
no means apparent when we consider this grant with the further 
documents which have been referred to. We have Exhibit B of the 
year 1895 which is a document of compromise between the grantor 
and the grantee and his sos and in that document it is distinctly 
stated that the grantee has a permanent right. Not only is thé 
grant spoken of as a permanent grant, which expression would 
scarcely have beén used by the Zamindar’s people so soon before 
the right of redemption was likely to fall in if they denied the 
permanent character of the grant; but also there is this stipula- 
tión: “Out of the Rs. 80, the permanent total yearly amount of 
demand which you have to pay every year we shall remit 
permanently at the rate of Rs. 40a year”, “ Which you have-to 
pay”, the plural * you’ is used, and in a document from a superior 


to an inferior, suggests that it applied both to the grantee and 


his sons. Then we have Exhibits KV and XV (a), which show 
that when cértain of thésé lands were acquired for public purposes, 
the compensation was paid to the grantce and that the grantor 
and his heirs made no claim to any share init. But stronger 
than all these is the evidence as to the’ way in which the grantor 
régarded grants in these terms of neighbouring villagers. Exhibit 
VI is a purchase by the grantor from the grantee under Ex. V, 
which is similar in terms to the present document. -It is sought 
to Suggest ‘now that this was a purchase only of the life interest 
of the grantee, but there is nothing in the document. to support 
that suggestion. Then we have a still stronger instance in 
Exhibits XVII and XVII (a). Under Ex. XVIIa representative 
of the grantee sold a share in the village to a third party and 
under Ex. XVII (a) the heir of the grantor in the year 1892,. 
that is forty years after the date of the grant in question purcha- 
sed that part of the village which had beeri alienated under Ex. 
XVII. It-is immaterial whether the original grantee was dead as 
he most probably was‘at that period, because forty years after the 


+ 
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grant his expectation of life must ‘be very small ‘in this country 
ànd riot worth purchasing. It is we think, exceedingly significant, as 
showing the way in which these grants were regarded by these 
people, that the grantor’s heir should have purchased back part 
of the grant. On the whole I think there is sufficient in the 
subsequent conduct of the parties to take the case out of the rule 
which is laid down in Rajaram v. Narasinga 1 and I would 
therefore reverse the decree of the Subordinite Judge and dismiss 
the suit with costs throughout. 
-Coutts-Trotter, J:—I agree. I should only like to add this: 

I think the language which their Lordships of the Privy, Council 
employed in Tulshi Pershad Singh v. Ramnarain Singh 2 was 
expressly used in order to leave the Courts free to give the full- 
est -effect to the circumsatances of each case and to avoid 
laying down any hard and fast rulezof construction, and I think 
we are carrying out the intention of their Lordships in giving 
full effect to the surrounding circumstances of the case. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr.. Justice Seshagiri Iyer and Mr. Justice 
_ Kumarasami Sastri. i 


Pichi Aiyar and another Appellant* (Defend- 
D. ants, 1 and 2). 
Subbarayar alias Subramania Aiyar...Respondent (Plaintiff). 


C. P. C. Code S. 11 Expl. IV—Res judicata—Claim for set off—Omission to 


put forward —Subsequent suit on.the ciaim, if barred. 4 

~ A defendant who has a claim for set off is not bound to put it forward in 
answer tothe suit against him and his failure to do so cannot take away his right 
to sue for the amount subsequently. 


Appeal under clause 15 of the Letters Patent against the 
Judgment of the Hon’ble Mr. Justice Ayling dated 12-3-1914 in 
C. R. P. No. 188-of 1913, preferred against the decree of the 
Court of the Subordinate Judge of Trichinopoly in S.C, S. 
No. 1407 of 1912. 

S. Varadachariar and §, Parthasarathy Aer for Appel- 


lants. 
T. R. Venkatarama Sastzi for See pondents 


The Court delivered the following 
Judgment: -The decision of the learned Judge is right. 
Mr. Varadachariar draws attention to the written statement in 


OS D. P. A259 of 1914.” | 7 
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the:suit of the manager against the subscriber and argues that 
the claim for profits was pleaded in that suit and must. be 
deemed to have been decided against the subscriþer ; the defence 
in that case’ was one of ERER and no question of set off arose 
for decision. 


The learned Vakil broadly contends that in all cases where 


independent obligations arise’ out of the same contract, the 


defendant is bound to plead his claim by way of reduction’ of 
the amount sued for. We do not- think that such a contention 
is well founded.| The authorities cited- by him Vinayak v. 
Dattatraya 1; and Rukmani Bai v. Venkatesh 2, do not support 
him in that contention. ` In those’ cases, the learned Judges held 
that the plaintiff omitted to sue for a right which was an adjunct 
to the main. ‘right claimed and that it was not open to him to 
agitate the matter again. T3 


A defendant who bas a claim for sèt off is not bound to put 
it forward in answer to the suit against him and bis failure 
cannot take awav his right to sue for the amount subsequently, 

There can be no res judicata under such circumtances. We 
dismiss the appeal with costs. 


» 


1, (1902) I. L. R. 26 B 661. 2. (1907) I. L. R.31 B 527. 
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KEN oy -~ PRIVY COUNCIL. 
- Present E Dunedin and Shaw, Sir John Edge and 
ME. Ameer Ali. 
z [On Appeal from the High Court at Bombay. | 


; Karmali Abdulla Allarakhia ... Appellant, * 
, M 
, ~ Vora Karimji Jiwanji and others ... Respondents. 


r; Partinershyp—Indian Contract Act, 8s. 239, 249, 262 and 251—Agreemeni 
to .buy jointly—Commission and prts to be divided—Shipment separately — 
Bills to be drawn separately—Acceptancs by a-third person. 

"| A and B resolved ip have a joint speculation in sugar; purchases were to be 

‘made jointly but in order to keep the venture secret from a rival trader, it was 

agreed to keep up appearance of separate purchases, each of half. Invoices were to 

be taken out separately and bills also to be drawn separately but the profit was to 
be divided equally; if the bankers refusec. to discount the bills.O, a third person was 
to come to their rescue by interposing kis credit. A retired the bills of which -he 
was the drawer but B not having done his C who had to meet his bills sued both 

A and B for the recovery of the amount. i 
` -~ Held that there was a partnership between Aand Band any advance made to 

‘them was to the partnership and therefére both were liable for the amounts of the 
bills. . 7 

ai In the case of a limited partnership, liability can be enforced against a partner 
when the document does not on the fac of it bind him, only when it is shown that 


‘the act was within the operations natural to the parinetahip and for the “partner 


‘ship. H : 
;.. The following passage'from Bell's ommentaries on the Principles of Mercan- 
tile J jurisprudence, ‘Sec. 895 quoted with approval as the true test of partnership 
‘ fiability : c 
‘” “Where goods are purchased or money raised for WA adventure and the 
dealing though ostensibly by an | individual i is truly and substantially a dealing of the 
joint adventure, the adventurers are li-ble as partners. But there is no such res- 
‘ponsibility for goods, etc, purchased onthe credit of an.individual adventurer pre- 
‘viously ‘to the contract though afterwards brought into stock as his contribution.” 
Adansonia Fibre Co. (1) distinguished Gouthwaite v. Duckworth (2) approved 
British Linen Co. v Alexander (8) approved Saville v. Robertson (4) ; ieee v. 
Dobson (5); White v. Mc I ntyra (6) distinguished. 
‘Lord Lindley’s doubts as to the saindness of the principles involved in Gouth-, 
‘waite .v. Duckworth (1) explained away- 
c - Appeal from a judgment and fects of the High Court of 
Bombay dated January 17, 191D reversing a Judgment and Decree 
of the High Court (Original Sde) dated April 13, 1909. 
Karimji Jiwanji and Rashid Alladina respondents, had been, 
prior to the year 1906, purchasing brown sugar in Mauritius and 


te. te ` * 18th November, 1914. 





_ 1, (1874) 9 Ch. 685. 2. (1810) 12 East 421. 
~ ` 8.” (18538) 15 D. 277. ` 4.. (1792) 4 Ter. Rep. 720, 
F 5.' (1868) 15 C. B.N. 8: 460, 6. (1841)-8 D. 834, ' 
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re-selling in Hongkong in competition with each other. On 
July-25, 1906 the respondents with a view to ending such com- 
‘petition and with the privity of Karmali Abdulla Allarakhia, the 
appellant, entered into an arrangement with each other relating 
to future purchases and sales of brown sugar. The-agreement 


_ was endorsed by the appellant as follows. 


“As stated in claim 4 of the above agreement of the Banks 
at Mauritius should owing to any reason whatever not take the 
‘Bombay Hundis of the Mauritius firms of Khoja Rashidbhai 
Aladina & Co., and Bora Karimji Jiwaji & Co,, against the goods 
shipped and consigned to our Hong-Kong firm then we bind our- 
selves by this agreement to send ‘credit’ from ‘this place or’ to 
remit by wire half the amount (of the price) of the goods to the 
aforesaid firms at Mauritius,” 


The respondents issued hundis in their respective names 
which were met by the appellant. All these were done in order 
to keep the arrangement secret from the sugar selling merchants 
and exporters in Mauritius and from the dealers in Hong-Kong 
and from the public interested in the sugar trade as otherwise 
difficulties. might be experienced in dealing in the sugar. Karim 
and Rashid were to buy sugar separately and then to divide it 
between them. It was to be shipped separately, but the profits 
were to be equally divided. Karim retired all .the hundis 
drawn by him in due course, but Rashid in the meantime became 
insolvent. The appellant Karamali who had accepted these 
Hundis had to meet the Hundis which were drawn by Rashid. 
He claimed the amount so paid from Karim representing that the 
whole concern was a partnership and that he was liable for the | 
payment of the sums paid on behalf of Rashid. This the res- 

_pondent, Karim denied and stated that the transactions were 
separate. An action was then brought in the High Court. for 
the recovery of the sum. The judgment was given in favour of 
the appellant, but on appeal this was reversed on the ground 
that there’ was no partnership under the agreement. ‘The 
appellant then appealed to the Privy Council in due course. | 

De’ Gruyther, K. C. with O’ Hagan for the appellant 
contended that partnership contract’ in India’ was governed by 
the Indian Contract Act of 1872. Chap. XI S, 239. defined a 


_ partnership as the relation subsisting between persons who have 
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engaged to combine their property, labour or skill in some 
business and to share the profits thereof.. By S. 249 each partner 
was liable for all debts and obligations incurred in the usual 
course of business by or on bekalf of the partnership. If there 
were debts jointly owed by tae partnership andal so.separate 
debts due from any partner, the partnership property was by 
S. 262 in the first instance responsible for the partnership debt. 
S. 491 provided that any act necessary for or usually done in, 
‘carrying on the business of a partnership by a partner, was 
binding upon his co-partnershi>. In the present case there was a 
partnership and the debts in juestion were incurred by and on 
behalf of the partnership in thea usual course of business. These 
debts were incurred to carry oa the partnership. The appellant 
took part in the transaction and promised to interpose his 
credit whenever necessary. “he parties never paid anything: 
the sugar was bought on credit throughout. Roughly half 
the quantity of sugar wes bought by each and all hundis 
were drawn in the same form and on the same date. The amount 
belonged to the partnership ard the agreement expressly provided 
that for the purposes of consiznment it was to behalf and half. 
The persons had agreed tc combine labour and skill and to 
share their profits. Therefor2 there was a partnership; and for 
the debts incurred each partner was liable. ; 


Réference was made to if. Sircar-v. K. Dasi 1, Bank of 
England v. Vagliano 2, Goutrwaite v. Duckworth 3. 


Clauson, K. C. and Lowndes for the respondents contended 
that the agreement between the respondents was made with. the 
privity of the appellant and each was to be responsible only for 
his moiety of the joint shipment. The agreement did not in law 
constitute a partnership betwzen the respondents in the ordinary 
sense, but only a joint vertcre between them, the limitations of 
the authority of each witk respect thereto being known to the 
appellant. The Hundis were drawn in the name of each and for his 
own purpose and there was ro agreement between the respondents 
to be responsible for each others Hundis. Not only that the 
shipments were to be separate but the account of sales of 


their respective halves hac to be rendered separate. 
a 
1. (1896) L. R. 23 I. A. 26. i 2. (1891) A. C. 107. 
3. (1810) 22 East, 424. 
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[Lord Dunedin :—If sugar was sold to A without payment, 


‘could an outsider-vendor sue B. ?] 


Reference was made to 


Heap v. Dobson 1, Gibson v. Lupton 2, Lindley on Partner- 
ship pp. 231—233. 


De Gruyther :—In reply referred to Gouthwaite v. Duok- 
worth 8, 

The Judgment of their Lordships was delivered by i 

Lord Dunedin :—This action arises out of transactions con- 
nected with a venture in brown'sugar entered into by the first and 
second Respondents. The.second: Respondent is now bankrupt 
and the third Respondent is his official assignee: and neither of 
them defended the action or took part in the proceedings under 
appeal. 

The first Rasnoadent Karimji, and second Respondent, 
Rashid, were both merchants carrying on business in Mauritius 
and had for some time been rivals in the sugar trade. 

Rashid had all along also had a Bombay house, and ‘Karim 
was in the act of setting one up, but it was not at the date to be 
presently mentioned yet open. 

The Appellant, Karmali, is a merchant carrying on business 
in Bombay and Hongkong. 


Karim and Rashid resolved to fave a joint speculation in 
brown sugar to be shipped from Mauritius to Hongkong: The 


terms of the arrangement they made between themselves were on 


25th July 1906 embodied ina stamped agreement. The docu- 
ment is too long to quote, but may be summarised thus—It begins 
oe a preamble that the parties “for the purpose of doing busi- 

‘ness in partnership in brown sugar from Mauritius to Hongkong 

“agree to act as follows. Then follow the terms. Purchases 
“were to be made jointly” at Mauritius. These purchases were 
to be made by both firms after consultation with each other, and 
after taking advice from the Bombay houses. No limit as to 
purchase is imposed on either firm; but as soon as either firm 
buys, that firm is to give a delivery order on the Dock warehouse 
for half the quantity of the parcel to the other firm. When 
sufficient sugar to load a ship has been purchased, then a ship is 


1. (1863) 15 O. B. N. S. 460. 2. (1882) 9 Binghan, 297 at 308. 
8. (1810) 12 Hast. 421. 
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after consultation to be chartered, and loaded with the purchased 
sugar and despatched to Hongxomg. Invoice of the sugar, made 
out separately as half and half, were to be sent respectively to 
each of the Bombay firms. At the same time Rashid was to 
draw bills to the value of the suzar on his Bombay house, and 
Karim on his Bombay house when it came to be opened. But 
until that time came he was tc draw bills on Karmali. If the banks 
at Mauritius refused to discoun:z the bills on the Rashid or 
Karim house, the Bombay firms were to be informed by wire, in 
which case it was said that Karmali would come to the rescue by 
interposing credit according to arrangement made with him. On 
the ship arriving at Hongkong the arrangements as to sale of the 
sugar were to be carried through, by the Bombay houses. Account 
sales were to come from Hongkong made up separately half 
and half to each. Then tke invoices were to be added 
together and ‘the surplus or deficit on the entire transaction 
was to be divided equally. Chartering was to be done in 
either one or both names but all commissions were to be 
equally divided. In the event of the Hongkong market being 
bad and there being an opportunity of a profit by reselling at 
Mauritius, this was to be dore after permission got from Bombay; 
and such profit on: all sal2s wes to be equally divided. The 
agreement was to remain good iora year from date of signing. 
There is then an addendum tc the agreement written and signed 
by the plaintiff, in which he binds himself to come to the 
assistance of the partners if the Mauritius banks refuse to dis- 
count the bills drawn by the Mauritius firms of the two defendants 
‘on their own Bombay firms respectively. 


4 


Following on this agre2menz a venture was commenced, and 
the terms of the agreement were literally carried out, except in 
one particular. Thatis to say, sugar was bought, about 3,600 
‘bags by Karim, and about 4,000 by Rashid. Delivery orders 
were then given by each to each for half of the sugar purchased 
by him, and the sugar so d-videc on shipment was consigned to 
the Hongkong firm of the plaintiff. The one particular in which 
the agreement was not literaliy complied with was. that the bills 
were not drawn by Rashid and Karim at Mauritius on Rashid 
and Karim in the first instance and then, on refusal of the banks 
-to-discount, recourse had to the assistance of the plaintiff: but 
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they were at once drawn on and accepted by the plaintiffs’ firm 
at Bombay. The bills were drawn by Rashid. and: Karim 
respectively for sums approximately representing the value of the 
Sugar shipped upon the separate invoices of each, i.e., about 
half and half—an . exact half being unattainable on account of 


thë packages in which the sugar was put up. 


The sugar arrived at Hongkong, and was sold by -the 
plaintiff to whom it was consigned. The venture, however, 
turned out a failure instead of a success; the prices realised “not 
being sufficient to give a profit after payment of the price of the 
sugar, the freight, and other expenses. 


The plaintiff accordingly raised action, which is truly an 
action of accounting against both Rashid and Karim. Now, 
when the bills’ drawn by the two defendants had become due, 
and were payable to the banks who held them, Karim had retired 
the bills of which he was the drawer, but Rashid, who had by 
this time become insolvent, had not retired the bills of which he 
was the drawer, with the result that the plaintiff whose name 
was on these bills as acceptor had to retire them. This necessarily 
brought out a considerable balance on the whole transaction as 
due to the plaintiff. The bankrupt respondent Rashid and his 
Official Assignee did not oppose judgment being entered against 
them ; but the solvent partner Karim opposed judgment upon 
the ground that he had paid all sums due on bills signéd by 
himself, and that he was not liable in respect of ay monies 
raised on bills to which he was no party. 


The case depended before Russell, J., in the High Court i 
Bombay, who after trial found in favour of the plaintiff, The 
material ground of his judgment may be effectively summarised 
by quoting two of his findings on the issues which he incorporated 
with his judgment, which were as follows:—. 


‘I find (1) There was a partnership between first and second defendants... (4) 
The plaintiff paid and advanced moneys on the Hundis (Bills) for and on account 
and for the credit of the said partnership.’’ 

The Court of Appeal reversed that judgment. The gist of 
their judgment may be taken from the concluding paragraph 
kah which is as follows :— , 

' Treating „the question as purely a position of liability between the parties to 


the bills of exchange it is manifest that the plaintiff cannot succeed in charging 
the first defendant with liability on bills of the second defandant, and having: 
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regard to what appears to us to be the 2orrect construction of the agreement bet- 
ween the parties, we cannot hold that shere is any collateral agreement by which 
one shipper agreed to be liable for ths dsfauit of the ather in not -taking up the 
bills of exchange drawn by him on the plnint=f.” 


Their Lordships are of op:nion that it is erroneous to treat: 


the question as purely a ‘question of ‘liability.on the bills. In 
other words, they think the issu2 proposed by the learned trial 
Judge to himself was right. The case of the Adansonia Fibre 
Co., 9 Ch. 635, seems to have beer much pressed on the Court 
by the learned Pleader. But the very first sentence of the 
judgment of James. L.J, snows that in that case the only 
question was whether in a vindirg up proof could be made on 
“the bills alone; and that all questions of ultimate liability were 
left undecided. 


No one doubts that th2r2 was here a partnership, It is 
stated to be a partnership in =he egreement, and it amply falls 
within the definition of a partnershis given by the Indian Contract 
Act, which ‘rules parties in this cese, It is, however, a part- 
nership of a limited character, and consequently liability to be 
enforced against one partner when there is no document of debt 
which on its face binds him, can orly be justified if it was shown 
that what he did was within the operations natural to the part- 
nership and for the partnersh-p. 


‘Their Lordships think tkat the law on these matters is 
accurately stated in the well-known judgment of Lord Ellen- 
borough in Gouthwaite v. Duzkworth (12 East 421). In saying 
“ the law,” it would perhaps be more accurate to say, a state- 
ment of the criterion which is to be applied to the particular 
facts of each case in order to see whether the transaction is‘or is 
not a partnership transaction. In that case it was sought to make 
Duckworth liable for goods parchased by Brown and Powell, 
and Lord Ellenborough says this:-‘‘ There seems also to have 
“ been some contrivance in th s casa to keep out of general view 
“the interest which Duckwor-h had in the goods; the other two 
“ defendants were sent into tie market. to purchase the goods in 

which he was to have a moiety ; and though they were not 
“authorised, he says, to purccEase on the joint account of the 
“ three, yet if all agree tọ share in goods to be purchased, and in 
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consequence of that agreement one of them go into the market 
“and make the purchase, it is the same for this purpose as if all 
tne names had been announced to the seller, and therefore all 
‘are liable for the value of them.” He distinguishes the case of 
s Saville v. Robertson (4 Term Rep. 720) thus: The case of 
“ Saville v, Robertson does indeed approach very near to this; 
:“ but the distinction between, the cases is that there. each party 
< bronchi his separate parcel of goods which were afterwards to 
“ be mixed in the common adventure on board the ship, and til 
“that admixture the partnership in the goods ‘did not arise.” 
1. And Bayley, J., after describing Saville v. Robertson in the same 
i way says: “but here -assoon as the goods were purchased the 
“interest of the three attached in them at the same instant by 
“ virtue of the previous agreement. 4 | E 


‘ 


Mr. George Joseph Bell, in his celebrated Commentaries 
on the Principles of Mercantile Jurispradence, after stating | that 
the law of Scotland is the same as the law of England in this 
matter, quotes the judgment of Lord Ellenborough as correctly 
laying down the.law, citing, inter alia, a case of Kinnear, on the 
same lines as Gouthwatte, which was affirmed in the House of 
Lords i in 1765, and the whole matter is comprehensively expressed 
in his Principles, sec, 395, in words which their Lordships. think 
accurately give the result of the cases both old and modern, 
“Where goods are purchased or money raised for the joint 

™ ddventuté, and the dealing though ostensibly by an individual 

‘is truly and substantially a dealing of the joint adventure, the 

“ adventurers are liable as partners. But there is no such res- 

“ ponsibility for goods, &c. purchased on the credit of an indivi- 
‘dual adventurer previously to the contract though afterwards 
es brought into stock as his contribution. g i 


t 


4 
It may be and often is a difficult matter to say on ‘which 


Side of the line thus indicated the facts of a particular case fall, 
and cases will be found illustrating both results. To the cases 
already cited may.be added the case of Heap v. Dobson, 1 while 
in the Scottish Courts may be taken as on the lines of Gouth- 
iwaite s case the case of British Linen Co., v. Alesander, 2 (where 


(1. (1868) 15 0. BA, N: 8, 460, . 2 (1858) 15 D, 277.. 
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the facts are: strikingly similar to the present case), and on the’ 


lines of Saville- and Heaps’ cases, White v. McIntyre, 1. 
` Their Lordships are aware that Lord Lindley, in his capacity 
as an author. but not asa jicge, expressed some ‘doubts as‘ to 
whether the case of Gouthwcite could be supported. They-are 
of opinion that, whether that doubt is sound or not; it is not-a 
criticism on the criterion of lew indicated by ‘Lord Ellenborough 
and the other judges; but is only: an indication that a different 
view might have been taken of the facts of that particular case. 
Turning then to the present case, their Lordships have come 
to the conclusion that the judgment of the trial Judge was correct. 


The considerations which lead -hem to that result are as follows. 


It isclear from th: terms of the agreement that either of 
the two partners by the mere fact of purchase (after consultation 
as to price) could subject amy sugar independently of the action 
of the other to becoming partnership sugar. A purchase of sugar 
therefore becomes a purchase for the partnership,- and anyone 
who sold the sugar, or a lvanced money by which the sugar was 
bought, was crediting the. partnership with goods or money. 
This i is further accentuated by the provision as to possible resale 
in Mauritius itself, If either party in the case bought sugar, and 
then came to resell it in terrrs of that article, he could not refuse 
his co-adventurer a share of tke profit he made. These consider- 
ations make it impossible to say, as was said effectively in 
Saville’s case or Heap’s case, that the jointadventure only began 
when the goods were shipped, as it is clear that the joint adven- 
‘ture began as regards each parcel from the moment that parcel 
was’ bought. The learned Judges of the Court of Appeal are 
impressed with the view thet the agreement is “elaborately drawn 
“for the purpose of keeping ‘tke interests of the two ‘shippers 
‘distinct. . . except in so far as a combination between 
“them was desirable for the purpose of securing joint 

“ shipment and a sale of the sugar at Hongkong.” . Their Lord- 
ships cannot “take this view. It ignores the fact that notwith- 
standing the separate shiprrent and consignation documents, the 
sugar was admittedly to be acccunted for as partnership sugar. 


Supposing that the particular ` parcels consigned'by one had in 


some way been deteriorated, either by perils of the sea, without 
1. (19417 3 D. 384. 
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insurance, ‘or by the development of some intrinsic fault, it is 
perfectly clear that the other party would have had to bear his 
share of the loss resulting in’ the whole cargo. No doubt the 
anxious arrangements for shipping and consignation in separate 
names were peculiar. But the reason for them is amply explained 
by. the fact that the parties desired:secrecy, being afraid at 
Mauritius of the hostile action in breaking prices of a rival whose 
astuteness they deploringly acknowledged. 
‘Moreover, it is clear not only that the facts as to the -terms 
of a partnership in the sugar shipped are as have been stated, 
but that the plaintiff knew the whole terms and conditions of the 
agreement. He knew, therefore, he was helping by advance of 
credit the partnership in its purchase of sugar. The learned 


‘Appeal Judges say that the Respondent Karim did not avail 


himself of the plaintiffs credit. That that credit was not 
interposed in the precise way originally contemplated by the 


4th article of the agreement is true. But that they did not in 


fact avail themselves of the plaintiff s credit is obviously an error. 
The bills speak for themselves. Whena drawer discounts an 
acceptance which acceptance is given at a time when the acceptor 
owes no money to the drawer, it is idle to say that the drawer 
does not avail himself af the acceptor's credit ; and if anything i 
more was wanted it is to be found in the evidence of Karim 
himself, who admits in cross-examination, .‘“‘For the purchase of 
“all that sugar neither I nor Rashid paid a rupee; it was all 
“paid for by Hundis accepted by the plaintiff.” 

‘Their Lordships will, therefore, humbly advise His Majesty 
that the Appeal should be allowed and the Judgment of the trial 
Judge restored : the defendant Karim paying costs in the Courts 
below and before this Board. 


‘Solicitors for appellants : Ashurt, Morris, Crisp € Co. 


Solicitors for respondents: Latteys and Hart. 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. ss Wallis, and Mr. Justice Sadasiva 
Aiyar. | i - 


Pasumarti Payidanna a, Waa (3rd Defendant.) 
E -Da 5 ; n i ar i ag 
Ganti Lakshminarasamma ... Respondents (Plaintiff and 
and others Defendants Nos. 1, 2, 4 
` ' and 5.) 


Execution sale—Decree against hasband—Haecution after death—Widows 
brought on record as legal representaiives—Oneé a minor to the knowledge of decree- 
holder and auction purchaser and the aher having mo interest—Minor represent- 
ed asa major—Reserve price reduced without disclosing earlier bid for higher 
price—Fraud— Sale void—Limitation Act, art. 12, 166, and95—Applicability of— 
Order 91, “r. 16—Order under, Sy ‘court to which decree is transferred— 
Irregularity only. 


t 


This was a suit brought for the zecovery of properties belonging to the deceased 


husband of the plaintiff which had been sold in execution of a decree agairst him. 
The property was sold after bringing: the plaintifi and the 2nd defendant her co- 
widow on record as legal representatives. Both at the time when she Was brought 
on record and on the date of sale plaintiff was a minor. Though this was known’ 
to both the ist defendant and the 2rd defendant the aiction purchaser, she 
was impleaded asa major. The 2nd defendant, though a major had ceased to have 
any interest in the husband’s property. ‘Ths properties had first been put up for. sale 
in execution of another decree of the 1st defendant and the 8rd defendant had actu- 
ally bid for Rs. 601 but the sale wes subsequently stopped at his instance on the 
ground that certain other decree-ho_ders had applied for rateable distribution. The 
properties were then pus, up for sale in execution of the suit decree. On the plea 
that there were i bidders, ‘-withcut disclosing to the Court the fact that the 3rd 
defendant had-bid- the previous day foc Rs. 601, 156 defendant got the reserve price 
reduced to Rs.- 200 ard the 8rd defendant purchased the property for Rs. 201. 

Held in the ciroumsianees, , plaintiff being wholly unrepresented the sale was 
void and a suit to declare its nullizy lay without regard tothe provi sions of 8. 
47,0. P.C. : 

4. Beld also that-the suit- having been-instituted within 8 years of the plaintiff’s 
attaining majority, the suit was in tome;. Art. 12 and 166 had no application to a 
case like the present. 

Held per Sadasiva diyar; J :—The mere ` fact that plaintif was brought on 
record as legal representative by the court to which the decree had been’ transferred 
for execution and not the court’ wich passed the decree isnot a ground for-setting 
aside the sale, as thatis only an irregularity Thamboo Pillai v. Sriramulu Naidu 1 
followed. ‘ 

Art. 166 governs ali applications to set aside a sale but i in cases where the sale i is 
brought about by fraud to which the auction purchaser’ is a party or of which he has 
notice, it may be open to the Court to give relief to the party defrauded ‘by directing 
the purchaser to reconvey the property. To such a suit, art. 95 would be the artiéle 
applicable. 


* S. A. No. 1124 of 1912. l 17th April 1914. 
1. (2807) 17 M. L. J. 800. 
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: -Second Appeal from the decree of the Court of the Tempo- 
rary Subordinate Judgé of Vizagapatam in Appeal-Suit No. 205 - 
of 1911, perferred against the decree of the Court of the District 
Munsif of Rajam in O. S. No. 407 of 1909. 


K. Srinivasa Aiyangar and V. Ramesam for Appellants. 
` B. Ñ. Sarma for Respondents. 
“The Court delivered the following 


Judgments :—Wailis, J:—This is a Second Appeal from the - 
decree of the Lower Courts declaring that the sale in execution 
of the decree in O. S. No. 559 of 1903 on the file of the District 
Munsif of Vizagapatam was not binding on the plaintiff. . The 
present plaint was presented as a petition in that.suit, but was 


registered as a plaint in a separate suit under the new provision 
in S. 47, Civil Procedure Code. 


The? ee may be briefly stated. The pesni Ist defendant 
had obtained decreés against plaintiff's husband in two suits 555 
and 559 of 1903, and after his death his two widows, the plain- 
tiff and the 2nd defendant, were brought on as his legal represen- 
tatives by the Court.of the District Munsif of Rajam to which 
the decrees had been transferred for execution. One of the 
grounds taken by the plaintiff is that the Court to which the 
decrees had been transferred for execution was not the proper 
Court to bring on legal representatives of a deceased party, as 
decided by the Full Bench ia Swaminatha Ayyar v..Vaidyanatha 
Sastri 1, and that the order was a nullity. It is, however, 
unnecessary to consider this point, as the sale has been held: not 


_ to be binding on another ground. The main objection to the 


sale is that, as found by the Lower Courts, at the time when the 
plaintiff and the 2nd defendant, the co-widow were brought on 
the Fecord and at, the date of the sale « on 19- 10-06 the plaintiff 
other ice: the 2nd NAN had ae -to have any interest 
in the estate of her deceased husband. The plaintiff was admit- 
tedly impleaded as a major though, according to the ‘findings, 
the lst defendant decree-holder and the 3rd defendant,.the 
auction purchaser both knew she was a minor. The attached 


i properties which. were subject to mortgages were first put up for 


1. (1905).I. L. Re <28 M. 466. 
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sale by the Ist defendant in execution of his decree in O.S. No. 
555 of 1903 on the 15th October 1906. The properties were 
put up at Rs. 600 and thesale list Exhibit H shows that 
there were no bidders on the 15th, L6th. and 17th and that on 
the. 18th the present 3rd ‘defendant bid 601. This sale was 
stopped at the instance, it is satd, of the 3rd defendant. because 
certain other decree-holders tad applied for rateable distribution 
in the suit, a matter which wag no business of his; and on the 
following day, the 19th, the Ist defendant applied orally to the 
District Munsif in the other suit 539 of 1903, and, on the plea 
that there were no bidders, got the reserve price reduced to 
Rs. 200, without telling the District Munsif of the sale in O. S. 
No. 555 of .1903 and the bid of 601 by the 3rd defendant. The 
properties were-then put up to sale in O. S. No. 559 of 1903 
and knocked down to the 3rd defendant for Rs. 201. 


- The Subordinate Judge has found, in my opinion -rightly; 
that this was a fraud upon the plaintiff. The properties should 
have been sold in execution cf the decree in O. S. No. 555 of 
1903 in which they were firt put up for sale, then the ist 
defendant, as decree-holder :n O. S. No. 559 could if so minded 
have applied for rateable distribution of the sale proceeds ;- and 
the:-coaduct of the Ist d2fendant and the 3rd defendant in 
procee ling with the sale n the second suit-and ‘getting thé 
reserve ‘price reduced by sappressing from the court. what had 
happened at the first sale amounted.-tc a fraud-upon-the-plaintiff, 
This fraud is not-without seme bearing on the main issue iin the 
case, because, in view of what had .happened in“ the’ absence 
of any proper representatioa of the judgment-debtor, it cannot 
be said that the plaintiff wes not prejudiced by the omission to 
bring her properly on the record. 


The respondent relies cniwo decisions of the Privy Council in 


, Khiarajmal v. Daim +, anc Rashidun Nisa v. Muhammad Ismail 

Khan 2, to show ‘that the salss are wholly void against the plain: 

tiff bais ‘she was not properly represented, while the appellant 

relies on the decision of the Privy Council in Malkarjun v. 

Narhari 8, and on certain observations in Kadir, Mohideen 

Marakkayar v. Muthukr:szna Ayyar 4. In my opinion the 
1. (1904)-I. L. R. 82 C. 31E. 2. (1909) I. L. R. 81 A. 572. (P.G) 
8. (1900) I. L. R. 25 B. 887 (L. 0.) 4, (1909)1, L. R. 26 ' M.a £80. 
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decision in Malkarjun v.- Narhari 1, has ño bearing on the pre- 
sent case. In that case a party who was brougtit on as- legal 
representative objected that he was not the legal representative 
but tthe’ Court decided that he was; and their Lordships held 
that, in. view of this decision which was within the jurisdiction 
of. the. Court, the sale could not be treated as a nullity even 
against-the real representatives of the deceased who. afterwards 
came forward.-'; Their. Lordships also held that, if the suit Gould 
be regarded as one.to-set aside.the sale, it was parted by Nih 12 
of the Limitation Acta - ;: 7 oo he “a 


t 


“On the other: hand in Khairajmal v. Daim 2, one Amirbaksh, 
ar-minor, the.legal representative of:one Naurez, was sued by his 
guardian one Alalindwaz, who’ was not his guardian in fact, and 
had : not’ been ;appointed his guardian ad litem, and the Court: 
held that Court sales ‘in :execution “of the decrees obtained in 
these- suits. were not:;binding on. the estate of the deceased Naurez 
or the minor, but were without jurisdiction and null and void. In 
the course‘of the judgment, their Lordships no .doubt say that 
the absence from the record of one. of the legal representatives 
of a. deceased judgment-debtor is not always- sufficient reason for 
disturbing - judicial: sales which otherwise have been properly 
conducted. “The Indian Courts” their Lordships .say “have 
properly, exercised, a wide discretion in allowing the estate 
of -a_ deceased . debtor to, be: fepresented by one member 
of . the family,.and in . refusing: to disturb judicial sales -on 
the mere ground -that-some members of the. family, ‘who were 
minors were not made. parties to the .proceedings, ‘if-it appears 
that. there. was-a.debt justly due from the deceased, and 


no. prejudice is shawn to the absent minors.” - But these 


observations do not cover such'a case as the present in which 
according to the findings, . the, other widow who was brought on 


the record had ceased to “have any interest in her husband's 


estate, and ‘the sale itse f. was a fraudulent one. An ‘endeavour 
has, ‘beén made, to distinguish | ‘that case from the present on thè 


"EEE I oer se 


‘minor deféndant not Bana been WE représented, whereas 


in the ‘present case thë decrees were duly obtained against the 
deceased judgment- -debtor. "The still more recent decision of 





4, (ACC). L. Rith LE, (P. C.) 2. - (1904) I. TL, R. 82 C, 296. 
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their: Lordships in Rashidun Nisa v. ‘Muhammad Ismail Khan 1, 
shows that there is'no substance in’ this distinction. Iri that case, 
as in the present, the suit was brought to declare the nullityras 
against the plaintiff of certain sales in execution of decrees against 
a deceased person in which “the minor plaintiff had been brought 
on as legal representative of the decéased ‘judgment-debtor. 

In two instances she had been represented by a woman who, 
as such, was not qualified to act as-guardian ad litem, and in,the 
third by another person whose-nterests were- adverse. 

Their Lordships held chat the plaintiff had never-been a 
party to any of these suits in the proper sense of the term. - They 
forther held that a minor ‘brought on in this defective- manner 
was not a party’ to the suit within the meaning of S. 244—now 
5:47 Gur. C., and did not come within the operation of that 
section, i To - n 
‘It follows from this decision that the minor here, who. had. 
no guardian ad litem at all, was not a.party to the suit in which 
the sale was made, and that she was entitled to bring the present 
suit to declare it not binding: without régard - to-the -provisions of 
S. 47 C. P. C. -It follows also from the two decisions last men- 
tioned that the plaintiff, not Laving been a party to that suit and 
not having been sufficiently represented by any one who. was a 
party seeing that the other widow had ceased to have any interest 
in the estate, the sale was not binding on her, and does not require 
to be set aside. What has been already said disposes of the 
question of limitation as tke new article 166 and article-12 are 
alike inapplicable, and the suit which was instituted within three 
years’ of the plaintiffs attamment: of majority is not: marred: The 
appeal is ‘dismissed with costs. . i Tana 

Sadasiva Aiyar; J.:—The 3rd daken dani 15 the appellant. 
‘The plaintiff is the apais respondent. . The material ` Eee 





Lah 


_ The plaintiff is the 2nd Glow of the dden debtor`i in 
O. S. No. 559 of 1903. The decree in that suit was téansferred 
from Vizianagaram District Munsif’s Court to the Rajam District 

Munsif’s Court for execution. The Rajam District Munsif’s 
“Court on the application of the: decree-holder (the’ présent 1st 
defendant) allowed executicn against the plaintiff (junior widow) 
and the 2nd: defendant (semor widow). Under S; 234-of the old 


1. (19097 LL, R. 31 Á. 572 (86 IJA. 168). - |e. 
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Code (5. 50, clause 1 of the present Code) it was the Court 
which passed the decree to which the application by the decrée- 
holder to execute the decree against the widows of the judgment- 
debtor ought to have been made and it is that Bourt which ought 
to have passed the order allowing execution. However the 
Rajam ‘District Munsif’s Court somehow passed the order. 
Another defect in that order was that, while the two 


~ widows jointly represented the estate of the deceased judgment- 
‘debtor (each of them representing half the said interest) the 


déecree-holder admitting this fact and knowing that the plaintiff 
(junior widow) was a minor, represented to the Rajam ‘District 
Mansif’s Court that she was a major, brought her .on record 
as a”major, and conducted execution proceedings against her and 
brought to sale, the plaint properties including her moiety of the 
interest therein as if she was a major. The 3rd defendant 
purchased the two moieties of the two widows in the Court 
auction sale he also knowing that she (the plaintiff) was a minor. 
The purchaser (3rd defendant) and the decreé-holder (the lst 
defendant) was also guilty of some other fraudulent acts (as 
found by the lower appellate Court) in connection with this 
Court auction sale. 

The sale took place on 19-10-1906 and it was KN, on 
the 23rd January 1907. The present suit was brought on the. 
13th March 1909 praying for the following reliefs :—(a) that the 
Court auction sale of 19-10-1906 may be set aside (6) that it 
may be declared invalid (e) that such further or other reliefs 
might be granted (d) that costs might be awarded. | l 

The Lower Courts have granted the reliefs prayed for by 
the plaintiff. I ought to have mentioned that the plaintiff asked 
for the above reliefs, not by a plaint in a regular suit but by an 
applicátion put iń under S. 47 of the Civil Procedure Code, 
which application was converted into a suit by the District 
Munsif’s Court of Rajam. 

So far as the merits are concerned, I need daly say that on 
the findings of the lower Appellate Court the plaintiff was en- 
‘titled toa decree as the Court auction sale was brought about 
by the fraud of the decree-holder and the Court auction purchasér 
‘(a fraud having two branches, one directed against the plaintiff, 
‘the junior. widow of the judgment-debtor, the other directed 
against the executing Court which was wilfully-kept in ignorance 
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of the fact of the plaintiff's minority -and of the offer of the 


Court auction purchaser in amther suit (the- decree. in, which. 


was simultaneously executed) of three. times the purchase-money 
for which it was ultimately knocked - down. The plaintiff also 
relied on the contention tkat the District Munsif’s Court of 
Rajam had no jurisdiction to allow execution against . her as the 
legal representative of her husband as that Court was not the 
Court which passed the decree. Having regard, however, to the 
decision of Benson and Miller JJ., in Thamboo Pillai v. Srt- 
ramulu Naidu 1, to the eftecc that an order of the executing 
Court allowing execution against the legal representatives of the 
‘judgment-debtor is not vod in other words, that the defect of 
jurisdiction in the executing Court is not such a defect as makes 
its order wholly ineffectual, and I do not think that the plaintiff 
is-entitled to succeed on thaz technical ground alone. 

Another ground on which the plaintiff (respondent) asks us 
to uphold the decision of th= lower Court is that as the plaintiff 
was not represented by a guardian in-the execution proceedings 
she was no party at all to ihe proceedings and the sale there- 
under, that it isonly a person who was a party to the execution 
proceedings that is obliged to set them aside and that a person in 
the position of a stranger. -0 the proceedings need only obtain-a 
declaration that the proceedings have not affected her sights. 
Though the plaintiff also prayed in her plaint for se¢ting aside the 
sale, that prayer may be treazed as a surplusage and the suit may 
be treated asa mere suit fora declaration of the invalidity of the 
- gale-as against the plaintiffs 5 rights in her husband’s properties. 

In answer to this ccnctention of the plaintiff, the appellant 
urged that according to tke ‘decision of the. Privy Council in 
Malkarjun v. Narhari 2 the legal representative-of a deceased 
judgment-debtor ought to have the execution sale set aside by 
proper proceedings even though he was not made a party 
to the execution proceedings and even though a wrong 
party.has been joined as such legal representative; that on ı similar 
reasoning, a minor who was brought in as legal representative, 
but for whom a guardian was not appointed must also have the 
sale set aside by proper proceedings and should not be allowed 
to. treat it as invalid as against her without a positive cancella- 
tion of the sale and that this rule of law applies a fortiori in a 

“1. (1907) 17 M. L. J. 800. > 2 (1900) I. L, R. 96 B. 837, 
67 l E 
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case like the present where a co-widow, one of the legal represen- 
tatives was a major and was on the record. The rejoinder of 
plaintiff to this contention ‘of appellant is that though in the 
absence of fraud or collusion, where a Court and a decree-holder 
treat a person who is not the legal representative of the deceased 
judgment-debtor as such legal representative or treat one of 
several legal representatives and conduct execution proceedings, 
such execution proceedings ought first to be set aside by the true 
legal representative or by those legal representatives who 
had not been added as such by proper proceedings, that 
that rule does not apply toa case where the decree-holder 
and the Court did purport to bring in the proper legal re- 
presentative (or one of the proper legal representatives) who 
was a minor as representing respectively the whole (or a 


. portion, of the estate of the deceased judgment-debtor, but 


had not put him or her properly on the record by appointing 
a guardian to act for him or her in the execution proceedings - 
and that this non-applicability of the rule laid down in Malkarjun 
v. Narhari 1 to such a case becomes more pronounced as in this 
case, it was through the decree-holder’s fraud and not through his 
mere ignorance that the minor legal representative was not 
represented by a guardian, I think that this contention of the 
plaintiff in rejoinder ought to beaccepted. In the Privy Council 
case in Rashid-un-nisa v. Muhammad Ismail Khan 2, not only 
the decrees obtained against a minor without a proper guardian 
having been appointed for her but even Court auction sales held 
the interests belonging toa minor legal representative (among 
the several legal representatives of a deceased judgment-debtor) 
were treated and declared invalid in the suit brought by the 
said legal representative. Mr. V. Ramesam who partly argued 
the. appellant’s case with acuteness and persistence contended 
that that case in Rashid-un-nisa v. Muhammad Ismail 
Khan *, did not decide that even such a minor legal repre- 
sentative need not have the sale set aside by proper legal proceee 
dings and need only sue for the declaration of the invalidity of 
the Court auction sales as against her interests. I have carefully 


read through that judgment. In the Court of first instance in 


that case, the suit seems to have been brought (see the report 
at page 972) for a declaration that the decreesand sales were 


SO 
1. (1900) LL.R. 25 B. 887. (P. ©.) 9, (1909) LL.B. 31 A. 572 sc. 36 I. A 168. 
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invalid and also for the relief -hat they should be set aside so far 
as the plaintiff was concerned. Thus, as ia the ptesent case, 


there seem to have been prayers for a declaration of invali- 


dity and also for setting asidz.. It is not, of course, surprising 
that plaintiffs in such cases ars not clear in their own minds as to 


whether there ig a necessity for a positive cancellation through 


court of such sales and decrees or whether mere declaration will 
do when learned gentlemen cf the bar are able to put forward 
plausible arguments for both views. In the present case the 
plaintiff has been careful to <d4 also a prayer for “further and 
proper reliefs which the coart may deem fit.” In that, Privy 
Council case ın Rashid-un-risa v- Muhammad Ismail Khan 1 
the Subordinate Judge seems to have given both the reliefs (see 
page 575) which reliefs are however spoken of by the reporter as 
“the relief she” (the plaintif) “claimed.” Their Lordships of 
the Privy Council do not make any definite pronouncement on 
the question whether the sales were void as against the plaintiff 
and need not therefore be sef aside and whether therefore.a mere 
declaration of the tmvalidity will do or whether they were only 
voidable by the plaintiff as rezards her interests and whether 
therefore she should ask in the suit for a relief as to their cancel- 
‘lation at page 583, their Lordships simply restore the decree of 
the Subordinate Judge. | ; l 

While in the case in Melkarjan v. Narhari 2 the estate of 
the deceased judgment-debtor could be treated (owing to the 
wrong order of the court which had jurisdiction to pass that order) 
as sufficiently represented in =xecution proceedings by the wrong 
legal representative and hence thai the right legal representative 
should have the sale set aside by taking proper proceedings and 
could not treat such a sale as completely void, a legal represent- 
ative who was a minor not -epresented by a guardian and who 
could therefore not act at all in the proceedings for the protection 
of the interests of the estate should be treated as no party at all 
to the proceedings, that the mterest inthe estate represented by 
her should also be treated as not putin a position to be legally 
dealt with by the proceedings in the executing Court and that 
such a minor legal represeniative need not bring a suit to have 
execution proceedings set aside’ and might properly content 
herself with a prayer for deckration of the invalidity of the execu- 

1. (1909) I-L. R.81A.572. ° 2, (1900) I. L'R. 25 B. 387. 
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tion proceedings as against her and as against the interests she 
possessed in the deceased judgment-debtor’s estate. 


I have to deal finally with the contention that the plaintiffs © 


| only ‘remedy was by an application under O. 21, R. 90 (old 


S. 311) of the Civil Procedure Code to have the execution sale 
set aside and that that application is barred by limitation as not 
having been brought within the 30 days allowed for that purpose 
by article 166 of the Limitation Act. As I have remarked before 
in this case an application was put in by the plaintiff under S. 47 
of the Civil Procedure Code and this suit arose out of the trans- 
formation of that application into a plaint. Before S. 311 of the 
Civil Procedure Code was amended and re-enacted as O. 21, R. 90 
of the Civil Procedure Code, applications to set aside execution’ 
sales for fraud were treated as coming under S. 244 and not under 
S. 311. By the amended provisions in O. 21, R. 93, an applica- 
tion to set aside an execution sale for fraud was put on the same 
footing as an application to set aside an execution sale on the 
ground of material irregularity.. It seems no doubt hard upon 
a judgment-debtor whose properties have been sold for a song by: 
the fraud of the decree-holder that he should’ be compelled to 
come in within 30 days though he might not have known of the . 
fraud till after the 30 days had expired. S. 18 of the Limitation 
Act would not help him in getting an extension of the 30 days 
unless, after the date of the fraudulent sale the decree-holder and 
‘the purchaser kept him by fraud from the knowledge of his right 
‘to make an application, especially, where the Court auction pur- 
chaser has joined the decree-holder in bringing about a fraudu- 


‘leat sale does not seem a denial of justice to hold that thé ; judg- 


ment-debtor should apply within 30 days of the sale to’ have it 
‘set aside. But I do not see my way toget over the plain words 
of article 166 of the Limitation Act and I feel myself constrain- 
ed to hold that if this suit is treated as an application to set aside 
the sale as distinguished from a suit for a declaration of the in- 
validity of the sale as against the plaintiff's rights it must be 
treated as barred by limitation. So far as the suit is for the 
declaration of the invalidity of the sale, it is of course not barred 
by limitation. The decretal portion of the judgment of the 
District Munsif (see page 15 of the printed pleadings) and the 
decree of the District Munsif (See page 38) merely give such a 


‘declaration and there is no decree directing the sale to be set 


aside and hence the decree seems to me to be. quite correct. 
As regards those hard cases which I just now referred to, if the 
fraud was only on the part of the decree-holder and not of the 
‘Court auction purchaser, I think the Legislature intended that 
a bona fide court auction purchaser should be protected after 
30 days, and that an application to set aside the sale should be 
brought within 30 days of the sale even though the judgment- 
debtor was ignorant of the sale and of the decree-holder’s fraud 


t 
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which brought about the sale., The judgment-debtor in such 


“a case ought to be left to his remedy a damages caused to him 
by the decree-holder’s fraud. ! 


The case where both the decree-holder and the Court auction 
purchaser have been guilty of fraud raises a question of greater 


difficulty and nicety. Is it reasonable to. hold that even in such . 


a case the judgment-debtor should only sue them for damages 
for the fraud after the expiry of the 30 days and cannot get back 
his property which had been sold in the Court auction through 
the fraud of both the decree-holder and the purchaser? After 
anxious consideration and with great diffidence, I am inclined 
to hold that the judgment-debtor even in such a case cannot 
apply under O. 21, R. 90 after the expiry of the 30 days for set- 
ting aside that sale, As regarcs the relief for the setting aside 
of the sale, the procedure pointed out by the legislature, is only 
“by an application under O. 21,,.R. 90. It may be that other 
appropriate reliefs which in justice are due to the judgment- 
debtor to get rid of the effects of the fraud practised by the Court 
auction purchaser, may be open to him by instituting a suit 
’ praying for such other reliefs. I do not wish to hold that the 
courts are powerless to imagine, invent, and grant other appro- 
priate reliefs in such cases. Ii maybe that the Court without 
“setting aside the sale can give an injunction to the Court auction 
“purchaser to reconvey the property to the judgment-debtor. 
Such injunction would have an efect similar to the .effect of a 
decree for specific performance of a contract'to sell., The hands 
of courts of justice are not tied in these matters simply because, 
‘to support the grant ofa particular appropriate relief, no exact 
precedent could be quoted. As regards a suit for such other 
-appropriate reliefs that suit would be goverend by Article 95 of 
the Limitation Act which gives three years from when the fraud 
becomes known to the party wronged. In the result I would 
also dismiss the appeal with costs. 


PRIVY COUNCIL. 


Present :—Lord Dunedin and Lord Shaw, Sir “George 
Farwell, Sir John Edge and Mr. Ameer Ali. | 


[On Appeal from. the High Court at Madras}. 


V. Venkatanarayana Fillay (since deceased). -Appellant * 
Vv. ` a 
V. Subbammal and another. a Respondents 
Hindu Law—Reversioner—Suitoy, - to set aside adoption— Death of appellant 
—Continuance by next reversioner—Suit to set aside alienation—No difference 
between—C. P, C., Sec. 2, cl. 11—Order 1, r. 1—Order 22, 7. 1. 
45th Merch, 1915. ` : r 
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A suit by the presumpiive reversioner to set aside an adoption by the widow 
may, on his death, be continued by the next reversioner. 


In this respect, suits to set aside adoptions and alienations stand on the same, 
footing. ` 


Nature of suits by reversioners considered. 


Appeal from a Judgment and Decree of the High Court of 
Judicature at Madras dated 12th March 1912 affirming a Judg- 
ment and decree of Hon'ble Mr. Justice Wallis in the Ordinary 
Original Civil Jurisdiction. 


The suit was by the presumptive reversionary heir of one V. 
Venkatakrishna Pillai for a declaration that. the adoption of the 
2nd defendant by the lst, the adoptive mother of the deceased 
Venkatakrishna, was invalid and‘did not affect the plaintiff's 
reversionary right to the estate of the said Venkatakrishna. The 
suit was dismissed by the courts in India and against their decree 
the plaintiff preferred an appeal to His Majesty in Council. 
Pending the appeal to the Privy Council Venkatanarayana the 
plaintiff appellant died and his grandson one Kuppusami put in 
an application to be brought on the record as the legal represent- 
ative of the deceased plaintiff on the ground that he was the 
nearest reversioner of the deceased Venkatakrishna and as such 
was entitled to prosecute the appeal after the death of the 
original plaintiff the nearest reversioner on the date of the suit, 
He was, at the time of his application, the nearest reversionary 
heir of the deceased Venkatakrishna. His application was op- 
posed by the defendants on the ground that the cause of action 
in the suit was one personal to the deceased plaintiff and did not 
survive to the applicant and that.the appeal to His Majesty in 
Council therefore abated. The question therefore arose for their 
Lordships’ decision whether the right to sue survived in such a 
case and whether the applicant should be allowed to prosecute 
the appeal. 


[The main case has not yet been heard by the Privy Council. 
The Judgment of the High Court is reported in.22 M. L» J. 
395.] 


. Sir Robert Finlay, K. C.; with Bhagavandin Dube for the 
Appellant. l 


De Gruyther K. C. with K. Brown for the Respondents. 
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The judgment of their Lo-dship’s was delivered by 

Mr. Ameer Ali. The question for thair Lordships decision 
arises upon a petition for substitution of the petitioner in place 
of the deceased appellant, Venxaianarayana, who has died since 
the filing of his appeal to His Majesty in Council. 

Venkatanarayana brought a suit, on -he 29th of July 1907, 
in the High Court of Madras ir is Ordinary Civil Jurisdiction to 
obtain a declaration that the adaption of the second defendant by 
Subbammal, the first defendant, was invelid, and did not affect 
his (Venkatanarayana’s) reversionary interest in the ancestral 
estate of one Venkatakrishna, deceased. Subbammal, in her 
answer, alleged that the adopt.on which -he plaintiff sought to 


set aside was made by her under the auzhority of her husband ` 


given under a will. The plairti, on the other hand, contended 
that the authority so given was revoked by a subsequent will. The 


Courts in India have held on the construction of this document 


that it did not amount toa revccation. ‘Venkatanarayana, after 
the decision of the High Court in its apoellate jurisdiction dis- 
missing his suit, applied for the usual certificate to appeal to 


His Majesty in Council, which was duly zranted, and an appeal 


was filed and was pending when he died on the 19th of November 
1913. 

The Petitioner Kuppusami Pillay applies to be baunei 
in the place of the deceased appellant and for an order for re- 
vivor of the Appeal and for lease to prcsecute it “in the usual 
way.” He alleges that Venkatanarayane in his lifetime was a 
member of a joint undivided mdu family consisting of himself 


two sons, and two grandsons, one of whom was the petitioner ;' 


and that he was now the sole survivirg member thereof, and 
entitled to the reversionary irterest in Venkatakrishna’s ancestral 
properties. ana 

The application Is opposed on th= ground that, as the 
petitioner is not the legal repzeseniative of Venkatanarayana in 
respect of the reversionary right claimed ay him to the estate of 
Venkatakrishna, he cannot be substituted in place of the deceased 
appellant. It is contended onthe autho-ity of certain decisions 
of the High Court of Madras that whare a transaction by a 
Hindu female taking a limited estate in the inheritance of the 
last male owner is impugned by the next or presumptive rever- 
sioner as invalid and beyord her competency, any adjudication 
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against him does not operate as res judicata against the contin- 
gent reversioners, and consequently on the death of the 
presumptive reversioner the others have each, in order of 
succession, a separate right of suit, and cannot claim to prosecute 
an action brought by the deceased reversioner as they do not 
derive their right through him. i 
Their Lordships think this argument proceeds on an obvious 
fallacy. Under the Hindu Law the death of the female owner 
opens the inheritance tothe reversioners, and the one most 
proximately related at the time to the last full owner becomes 
entitled to possession. In her lifetime, however, the reversionary 


_ right is a mere, possibility or spes successionis. But this possibi- 


lity is common to them all, for it cannot be predicated who 
would be the most proximate reversioner at the time of her death. 
The Indian Law, however, permits the institution of suits in the 
lifetime of the female owner for a declaration that an adoption 
made by her is not valid, or an alienation effected by her is not 
binding, against the inheritance. The two Articles of the Indian 
Limitation Act (IX of 1908) which deal with these two classes 
of suits differ widely in their language ; Article 118, Schedule L., 
contains no restriction as to the person entitled to sue; whilst in 
Article 125 the suit is contemplated to be by the person “ who, 
«if the female died at the date of instituting the suit, would be 
“ entitled to possession.” But it does not follow from these words 
that the suit brought in the latter case by the nearest reversioner 
is for his personal benefit, for the object is to remove a common 
apprehended injury to the interests of all the reversioners, pre- 
sumptive and contingent alike. Of course, the two classes of 
suits covered by these two articles are distinct in their scope 
and character: one relates to status and involves the adjudica- 
tion of a right in rem; the other raises a question of mere 
justifiable necessity. But in both “the right to sue” is based on 
the danger to the inheritance common to all the reversioners 
which arises from the nature of their, rights. l 

In the present case Venkatanarayana sued for a declaration 
that the adoption of the second defendant was invalid. Such a 
suit brought by the presumptive reversioner is in a representative 
capacity and on behalf of all the reversioners. The act com- 
plained of is to their common detriment just as the relief 
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sought is for their common benefit. On the death, therefore, of 


the presumptive. reversioner the next presumable reversioner 
would clearly bè entitled to continua the action instituted by the 
deceased plaintiff, unless there is arrything in the Procedure’ Law 
of India to preclude him from so doing. ` ; 


The Madras High Court hes drawn a distinction between a 
suit brought to challenge an adoption and one to deciare an 
alienation by a qualified owner as not binding beyond the life- 
time of the alienor. In the first class of cases it has been 
recognised that the presumptive reversioner’s suit is in a repre- 
sentative character; in the other, however, chiefly on the ground 
that the adjudication relating t an alienation in the suit of the 
presumptive reversioner does not operate as a res judicata 
against the contingent reversioners, it has been held that these 
have no right to continue an action brought by him. Although, 
no doubt, as their Lordships have already remarked, there 1 is 
great difference in the character of the two ‘classes of suits, the 
position of the plaintiffs in both instances when closely examined 
will be found, so far as the point for decision is concerned, 
to be the same. The test of rcs judicata applied by the Madras 
High Court seems, therefore, ta be irrelevant to the inquiry 
whether the petitioner is entitled to continue the action com- 
menced by his grandfather. 


What has to be considered is whether “the right to sue,” 
in the words of the statute. * survives,” and if it does, who can 
continue the action: to obtain the relief that is sought ? 


For the purposes of this application it must be assumed 
that the facts stated in the peition, which their Lordships note 
are not controverted, are true, and that Venkatanarayana was 
the nearest reversioner when he brought his suit, and that the 
present petitioner was at the zim2 only a contingent reversioner. 
In the case of Anund Koer v. The Court of Wards 1, this Board 
gave expression to the principles applicable to suits by rever- 
sioners to impugn the validity o? transactions by Hindu females. 
They said that :— 


“ As a general rule such suits mnst Le brought by the presumptive reversioner, 
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‘that is to say by the person who ‘would succeed if the widow were to die at that- 
“ moment.” x 
- -But in laying down this broad m their. Lordships seed 
‘out in-clear terms that under certain circumstances the “ next, 
“ presumable reversioner would be entitled to sue.” 


“There is nothing to preclude a remote reversioner ^ from 
joining Or ` asking to be joined in the action brought by the 
presumptive reversioner, or even obtaining the conduct of the 
suit on proof of laches on the part of the plaintiff or collusion 
between him and the widow or other female whose acts are 
impugned. It is the common injury to the reversionary rights 
which entitles the’ reversidners to sue. Apart, ele from: 
i the question whether the next presumable heir” is “the legal 

‘“ representative ” of the deceased presumptive reversioner, there 
remains the outstanding fact of identity of interest on the part 
of the general body of reversioners, near and remote, to get rid of 
the transaction which they regard as destructive of their nen 


Rale 1, Order XXII, in the new Civil Procedure Code: a 
India - (Act V of 1908), which corresponds with section 361 of, 
Act XIV of 1882 declares that “the death of a plaintiff or 
‘defendant shall not cause the suit to abate if the right: to sue 
“survives.” Rule 3, clause 1, provides that— - 

“ Where: one of two or more plaintiffs dies-and the right to sue does not 
“survive to the. surviving plaintiff or plaintiffs alone, or a sole plaintiff or sole, 
“ surviving plaintiff dies and tke right to sue sur vives, the Court, on an application 
made in that behalf, shall cause the legal representative of the deceased plaintiff 
“to be made a party and -shall proceed with the suit.” P ae 

The words “legal representative ’ have for the first time been 
defined in sub-section (11), section 2 of Act V of 1908, which runs 
thus:— l 


“Tegal representative ' means & person who in law represents the estate of a. 
‘deceased person and includes any person who intermeddles with the estate-of the 
‘“ deceased and where a party sues or issued in a representative character the 

“person on whom the estate devolves on the death of the party so suing or sued.” 


Sub-section 11 was embodied in Act V of 1908 with the 
object of putting in statutory language the result of the deci- 
sions of the Indian tribunals on the meaning of the words 
“legal representative ” ; "but it is) not pa worded and has 


y 
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already been the subject of criticism by. at least one of the. 


High Courts in India, The phraseology of sub-section 11, 
in their Lordships’ opinion; is fairly open to the contention that 
the suit was brought by the deceased plaintiff as representing, in 
his reversionary right, the estete ofthe last male owner, and that 
on‘his death such right devolved on the petitioner. They think, 


however, that his right to be substituted in place of the deceased 


appellant rests on a broader ground. 


Rule 1, Order- I, of Act © of 1908, which brings the: Indian 
practice into line with the Erglish rule, provides as follows :— 


“all ‘persons may be joined in me suit as plaintiff's in whom any right to 
‘c relief in respect of, or arising out of the same act or transaction, or series of acts 


* or transactions, is alleged to exist, vlether jointly, severally, or in the alternative 
‘“where, if na persons brought separaze swits, any common question law or fact 
“would arise.” - 

It seems to their Lordships that under this Rule the contin- 
gent reversioners may-be joired as plaintiffs in the presumptive 
reversioner’s suit. The righ” to relief-on the part of the rever- 
sioners exists severally in orcer of succession, and arises out of 
one and the same transaccion impugned as invalid and not 
binding against them as a body; and the dispute involves a 
common question of law, Tis, tae validity or invalidity of the 
act challenged as incompeteatly done. - If the contingent rever- 
sioners may be joined as plainuffs in the p reversioner’s 
action, it follows that on his death the “next presumable 
reversioner” is entitled tc continue. the suit begun by him. 
Their Lordships are of opiricn that.in this case the right to sue 
survives, and that the petitioner is clearly entitled to the order 
‘asked for. The costs.‘of this application will be costs in the 
Appeal. 
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IN THE: HIGH COURT OF JUDICATURE AT MADRAS. 


Present : :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Napier. i E 


7 Aiyasami Udayan and others :.. Appellants* (Defendants 


1 to 4). 
Ù. 
Appasami Udayan ... Respondent (Plaintiff). 
Alyasami Wall KANA Ka TAA raised by will—Acts performed by intended 
dayan legatee—Re ferable to expectation and not contract. 
Appasan Where a document purporting to bea will ran in these terms: ‘‘as we have given 


our junior daughter B in marriage to A, as we have been keeping him with his 
family in our house and as he is looking after our cultivation business and pro- 
tecting us the said A and our daughter B should protect both of us until our death 
and the said B or the son born to her should perform the funeral rites of both of us, 
and after the death of both of us the said B or if a son be born to her that son 
must inherit and enjoy the immoveable and moveable properties belonging to us. 


Held (1) that the document was a will and not. a deed of settlement and in so 


far as it dealt with ancesttal properties became infructuousby the adoption of a son 
by the testator. 


(2) That it did not disclose any binding contract by the testator to leave the 
property to the legatees if he was protected by them till his death. 


Mere raising of expectations in the minds of a person that a bounty in the 
shape of a legacy will be lett to him does not amount to a contract and even if 
acts are performed by the intended legatee by reason of such ` expecta- 
‘tions such acts will be referred to the expectation and not to a contract. 


Maddison v. Alderson (1) followed. 


Second appeal from the decree of the Court of the Subordi- 
nate Judge of North Arcot in A. S. No. 56 of 1912, preferred 
against the decree of the Court of the District Munsif of Tiru- 
vannamalai in O. S. No. 536 of 1910. | 


@ í i 
The second appeal arose out of a suit for a declaration 


that the suit properties belonged to one Pavadai Udayar, the 
last male owner, and for possession of the same on the ground 
that the plaintiff was the nearest heir of the said Pavadai, who 


pi 





*S. A. 2106 of 1918. 28th Oct. 1914. l 
| 1. (1888) 8 A. O. 467. 
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died . childless, and as such entitled to succeed to his properties: 


on the death of his adoptive mother, Amrithammal. The 
defendants 1 to 4 were, for =h= purposes of the second appeal, 
the only contesting defendants m the suit. The Ist defendant 
was the husband of Bhagiam the deceased daughter of Amri- 
thammal.and her husband Ramzswami Udayan, and the defend- 
ants 2 to 4-were the minor sons of the 1st defendant by the 
said Bhagiyam. Pavadai himself was found to be the adopted 
son of Ramaswami Udayan ard admitted to be, his grandson by 


another daughter of his, by nem2, Poongavanam. The defence 


of the contesting defendants wes, inter alia, that the properties 
covered by Ex. IV in the suit did not belong to Pavadai, as 
they had been conveyed away absolutely -before his adoption, in 
favour of Bhagiyam by Ramaswami and that plaintiff was not 


therefore entitled to recover :hem ; that the said instrument - 


Exhibit IV came into opert.on at once, though the interest 
thereby created in favour of Bhagiyam was one in futuro ; and 
that even if Ex. IV was held -o be:a will, being for considera- 
tion, it was binding on the estata and would in any event be good 
as against the adopted son Pavadai at least to the extent of the half 
snare of the father. The plaintiff, on the other hand, contended 
that Ex. IV was only a testam=ntary instrument and as such 


would not prevail against tne right of survivorship of Pavadai. | 


Even if it had been executed. for consideration. The Court of 
First Instance held that Ez. IV was “only a will and not a 


document of a present devaluzion” and was, though supported . 


by consideration, ineffectual to displace the right of survivorship 
in favour of Pavadai on the death of the testator. It therefore 
decreed the suit in respect cf the properties covered by Ex. IV. 
On appeal, the learned Subordinate Judge also held that Ex. IV 
was only a will and that ever if ithad been executed for con- 
sideration, it would not defeat the right of survivorship of 
Pavadai. He therefore conficmed the decree of the Court below 
with regard to the properties covered by Ex. IV. Against his 
decree, the above Second Apreel was preferred. The points raised 
in Second Appeal were, 1) that Ex. IV was not testamentary but 
came into operation immediate.y on its execution, (2) that even 
assuming that Ex. IV was ofa testamentery character, being for 
- consideration, it was irrevocabls and indefeasible by the right of 
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survivorship and (3) that in any event the disposition under Ex. 
IV"was' good at least io the extent of Ramaswami’s half share in 
the -joint- family properties of himself and his adopted son 
Pavadai.’ The instrument Ex. IV ran as follows :— i 

“Will which we two'(1) Ramaswami Udayan and (2) 
Amrithammal,.-wife oz. the said person, executed on the 14th 
February 1889 in full possession of our . senses is as follows :— 
As :Ramaswami Udayan among us is 60 years old and as 
Amirthammal is 50 years old.and as we are weak and ‘infirm and 
have no male issue, considering that man’s age is uncertain and 
as our senior daughter Poongavanam, aged about - 20 has 
been ‘given in marriage and as she also has no issué and-as we 
have given our junior daughter Bhagiam, aged about 11, in 
marriage to Ayyaswami Udayan, aged about 22, son: of -Laksh- 


' mapa Udayan, elder brother of Amrithammal among us, residing 


in Konalavadi, as we Have been keeping him with his family in 


' our house and as he is looking after our cultivation business and 


protecting us—the said Ayyaswami Udayan and our junior 
daughter Bhagiam should protect both of us until our death and 
the said Bhagiam or the son that may be born to her should per- 
form the funeral rites of both of us. After the death of both of 
us the said Bhagiam or if a son be born to her that son must in- 
herit and enjoy the immoveable and moveable properties men- 


tioned hereunder and belonging . to us with the right of alienating 


the same by gift, sale or otherwise. - None sae except the said 
ee has any right to the said properties. ’ 

- S. Varadachariar for Appellants. 
. . T. R. Venkatarama Sastri and A. S. E T Aiyar for 
Respondents. 

The Court délivered, the following 

‘Judgments :—Sadasiva Aiyar, J.:—I agree with my learned 
brother in his conclusions and I shall state my reasons shortly. 
i feel myself unable to accept the contention of the appellants’ 
learned vákil that the document Ex. IV was not a will but 
a deed of settlement. The document calls itself a will in more 
than-one place, it is not written on a’stamp paper, the beneficia- 
ries were to-take only after the death'of the executants and the 
latter do.not use any expression in the-deed by -which they 
restricted their own’ rights’ i in the properties till their deaths to 
mere’ life interests. . 
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=“ (As regards the next contention of | the`appellants’. vakil, it 
seems to be, (so far as ! was able to understand it). that even if 
Ex. IV was. not a deed of settlement, there was a proposal 
made-in it by the exécutant t the. Ist ‘Gefendant and his r 
(the 2nd daughter’s husband and the 2nd daughter | of ‘the 
executant) to leave the properties by will f the 2nd: daughter of 
. the executants and her husband the Ist Œfendant protected" “the 
executants till their death, tha: that ‘preposal was Aetepted By 
the 1st defendant and his wifa, that accordingly a sort of binding 
contract was entered into .5y the execitants to give “d vested 
reversionary interest in the plaint properties by will to the Ist 
defendant and:his wife and thet the will therefore became 
irrevocable so far as.the.granz of such ar interest was provided 
for in that will.- Having carefully consicered the-terms of the 
will, Jam unable to spell out therefrom any such proposal made 


by the testator or the testatrix to the beneficiaries. It only recites 


the motive for the making of.the bequest,such motive being based 
on the facts assisting them in the cultivation of the lands and was 
expected that the son-in-law had been living with his parents-in-law 
and to protect them till their deaths, whi-h events were expected 
to take place soon, Thata wilis to be understood as speaking 
only from the death of the testator and that it has only the samé 
effect as if it was executec at the time of the testator’s death 
cannot be controverted (See Bodi v. Verkatasami Naidu 1 and 
Shib Sabitri Prasad v. The. Collector of Meerut 2). As|the 1st 
defendant’s father-in-law had adopted =~ boy before his death, 
and as that boy survived the Ist -defendant’s father-in-law, that 
is, the boy’s adoptive father, the wil becime infructuous as 
regards the father-in-law’s ancestral pro>erties he having become 
incapable of bequeathing -he propert=s-so as to defeat the 
adopted son’s right of survivcrship. Tat the mere raising of 
expectations in the mind of a person thet a bounty in the shape 
of a legacy would be left by will does nct amount toa contract, 
and that even if some acts are performed by that person owing 
tothe raising of'such expectations, sich acts will be referable 
to the expectation and not ba contract have been decided by, 
the House of Lords in Maddison v- Alderson 8 which, was 
followed by Abdur Rahim-[. in the case reported in Appa: Row 
v. Venkayamma Row 4 thejcdgment oz Abdur Rahim. J. et 


i. (1918) M. W. N. 779. = 2. I.L. R.29A. 82. ae 
g. (1883) L. R. 8 A. O. 467. 4. (1308) 19 M. L'a; 106. 
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been confirmed in Letters Patent Appeal No. 105° of 1908, 
I would therefore dismiss the second appeal with costs. 


As regards the memorandum of objections I see no reason 
not to accept the finding of fact by the lower appellate Court.. 
that the properties to which the. memorandum relates belonged . 
to the 1st defendant’s mother-in-law absolutely in her own right. | 
In that view her will was valid and the plaintiff cannot claim 
these properties as her adopted son’s heir. The memorandum — 
of ii will also be dismissed with costs. 





the appellants claiming under their mother, a legatee of ‘one 
Ramasami Udayan are entitled to-claim joint family property left 
to her under a will executed prior to the adoption by -the 


_testator of the person under whom the plaintiff (respondent) 


claims. It was admitted that apart from the will the property 
would have passed to the adopted son by survivorship on the 
death of the testator, 


It was first argued that the oeme was not a will; but 
on its terms wé are clear that it is a will, The point that was 
strenuously urged was, however, that as its terms indicate the 
expectation of the testator that the legatee would support him, 
(the testator) in his old age, and as it was admitted that the 
legatee had lived with the testator and taken charge of him and 
his property, the legatee had acquired-a right to have the tetms 
of the will carried out, in other “words that the will was 
irrevocable. It was admitted that there was no authority for this 
proposition but it was sought to be supported on the’analogy of 
contracts made between two persons, the consideration on one 
side being a promise to provide for the other party by will. 
During the course of the argument it was put to the learned 
vakil who. appeared for the appellants whether he claimed 
on a contract outside the will and he admitted that he 
could not do so. In my opinion on that admission the case be- 
came unarguable, for the simple reason that a will speaks ‘from 
the date of the death and is of its nature revocable: by the 
testator at any moment. The cases are collected in” Theobald’s 
Law of Wills (6th edition) Chapter X and no case can be found 
where the language relied on is to be found in the ‘will, The 


PART XVI.| THE ‘MADRAS ‘LAW JOURNAL REPORTS. 547 


case relied upon by the appellants, Synge v. Synge ! is a case of 
contract and it only establishes. the proposition that if there is 
a contract to make a testamentary gift of a particular property. 
the contract can be. specificall~ enforced against persons claiming 
under the. testator as volunteers. This of course does not help 
the appellants ; the case of Maddison v. Alderson? is strongly 
against the appellant. There, <-woman who had lived as house- 
keeper with the testator for mary years alleged an oral agreement 
with him that shc would serve him without wages and give up, 
other prospects of establishment in life, he undertaking to make a 
will léaving her a life estate in land, He actually had such a will 


drawn from him but died without signing it, Admittedly the ` 


alleged contract could not be proved for want of writing under 
the Statute of Frauds, but it -was urged that there was part 
performance. The House of Lords held that there was no pet- 
formance and that the fact that ths master designed and strove 
to give her the interest whick £ was alleged, he had promised 
could not be taken to establ.sh the existence of such an agree- 
ment several years before. Mow itis obvious that if any equity 
could arise apart from a cortract it would have been urged by 
the very eminent counsel wha cppeared in that case. The fact 
that the will was made in this case cannot, as already pointed 
out, make any difference. T> hold otherwise would be to open 
the door to contentions which cculd be easily raised ina very 
large number of wills made Ey Hiadus who are particularly prone 
to recite existing facts and fcture arrangements as motives for 
making ‘the testamentary cisposition. In this view it is. my 
opinion unnecessary to consider the further question whether any 
such arrangement would hav= any effect as against the doctrine 
of survivorship even in respect of zhe testator’s undivided. share 
during his life time. | 


= 


I concur that the-memc. of objections should be: dismissed 
with costs. l l 


~ 





1. (1894) L. R. 1 Q. B. 466. 2. 11888) L. R. 8 A, O. 461. 
69 . 


Aiyasami 
Udayan 
V. 
Appasami 
Udayan. 





Napier, J. 
p A 


548 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXVIII 


PRIVY COUNCIL. 
Present :—Lords Vunedin and Shaw, Sir John Edge and 
Mr. Ameer Ali, 
[On Appeal from the High Court at Calcutta.] 
Mahomed Musa and others oe Appellants.* 
> Wi oe 
‘Aghore Kumar Ganguli and others ... Respondents. 


Morigage—Compromise—Release of equity of redemption—No conveyance — 
Acting of party— Effect of —Doctrine of part performance-—A pplicabil Wu to Kama 
Transfer of Property Act. i 

In a suit bya mortgagee, a compromise was entered intoin 1878, by which 
it was arranged that in settlement of the mortgagee’s claims, the mortgagor shoyld 


"convey to him a portion of the property and that the former should release the rest 


of the property from his claim. A decree was passed in terms of the compromise. 
The formal conveyance contemplated by the Rajinama was not executed. But the 
parties had ever since been acting, as if the arrangement had been given effect to 
and the conveyance executed A suit being brought in 1908 to redeem the pro. 
perty in the possession of the mortgagee on the ground, that a conveyance of the 
equity of redemption had not been made by the mortgagor in completion of the 
contract under the Rajinama. 

Held, (i) That under the Law as it stood at the time no written conveyance 
was necessary, 

(ii) that even if a transfer in writing, had oe a conveyancing point of view 
been omitted or some other formal defect had occurred, the transaction could not 
in view of the subsequent conduct of the parties be opened up ; 

(iii) even if the Rajinama itself was insufficient there was the decree obtained 
on the footing of the arrangement embodied therein : 

(iv) and further that even if the Rajinama and the decree together were con- 


sidered to be defective or inzhoate as elements making up a final and validly . 


concluded agreement for the extinction of the equity of redemption the acting of 
the. parties have been such as to supply all such defects. 

The power of resiling from an obligation to which writing is requisite, on the 
ground of the absence of such writing is excluded by the personal exception arising 
form Rei interventus such a3 any proceedings not unimportant on the part of the 
obligee known to and permitted by the obligor to take place on the faith of- the 
contract as if it were perfect, provided they are unequivocally referrable to the con- 
tract and productive of alteration of circumstances, loss or inconvenience though 
not irretrievable. 7 

Distinction between founding a claim upon a contract and founding it upon 
the equities resulting from acts done in execution of the contract. ` 

Maddison v. Alderson (1) followed. 


Appeal from a Judgmént and Decree of the High Court of 
Calcutta dated June 16, 1909 reversing a Judgment and Decree of 
the Subordinate Judge of 24 Pergunnahs dated August 31, 1908. 

On July 22, 1848 one Faslul Karim mortgaged his Zemindari 
with one Ram Chund Mukerji to secure a loan of Rs. 140,000 with 


* 25th November, 1914. 
1. (1888) L. R. 6 Ap. Ca. 167. 





PART XVI.) THE MADRAS LAW COURNAL REPORTS. - 549 


interest at 12 %. On Sep. 20, 1850 Faslul Karim by a Bill of sale 
conveyed the Zemindari. to his wife Khodajanessa in lieu of her 
dower. On February 14, 1851 Khodajanessa filed a Bill in the 
Supreme Court at Calcutta for redemption of all the mortgaged 
properties against both Ram Chand Mukerji and Faslul Karim. 
On February 18, 1851 a decree was made by consent of all parties 
in the suit by “which it was found that Rs. 137,500 was due 
upon the said mortgage for principal and Ks. 1 063 for interest. 
It was ordered that Mukerji shoald pay the costs ‘of the suit and 
on payment of principal and interest and costs he should convey 
and assign the mortgaged properties to Khodajanessa. On August 
16, 1853 she granted a patni lease of the Zemindari to one 
‘Prannath Rai Chowdhri bearing a Malikana for the lessor. On 
May 20, 1856 Faslul Karim lied leaving his widow, Khodajanessa 
and his sons Ahya, Musa an4 Jackeria and 2 daughters, These were 
his heirs and legal represen‘ tives and were substituted as defen- 
dants in his stead in the suit. On December 2, 1857 an order was 
varying some of the terms of the decree of February 18, 1851. On 
October 1, 1862 Ram Ch nd Mukerji died leaving three sons, 
Punchanan, Ram Lal and Sishi Bhushan. He left a will of 
which the sons as executors obtained probate. The right in the 
mortgaged property was devised to them. On November 14, 1870 
an agreement was executed by Khodajanessa and the three sons 
of Ram Chund Mukerji in reference to the mortgage 1n question. 
Certain sums were thereby erranged. On April 4, 1871 she 
executed a second mortgage of all the properties subject to the 
first mortgage of 1848 in favour of Arun Prokash Ganguly. In 
‘the year 1873 differencé arose between Khodajanessa and the sons 
of Ram Chund Mukerji in respect of the term of the agreement 
of 1870; they therefore instituted a suit forthe enforcement of 
the said agreement. The suit was compromised and a razinama 
was signed and filed by Khodajanessa in the Court accepted and 
signed by the sons of Ram Chund Mukerji. It was agreed that 
the mortgagees should release all the properties covered by the 
mortgage from the liability of all debts and she was to execute 
deeds of. absolute sale or tramster to give effect to the arrange- 
ment, (1) that a share of 3 odd annas to be transferred to 
Ganguly in full payment and satisfaction of the said second 
mortgage, (2) that a share of 9 odd annas to be transferred to the 
three sons of Ram Chund Mukerjiin full payment of the mortgage 
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created first and (3) that the remaining 3 oid annas to remain 
the property of Khodajanessa, free from all incumbrances. A 


. decree was'accordingly made. Deeds of sale or transfer were not 
executed as contemplated by the razinama and decree. The 
‘amount itself and the division of the property was given effect’ to 
‘and carried out by all parties. In 1890 Khodajanessa 


died leaving. three sons. Ahya, Musa and Jackeria and two 


daughters. In 1908 the sons and daughters of Khodajanessa 


instituted a suit for the redemption of the property in question 
on the ground inter alia that no convevance and had taken place 
as comtemplated by the decree of 1873. The Subordinate 


Judge decided in favour of the heirs of the mortgagor. On 


appeal to the High Court the Judgment of the Lower Court 
was reversed. An appeal was then made to the Judicial 
Committee of the Privy Council in due course. 


De Gruyther K.C. (with him Dube) for the appellants 
contended that the razinama could not be sued on. It was not 


registered as required by S. 17 of the Registration Act (III) ‘of 
1873. 


[Lord Dunedin. The Act in force was the Act of 1859]. 


It was impossible to say that either party could take 
advantage of the agreement to take effect in the future by virtue 


‘of mere decree. Conveyances were never executed and in 


point of fact the so-called decree remained a dead letter. Parol 
evidence was wrongly admitted to prove that the equity of ` 
redemption was released by the lady. This was in contra- 
vention of the Evidence Act S. 92 (4). 


[At this stage of the argument their Lordships ingaken a 


desire to hear Mr. Upjohn K. C. on the point]. 


Reference was made to Ma Ywee v. Ma Ma 1, Pranal Annee 
ve. Lakshmi 2, Basanta Kumari Debi v. Kuimikshya Kumari 
Debi 8, Khiarajmalv. Davi and others 4, 


Upjohn K. C. (with him Dunne) for the respondents con- 
‘tended that what he relied upon was not a document, but a 
verbal contract followed by a continuous acting on it for thirty 
five years. As it was a verbal contract the provision of S. 49 


1. (1909) L. R. 86 I. A. 192. a. (1899) L. R. 26 I. A. 101. 
8. (1904) L, R. 89.1. A, 181, 4. (1904) L, R. 32 I. A, 23, 
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‘of Act VIII (Regulation) 0: 1871 did not apply. Doctrine of 
part: ‘performance’ i isa wholeSame doctrine “of equity which 
removes all the- harshness and iniquities which might ‘be 
occasioned by not complying with some of the formalities of the 
-laws This’was recognised by all systems of law and the Indian 
system is not an exception. - . meee 


Reference was made to Maddison v. Alderson 1. , 


The judgment of their ~ordships was delivered, by’ 


Lord Shaw.—This is an Appeal from a Judgment and 
Decree of the High Court ef Judicature at Fort William in 


Bengal, dated the 16th june 1909. That Judgment was 


- pronounced upon and reversed a Judgment and Decree of the 
Second Subordinate Judge of the 24- prereunnans dated me 31st 
August 1908. 


The object of the suit is for the redemption ‘of two mort- . 


gages dated 22nd July 184& end 4th April. 1871. The’ defence 
which has been sustainec is that the right to redeem was 
extinguished many years ago. in circumstances which will now be 
mentioned, : 


Many of the facts of tae case are comprised in a chapter 
which may be said to have definitely closed in the year 1873; 


and it is accordingly unnecessary to narrate them in detail. After - 


the 1848 mortgage was granted by one Faslul Karim, his wife 
Khodajanessa obtained frem him a conveyance of her husband’s 
zemindari as a gift in lieu of dower. This occurred im 1850. In 
1851 she began proceedings fr redemption of the mortgaged pro- 
perties. Many and various legal steps took place in that decade, and 
from at least the year 1863 no record remains of any proceed- 
ings in the suit. It is admitted that no useful light can. now be 
thrown upon that litigatioa,—-which, in any View, appears never 
to have been determined. E 

In 1870 a certain agreement was executed by Khodajanessa 
Begum and three sons of oce Ram Chund Mukerji in reference 
to the 1848 mortgage. A sum was fixed as the principal due 
and another sum as interest due, and arrangements were màde 
for payment by yearly instalments and for management of the 
property and the like. 


1. (165 L, R; 8 A. C. 466, 475. 
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| On 4th April 1871 the second mortgage was granted. In 
1873 differences, however, arose between Khodajanessa and the 
mortgagees, and a suit was brought by Ram Chund Mukerji’s 
three sons to enforce egainst her the agreement come to. This 
suit was compromised. On 26th November 1873 Khodajanessa 
entered into a razinama, or agreement of compromise, which 
razinama was signed by the Plaintiffs. What happened under it 
may be expressed in Khodajanessa’s own words in evidence given 
by her in a litigation in 1875, and printed on the record. In 
that suit on 30th April she testified as follows :— 


“ The buit in the 24- Pergunnahs Court was settled and a solenama executed by 
the three brothers, a deed of compromise, what is termed a Razinama and Safinama. 
On-my agreeing to executea conveyance of the 12-arnasshare to the three brothers, 


it was settled: The three brothers and myself all agreed and made the settlement. 


I spoke to all the three brothers on the subject of that settlement.’’ 
The‘razinama contains a full narrative of the transactions 


with the property mortgaged, and of the financial embarrassments 
which had occurred. It appeared, as was the fact, that after the 
death of the Putnidar of the property the realisation of the rents 
had come under the charge of the Court of Wards. And the 
true point, so far as the - present litigation is concerned, of the 
razinama was this, that it was arranged that from the year 1874 


onwards the realisation of malikhana profits should be as 


follows:—To the Plaintifis in that case and Arun Prokash 
Ganguly “the malikhana profits in respect of 12 annas, 7 
“ gundas, 2 karas 1 kag share and the Collectorate revenue both 

“ amounting to Rs. 27,386. 7. 10 as per account given above, 

Bans I shall realise the profits in respect of the remaining 3 

‘ annas, 12 gundas, 1 kera, 3 kags shareand Collectorate revenue 
“ both amounting to Rs. 8,013, 8. 10 kist by kist according to 
the terms of the kabuliyat.” The other parties named were to 
get their names registered in the Collectorate. These parties, it 
may be mentioned, had expressly “consented to such arrange- 


“ ment and. released the said taluks and all the properties covered. 


“by the mortgage deed tome free from the liability for the 


“debt.” 


It is impossible -to read this razinama without concluding 
that the mortgage debts were to be thenceforward for ever 
extinguished, that the property itself was to be divided among 
the parties in specific shares, and that with regard to one share 
—set forth as 3 annas, 12 gundas, 1 kara and 3 kags—it was to 


h 
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become and be dealt with 5< Khodajanessa as her separate 
property disburdened of debt. The remzinder of the 16 “annas 
was also to be similarly and separately owned aud enjoyed. : 
The concluding prayer o: “he razinama was :-— 
“That the Court may be please to decide she suit declaring that the 


“ Plaintiffs shall get the amount clainel to their sati -faction in the manner stated 
“ above.” 


The razinama was accordingly produzed to the Court, which 
pronounced upon it as follows — 


“ Tt is, therefore, ordered that tha it be decidec. in pursuance of the terms or 
“of the razinama, and that the suit Ee struck off from the list of pending cases.’ 


The point which is made against giving effect to this 
compromise is that a conveyance was not made by Khodajanessa 
in completion of the cont-act of purchase narrated'in the 


razinama. This is true.- Bu no written conveyance by the 


Law of India was at the data >f that transaction necessary, the 
Transfer of Property Act net being pas=d until the year, 1882. 
But even if a transfer ir writing had from a conveyancing 
point of view been omitted, >r if some cther formal defect had 
‘occurred, their Lordships aze of opinion that this. would have 
been unavailing to the Appellants in tke attempt made i ia the ` 
“present suit to redeem the mocttgages. Jor the points against 
opening up ‘the transaction arz manifold and are ir their Lord- 
ships’ opinion conclusive. Th= compromise has been acted upon 
by all the parties to it, and b7 their successors in title from that 
date to this. The suit was crapped, the division of shares of the 
property was made, and it may be said generally that from its 
date until the date of Khoda anessa’s death in the year 1890, and 
indced, from that date until tke present zime, the property has 
been managed upon the foot.ne of that d vision, of the extinction 
of the mortgage debts, of the Civision of zhe disburdened proprie- 
tary interests in the shares se forth in the compromise, and of 
the receipt and enjoyment o: nts and profits accordingly. The 
` detail need not be given. ; a 
As to Khodajanessa herself, her owr view is set forth in-her 
evidence as already given. A s.riking instance of her approbatory 
acting, or homologation, maz be mentioned. In the same year, 
1875, she executed a mortgeg= for her own. 3-annas share, and 
in this deed she recites at -ength the whole transactions, the 
separation into shares and =>. forth. 


Transactions of mortgaze,.sale, etc. have been also carried 
out by the other sharers with reference o their properties. And, 
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in short, it may be said that for a ‘period of between 30 and 40 


, years prior to the initiation of this suit the rights of all parties 
“ have been.-dealt with precisely upon the same footing’ as if 


Khodajanessa had made an-express conveyance parting with the 
equity of redemption, and transferring allotted’ shares of the 
property itself to the mortgagees, and reserving one share to 
herself. 


; In'these circumstances their Lordships are of opinion that 
the proposition that the equity of redemption still remains with 
the representatives of Khodajanessa ‘cannot .be maintained.’ Even 
if the razinama itself;was insufficient, yet in their Lordships’ 
view the Decree of the Court, to- the sufficiency of which an 
objection was taken in argument—was obtained upon one 
footing, and one footing alone, i.e., that the parties to the suit 
had in fact arranged their rights in the property in -terms of the 
compromise. 


Their Lordships, in view of the argument strongly pressed 
upon them, think it right further to say that:even although the 
razinama and the Decree taken together were considered to be 
defective or inchoate as elements making up a final and validly 
concluded agreement for the extinction of the equity of redemp- 
tion, the actings of parties have been such as to supply all such 
defects. To use language common from very early times in 
Scotland, and highly approvedin the case of Maddison v. 
Alderson 1, in- the House of Lords, it is .no doubt true 
that there is: a locus pénitentié, that is, “a power of resiling 
“from an incomplete engagement, from an unaccepted offer, 
Reig a mutual contract to which all have not assented, from 

“an obligation to which writing is requisite, and has not yet 
“been adhibited in an authentic shape.”. This is the situation 
where the parties stand upon nothing but an engagement which | 
is not final or complete. But where the actings and conduct of 
parties are founded ‘on, then in all such cases, to use the language 
‘of Professor Bell in his Principles, section 26, “ rei interventus 
raises a personal exception, which excludes the plea of locus 
“ bentitentie. It is inferred from any proceedings, not unimport- 
“ant, on the part of the obligee, known to and permitted by 
“the obligor to fake place on the faith of the contract, as if it 

1. (1883) L. R. 8 A. C. 467. 
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“ were perfect; provided they ere umequivozably referable to'the 
“contract and productive of al-eration of circumstances, -loss or 
‘* inconvenience, though not ir-erievable.’* 

Their Lordships do not think. that. there is anything either 
in the law. of India or of Englend inconsis~ent: with it, but upon 
the contrary, that these laws Hliow the seme rule. In a suit, 
said Lord Selborne in Maddzason v. Alderson 1__(475)—founded 
on such part performance (anc -he , part performance referred to 
was that of a parol contract concerning land) the Defendant is 
really “charged” upon the equities resulting from the acts done 
in execution of the contract, end not (within the meaning of the 
Statute of Frauds) upon the contract itself. If such equities 
, were excluded, injustice of a kind which the statute cannot be 
_ thought’ to have had in contempletion vould follow. The Lord 
Chancellor then enumerates a seri=s_ of acts referable to the parol 
contract, and he adds,“ the matter has advanced beyond the 


“ stage of contract ; and the quities whch arise out of the stage 


“which it has reached carmot be aiministered unless the 

“contract is regarded.” Many cuthorites are cited in support 
‘of these propositions from Engtish and Scotch law, and -no 
countenance is given to the croposition that equity will fail to 
‘support a transaction clothed imperfectly in those legal forms 
to which finality attaches akter the bargzin has been acted upon. 
From those authorities one diczum quoted by ‘Lord Selborne 


forni: Sir John Strange 1 Vesey: Senior 441) may be here ` 


repeatėd: “if confessed cr in part carried ‘into execution, it 

“will be binding on the perties. and carried into further execu- 
“ tion as such, in equity.” The.r Lorcships do not think that 
the law of Indiais incons stent with -hese Principles. On ‘the 
cotitrary it follows them. 

‘A review by their-Lordships of tke Judgment of the learned 
“Judges of the High Corrt of the case has convinced them that 
‘the'facts have been’ correctly appreciated,’ ene mney concur with 
the legal result arrived at.” 

Their Lordships will humbly edvise His Majesty that the 
Appeal should be dismissed with costs. 

‘Solicitors for Appellenzs—T. L. Vilson & Co. 

Solicitors for Respond2nts—Burton, Yeates & Hart. 

sn Sore a ee ee 


1, (1838! L. B, BA. 2 467,, 
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‘PRIVY COUNCIL. 


“Kunwar 

“Singh Present :-—Lords Dunedin and Shaw, Sir John Bag and 

- Ka, Mr. Ameer Ali. 

nwar a 
xhrhed Said ', [On Appeal from the High Court at Allahabad. ] 
Kunwar Digambar Singh, aes Appellant.* 
a v ia 4 l 

Kunwar Ahmad Said Khan ae Respondent.’ 


Pre-emption—Mehomedan Law—To keep strangers out—Partition—Mort- 
qagee’s claim ba pre-empt—Custom or contract—Proof—Survival of right after par- 


_ tition to be proved —Wajib-wl-arz as evidence of custom. 

Where a village situated in the district of Bulandshahr was in 1906 divided into 
five separate mahals of which each was responsible for the revenue assessed upon 
it only, the owner of one of those mahals having sold his share the mortgagee of 
a share in one of the other mahals in which the vendor had no interest claimed the 
“right to pre-empt on the strength of the Wajib-ul-arz of 1863 and of 1870: 

` Held that the claim in the Wajib-ul- arz which was relied upon did not confer 


upon the mortgagee the right to pre-empt. 
Pre-emption had its origin in Mahomedan Law to prevent the strangers from 
l «becoming sharers in the village, adopted by custom in some places, by contract in 
‘others with or without variation from the principles of the Mahomedan Law 
and the party claiming under'it in case of dispute must prove custom or contract 
and in cases where properties had been partitioned off, in which there was the 
right of pre-emption prior to partition that’ the right to preempt survived the par- 
tition. 
' Held further that the Wajib-ul-arz was good prima facie evidence of custom 
stated in it and did not requira to be corroborated by evidence of instances in which 
- the custom has been followed though it may be rebutted by other evidence. 
Dalanjan Singh v. Kalka Singh and others (1) referred to and approved. 


Appeal from a Judgment and Decree of the High Court 
i _ dated July 15, 1912 reversing a Judgment and Decree of. the Court 
-of the Subordinate Judge of Aligarh dated March 28, 1911. 
- The facts of the case are NA) set forth in their Lord- 
e ships’ judgment. 

Lowndes for the appellant ngakena that there was a right 
of pre-emption. The question was whether the right survived 
after partition for the purposes of revenue. A mahal was for 
revenue purposes and consisted of villages. Regulation 7 of 1822 
S. 9 and Act XIX of 1873, Ss. 52 and 66 governed. the case. In 
1863 all the proprietors of the village were Mahomedans and were 
co-proprietors. Mahomedan Law of pre-emption was binding upon 
them. Every mortgagor cr mortgagee who. was a Mohamedan 

was bound by Mohamedan law apart from the question of custom 
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or agreement. The next point was whether right to pre-empt 
survived partition. ; 

Lord Dunedin. If A and B have custom of pre-emption, 
it does not look right for B to bse that right in consequence of 
A’s action. 

The Act XIX of 1873, S. 197 defined partition into perfect 
and imperfect, etc. | 

Mr. Ameer Ali :—They are not jointly responsible for the 
revenue. 

Why should partition ce:troy the right of pre-emption ? 
Pre-emption was bound up with revenue and as soon as partition 
had taken place that right was gone. Old rights would not be 
altered by the action of a few zc-awners. Custom was collected 
in the Wajib-ul-arz from 1822 to 1873. 

De Gruyther interposing:—If you want partition not to 
extinguish right to pre-emption, it must be expressly done. 


Lord Dunedin :—What i5 the presumption if nothing is 
said ? ; 
Lord Shaw :—Partition caanot affect the rights. 


Wajib-ul-arz was a good pzoof of custom and Reg. 7 of 1822 
applied both to Patwari and 3iaichari lards. 

Mr. Ameer Ali:—A pronnetor whether co-sharer or not 
has a right to pre-emption. 

Reference was made to Gckal Singh v. Man Lal t, Ghura 
and others v. Man Singh ?. Dhan Kooer v. Mahtab Singh 8, 
Ram Singh v. Sital Prosad ?, Jagdam Saha v. Mahabir 5, 
Baldeo v. Brimhesh and others 5, Madho Singh v. Sargun 7, 
Gokul Das v. Debi Prosad 8, Gobind Ram v. Musuh Ullah Khan 9 
Dori v. Jiwan Ram 10, 

De Gruythar K. C. and Dwbe:— For the respondent contend- 
ed that right to pre-empt must be determined by the Mahomedan 
Law even in those cases where this right was acquired by custom. 
There was no Hindu Lav cf pre-emtion. Co-ownership was 
the essence-of the right of pre-emption. The'theory of law in India 





1. (1885) I. L. R.7 A. 772. 2. (1895) I. L. R. 17 A. 226, 
8. (1899). I. L. R. 22 A, 1. - 4, (1904) I. L. R. 26 A. 549. 
5. (1905) I. L. R. 28 A. 60.. 6. (1386) I.L. R. 9 A. 118. 
7, (1905) I. L. R. 28 A. 286. 8. (1906) I. L. R. 28 All, 614. 
9, 


(1907) I. L. R. 29 All. 295. , 10. (7910) I. L. R. 329 All, 265. 
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confined this right to lands when they were-held jointly. Under 
Mahomedan Law the right of pre-emption was based upon joint 
ownership and division put an end to it. The right was personal. 
If the’ Hindus adopt Mahomedan Law by custom, Mahomedan 
law must apply to them. In Oudh there is no pre-emption in 
separated mahals according to Act XVIII of 1876. When it 
came to legislation, co-ownership alone was recognised. 

Reference was made to 

Baldeo v. Basumlal and others 1, Madho Singh v. Surjan 
and others 2, Ganga Singh v. Chevi Lall 3, Digambar v. Lala . 
Roy t, Daljangai v. Kalka Singh 5, Jadu Lal Sahu Vv, Janki 
Koer 6, Gopal Sahai v. Oojoodhia Pershad 1. 

'Oudh Rulings by Jawala Prosad App. p. 7 Directions to 
‘Revenue Officers N. W. P. 1858 by Thomasson 249 S. 194 
. Hamilton’s Hedaya Book 38 Ch. 1. 

Lowndes was not called upon to reply. 

The Judgment of their Lordships was delivered by 

, Sir John Edge:—The suit in which this Appeal has-arisen — 
was brought on the 6th August 1910 in the Court of the Subordi: 
nate Judge of Aligarh by Kunwar Digambar Singh, who is the 
Appellant here, against Kanwar Ahmad Said Khan, who is the res- 
“ pondent to this Appeal, and one Bhawani Das to enforce a right 
of pre- emption to which Kunwar Digambar Singh claimed to be en- 
titled, under a custom which he alleged to be prevailing i in Mauza 
Pala Kher in the District of Bulandshahr. 
_ The Respondent here, Kunwar Ahmad Said Khan, who was 
the vendee of the property in dispute, by his. written statement 
` denied that there was any custom of pre-emption in Mauza Pala 
Kher and alleged that 


“Mauza Pala Kher was divided by perfect partition and entirely separate 
“ mahals were formed ... . After the said partition no connection of any kind was 


ii Ba among the co- ee of the different mahals, nor did any- joint “right, based 
‘on the terms of any wajib-al-crz, subsist among them. ” 


The date of the sale in respect of which pre- aston 15 
claimed was the 12th July 1909. In 1905, Mauza Pala Kher, 
otherwise known as Mauza Pala Kaser, and as Mauza Rilaksir, 
was, on the applications of certain of the then sharers in the 

` (1905) I. L. R. 9 All. 118, 2, (1905) I. L.'R. 98 All 60... 
r (1911) I. L. R. 88 All. 615. 4. (1887) I. L. R. 14.Cal, 761. 


5. (1899) I. L. R. 22 E 1. 6. (1912) L. R. 39 I. A. 107=14 W. R. 476. 
. (1865) 2 W. R. 47. . i 
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mauza, ‘partitioned into five ‘mahals, of which two were 
named respectively Salig Eam and Bhawani Das. On the 
partition each of the five newly formed mahals became sepa- 
rately responsible for the revenue. assessed upon it, but did not 
become responsible for thé revenue assessed upon any other of 
the five mahals. No. separate record of rights was. before this 
suit framed for any of the five new mahals. 

The property sought ta be pre-empted is in. Mahal Bhawani 
Das, in which Mahal the Appellant had not a share at the date 
of the sale; he was; how=ver, at that date a sharer in Mahal 
Salig Ram, in which Mahal neither ‘the Respondent nor his 
vendor, Bhawani Das, was a sharer. The Respondent was not 
at the date of the sale a sharer in any of the five new mahals; 
he was, however, the mortgagee in possession of part of the 
share of Bhawani Das, the vendor, in Mahal Bhawani Das. The 
Appellant and Bhawani Das are not related to each other. The 
Respondent, who is a Mahomadan, is not related to the appellant 
or to Bhawani Das. Prior tc the partition of 1905 Mauza Pala Kher 
was an unpartitioned mauzain which the Appellant and Bhawani 
Das were sharers. Of the hiszory of Mauza Pala Kher prior to 
1863 their Lordships are tnaware, but in 1863 all the sharers in 
the mauza were apparentlr Majomadans. 


The-evidence to prov2 the custom of pre-emtion upon which 
the Appellant’s claim is besed consisted of extracts from a wajib- 
ul-arz of Mauza Pala Kher of 1863, upon extracts from a wajib- 
ul-arz of the same Mavze oi 1870, and of a judgment of the 
Subordinate Judge of Merut in 1875 in a suit for pre-emption 
which was confirmed br the High Court at Allahabad in 1876. 
The cause of action in thar case arose of course long anterior to 
the partition of Mauza Pala Kher, but the judgments do afford 
evidence that there existed_in Mauza Pala Kher a custom of pre- 
emption under which a reletioa of a vendor—sharer in the mauza 
was entitled to pre-empt-on a sale to a stranger to the mauza, but 


that is not the custom upor which the Appellant must rely in | 


this suit. . 
The extract ion -e wajib-ul-arz of Mauza Pala Kher, 
which was prepared on the 16th June. 1863, as translated and so 


far as it is material is as follows :— 


“ In future every co-sharer- mortgagor or mortgagee shall as such be at liberty 
“to make transfers. But he skal make transfers first in favour of his own and 
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* Shjadds brothers and after them in favour of TEKAN in the khata and patti 

“as Well as in favour of the proprietors of the village. Ifnone of them take he 
“ shall be competent to make transfers in favour of strangers. If there is a dispute 

“regarding difference in consideration it shall be decided by arbitration.” ` 5. 


The wajib-ul-arz of 1863 was signed by an thg sharers and 


by some, if not all, of the mortgagee 7 


The corresponding ` clause in the wajib-ul-arz of 1870, as 


translated in the record, is as follows :— 
- “ In- future co-Sharer mortgagor or apm: has such power. He shall 
“have power to make transfers first to his own and ekjaddi brothers‘and next to 
“co-sharers in the bhata and patti as well as to proprietors. If none of the afore- 
“said persons takes he shall have power to transfer it to a stranger. If there 
“ arises any dispute a$ regards the price’ being more or less it shall be decided by 
“ arbitration.” 


In paragraph 14 r the wajib-ul-arz, of 1870 it is expréssly 
stated, “Custom as:to pre-emption—Pre- emption is allowed.” 
There can be no possible doubt that the clauses to which 
their Lordships have referred set out what the sharers in 
Mauza Pala Kher had in 1863 and in 1870 agreed to be the 
custom of pre-emption m the mauza. It is to be presumed, as 
the contrary has not been shown, that the wajib-ul-arz of 1863 
and the wajib-ul-arz-of 1870 had been properly prepared in 
accordance with the law then in force, and with the “Directions 
“for Revenue Officers in the North-Western Provinces of the 
Bengal: Presidency,” ‘which had been promulgated under thé 


. ‘authority of the Lieutenant-Governor of those provinces. 


The references in the clauses above mentioned to mortga- 


gors and mortgagees are obscure. The sharers in Mauza Pala 


Kher may have intended that if a mortgagor should assign his 
interest as a mortgagor he should offer it in the first instance to 


his own or his ekjaddi brother and then to a sharer in the khata 


and patti, or to a proprietor in the mauza, and if they should 


‘refuse to purchase’ it he might assign it to a stranger, and 


in the same way if a mortgagee should wish to assign his 


mortgagee’s interest his right to assign it should’be similatly 


limited. In their ‘Lordships’ opinion it was not meant by the 
clauses to which they have referred to treat mortgagees as such 
as sharers in the mauza and to confer on them a right to 


‘preempt. 


Having regard to some of the decisions of the High Court 
of Allahabad, which have been referred to in the arguments in 
this, appeal, it is unfortunate that the record which,is before this 
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‘Board does not show what was the vernacular word in the 
wajtb-ul-arzes of 1863 and 1870, which has been translated as 
“co-sharer,” or what was the vernacular word in the wajib-ul-arz 
of 1863 which has been transletec as “ village. ” 


The wajib-ul-arz of 1863 containėd a clause as to partition 


which, as translated in the record was as follows: 
“ Every one can get his propert vart tioned to the extent of his share. And, 
‘if the area be compact, he can alsc gat a separate mahal formed. If at the 
‘time of partition the grove o: «ne person comes to be included in the lot of 
‘ another, the planter of the grove ebal] remain in possession as before, but the 
'“ planter shall (have to) give land Œ tre same quality in exchange. As toa well, 
‘* the costs of construction shall be ziven to the person who constructed it. If the 
i aera: land of one person con@sintc the possession of ‘another, then he (the 
“person in possession) shall relinquisL it of his own accord or shal! pay rent as a 
tenant. ” 


It appears to their Lordships that it may reasonably be in- 
ferred from this clause that the sharers of 1863 in Mauza Pala 
Kher not only contemplated -ha: the mauza might subsequently 
be partitioned into separate makals, but also intended that on a 
partition off from the mauza of a separate mahal, ‘the sharers in 
the other mahals or in the unpactitioned portion of mauza Pala 
Kher should as such have n> share or other proprietary interest 
in the separated mahal. It does not appear from’ the extracts 
from the wajib-ul-arz of 1&70, which are printed in the record 
whether the wajtb-ul-a@rz oœ _87) contained a similar clause, bur: 
it probably did. i 


It appears from the rwkar of the 5th December 1902 which 
was drawn up for the carryinzg'oat by the Amin of the partition 
of Mauza Pala Kher that the partition should bea perfect parti- 
tion ; that a grove should be allo:ted to the mahal of the person 
who had planted it ; and that a Muhammadan tomb, which stood 
in the abadi, should be allotted to the share of the Mahom- 
madans. 

The Subordinate Judge of Aligarh found that a custom of 
pre-emption prevails in Maaza Pala Kher; that the partition of 
‘the mauza and the separat-on of the plaintiff's ‘Mahal Salig Ram 
from that of the vendor dic not affect the custom of pre-emption ; 
and that the plaintiff, the Appel ant here; hada right to pre-empt 
as against the vendee, the Respondent here; and on the 
28th’ March 1911;hé gave -hz Appellant a decree for pre-emption. 
From that decree Kunwar Ahmad Said : Khan, the Respondent 
here, appealed to the Higk Court of Judicature at Allahabad, 
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The Chief Justice and Mr. Justice Tudball, before whom 
“the appeal came for hearing, allowed the appeal and dismissed 
the suit. From the decree of the High Court this Appen: has 
been brought. 

Pre-emption in village communities. in British India had its 
origin in the Mahommadan law as to pre-emption, and was appa- 
rently unknown in India before the time of the Moghul rulers. 
In the course of time customs of pre-emption grew up Gr were 
adopted among village communities. In some cases the sharers 
in a village adopted or- followed the rules of the Mahommadan 


Jaw. of pre-emption, and in such cases the custom of the 


village follows the rules of the Mahommadan law of pre- 
emption. In other cases, where a custom of pre-emption exists, 
each village community has a custom of pre-emption which 
varies from the Mahommadan law of pre-emption and is 
peculiar to the village in its provisions and its incidents. A 
custom of pre-emption was doubtless in all cases the result, of 
agreement amongst the shareholders of the particular village, 
and may have been adopted in modern times and in villages 
which were first constituted in modern times. Rights of pre-emtion 


have -in some provinces been given by Acts of the Indian 
Legislature. Rights of pre-emption have also been created by 


contract between the sharers in a village. But in all cases the 
object is as far as is possible to prevent strangers to a village 


from becoming sharers in the village. Rights of. pre-emption when 
they exist are-valuable rights, and when they depend upon a 
custom or upon a contract, the custom or the contract, ds the. 


case may be, must, if disputed, be proved. 
_ The only evidence in this case to prove that the custom, 
which is relied upon by the Appellant, existed in Mauza Pala 
Kher, is afforded by the clauses relating to pre-emption which are 


‘contained in the wajib-ul-arzes of 1863 and 1870. These clauses 


do, in the opinion of their Lordships, prove that prior to-the 


‘partition of Mauza Pala Kher the custom of pre-emption, which 
“is set out in the second paragraph of clause 2 of the plaint, existed 


and was in force in Mauza Pala Kher, but that would not: be 


‘sufficient to entitle the Appellant to a decree. It would be neces- 


sary for him to show, either on the construction of the wajib-ul- 
arges or by other evidence, that the custom of pre-emption -which 
obtained in the unpartitioned Mauza Pala Kher would survive a 
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partition of that mauza into separate mahals so as to give a sharer 
in one’of the new mahals a right to sre-emat property in another 
of those mahals in which he wes.not a sharer at the date of the 
- sale. 

‘This question was very careiully cons:dered by a Full Bench 
of the Allahabad High Court in Dalganjan Singhv. Kalka Singh 
and others 1, in which Sir Arthur Strechey, C. J., and Mr. 
Justice Banerji, considered thét the question in each case is 
that of the construction of tke nature of the particular custom 
on which the claim for pre-emption is based, and whether the 
custom can apply to the altered s-ate of things which comes 
into existence when a perfect partition has zeen effected, “In that 
case as in this no new wajib-wl-zrz was framed on the partition. 
Their Lordships are not prepared to dissent from the view of 
Mr. Justice Benerji in the case which has been referred to, that 
“where a fresh wajrb-ul-arz kas nat been prepared at partition, 
“it does not follow,’ as a matter of law or principle, that the 


“custom or contract in force defore partition is no longer to have 


“effect or operation.” The quest:on must depend upon the cir- 
cumstances of each case and tke inferences which may legitimately 
be drawn from the evidence. In the present, case their Lord- 
ships cannot overlook the fact that m 1863 all the sharers in Mauza 
Pala Kher were Mahommacans; that Hindus were obtaining 
interests in the mauza as mortzzgees ; and that the sharers in 1863 
were contemplating that the mauza migtt be partitioned. The 
right to obtain perfect partition, of course, existed. Nor can their 
Lordships overlook the fact thet in-1905. when perfect partition 


was applied for, Hindus had bezome sharers in Mauza Pala ' 


Kher, and that nothing was dore on partition to provide that 
sharers in one mahal should ħave a right of pre-emption in respect 
of a sale in another mahalin which they were not- sharers, 
Their Lordships are unable to draw the inference from the 


wajib-ul-arzes and the circamstances in this case that it was ' 


intended that, in case of a perfect partition of Mauza Pala Kher, 
asharer in one mahal should havea right of peempiigai in 
another mahal in which he was not a sharer. < 

The learned'judges whc decided tke appeal in this case in 
the High Court = considered that the evidence afforded 
(1899) I. L. R. 922.1. 
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by the wajib-ul-arces of 1863 and 1870 did not prove’ any 
custom of pre-emption, and each of them also’relied upon the 
fact that no evidence that the right of pre-emption has been exer- 
cised was given. The learned Chief Justice also apparently 
suggested doubts as to the value of a wajib-ul-arz as evidence 
of a custom of -pre-emption when unsupported by evidence 
that the custom had been enforced. As their Lordships have 
already intimated, they have no doubt that the clauses relating 
to transfers of shares in the wajib-ul-arzes of 1863 and 1870 
stated what, the sharers in 1863 andthe sharers in 1870 had 
agreed was the custom of pre-emption in Mauza Pala Kher. 
These clauses were inartistically drafted. The Kanungo or other 
official who collected information from the sharers in the 
mauza may have been a person who was as ignorant as they 
were of legal, forms and legal phraseology, but before the 
-wajib-ul-arzes were signed by the sharers or sanctioned by the 
Settlement officer the sharers had an opportunity of objecting to 
any statements contained in them which they did not under 
stand or did not consider to be correct. - Pre-emption was a 
matter in which all the sharers were interested; it was a matter 
as to which they could agree as to what-the custom in their 


` mauza- was. Pre-emption; ‘with various incidents, limitations, 


and restrictions, prevails by custom or by special agreement 
amongst shareholders’in very many, if not in most or all, of the 
‘village communities in the province in which Mauza Pala Kher 
is situated. 

In agreeing as to the custom of pre-emption which should be 
inserted in the wajib-ul-arzes the sharers were not trying to 


- establish any rule of inheritance in the mauza inconsistent 


with the Mahommadan or the Hindu law of inheritance, and 
their Lordships fail to “see on-what principle statements in a 
wajib-ul-arz as to rights of pre-emption, which are not in con- | 
travention of Mahommadan, Hindu, or other law, should not be 
considered as reliable evidence of a custom of pre-emption. To 
hold that a wajib-wl-arz is not by itself good prima facie evi- 
dence of a custom of pre-emption which is stated in it and that 
the wajib-ul-arz requires to be corroborated by evidence of 
instances in which the custom has been enforced would be to 
increase the costs of litigation in pre-emption cases, and in 
many cases might practically deprive a sharer of his right. Of 
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course the evidence as to'a custam of pre-emption afforded by a. Kuhwár 4 
wajib-ul-arz may: be rebutted by other evidence. < Pisan bat 
rh) j . 


The Appellant has failed to.prove-that he is entitled toa Sie om 
decree. Their Lordships will Eumbly advise His Majesty that oe 
the Appeal should be dismissed. ‘The Appellant must pay the 
costs of the Appeal. 

Solicitors for Appellant :—Y. L. Wilson. & Co. 

Solicitors for Respondent :—Douglas Grant. 


PRIVY COUNCIL. 
Present :—Lords Dunedia and a Sir John TORE and 


Mr. Ameer Ali. 
[On Appeal from the High Court at a 


Hari Kishen Bhagat and dchers ‘A ppellants. * 
V., 
Kashi Pershad Singh and others .. kespondents. Hari Kishen 
Hindu Law—Widow—Alienation— Durden of proof on altenee—Concurrence of Bhagat 
reversioners—Mere attestation not suficrent—Of all reverstoners or of so many. as 42. 
would raise a presumption of necessity—Ancbiguous acts, insufficient. Pe rae 


To be valid as against the reversieners and to affect their reversionary interests, 
a charge created by a Hindu widow oc an alienation effected by her can be support- 
ed only by proof aliunde that such dentavas contracted or such alienation was made 
for valid and legal necessity, the onu: = establishing necessity lies heavily on the 
person who claims the benefit of suck transactions. The requirement of law may. - 
however be fulfilled by proving the cencent or concurrence of the reversioners to or 
in the transactions; that is, of all these whe are likely to be interested in disputing 
the transaction : at all events it must bs such a concurrence of the members of the- 
family as suffices to raise a presumpia that the transaction was a fair ` one and 
justified by the Hindu Law. 

Where a “stringent equity” arising out of an alleged consent by the réversioners 
is sought to.be enforced against then, such consent must be established by positive. 
evidence that upon an intelligent undesstanding of the nature of the dealings, they 
concurred in binding their interests. Such consent should not be inferred from 
ambiguous acts or be supported by dubious oral testimony. 

Attestation of the document does rot necessarily import concurrence. 

Their Lordships refused to drav that inference from: the fact that the nearest 
reversioner attested the documents =nd some of the other reversioners took part in _ 
the purchase of the stamp papers, petting the signature of the widow, in identi-, 
fying ‘her etc., where the language of the document was consistent ‘with the 
interest: of the widow alone having been intended to be charged and.-there : 
was nothing to show that the revecsioners understood it otherwise and there was 
also no evidence that they benefitel from the transactions or that so far as they 
were concerned there was any need fc if. 

Jiwan Singh v. Misi Lal (1) Eri-Lukhi Debia v. Gokool Chunder Chowdhy (2) 


apv 


i *2nd December, 1914. 
1. (1895) L. R. 28]. Al 2, (1869) 13 M. I. A. 228° 
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Consolidated appeals from a Judgment and Decree of the 


High Court dated March 11, 1909 confirming, a Judgment 


and Decree of the Subordinate Judge of Monghyc dated June 
22, 1906. 


The facts of the case are sufficiently set forth in tner Dod: 
ships’ judgment. 

Dunne for the appellants contended that the first mortgage 
was in 1877 and the second mortgage in 1882 was in part to pay 
off the interest on the first mortgage. The respondents were 
among the kindred who had negotiated the loan. There was 
ample evidence as to the appropriation of the zurpeshgi. The point 
was whether in paying interest the transaction passed absolute 
or limited interest. Alienation in the form of mortgage was 
different from other kinds of alienation. Where there was consent 
of the reversioners no proof of legal necessity was required. The 
legal presumption was that the transaction was fair and 
reasonable. 

Lord Dunedin referred’ to Muirhead v, Muirhead 1, 


Lord Dunedin: Here there is no’ proof of non-necessity. 


He had to’ prove the negative. There was no question of 
legal necessity if reversioner consented unless fraud was shown. 


. Lowndes interposing:—Behari Lal v. Madho Lal Shir 
Gayawal 2, applied to out and out sale but when mortgage in 
which interest by widow is retained, necessity is to be shown. 


Lord Shaw referred to <—Sham. Sundar Lal v.. .Achhan 
Kunwar 3, 


Lord Dunedin :—Youare in a position to show that the con- 
sent of the whole body of reversioners was obtained. 


All reversioners were associated in a series of transactions and 
not in an accidental one. 


Mr. Ameer Ali :—Things depend on evidence as to what 
the revérsioners intended. Whether they were mere attesting 
witnesses or had given consent to the transaction. 


Lord Dunedin :—You have only a money-lender’s evidence, 
which is of very little importance. 





1. (1890) L. R. 15 A. C. 300. 2, (1891) L; R. 519 I. A. 30. 
3. (1898) L. R. 25 I. A. 183. . 
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Reference was made to 


Collector of Masulipatam x. Cavaly Vencata Narasappa 1,. 


Raja Luckhia Debia v. Gokoot Chunder Chowdhry | 2 Bajrangi 
Singh v. Mano Karnika Baksh Singh è, Nobo Kishore’s case 4, 
Debi Prasad v. Golap Bhagat °. 

Lowndes for the responceats contended that the debts for 
which the mortgages were made were personal debts of the lady 
and could not bind her husbard’s estate beyond her life time. 

Lord Dunedin :—You haat better deal with the first. mort- 
gage. There is no case on the record on the 2nd mortgage. 

Lord Dunedin :—Given intelligent consent, there is no 
rebuttable presumption. 

Joining of reversioners ir < ccnveyance was effective against 
him. The Transfer of Property Act expressly laid down rules 
as to the reversioners. It dic not apply to mortgage. She in 


effect said that instead of lard she took money. Reversioner had- 


no estate until the widow ga7e it to them. 

Lord Dunedin :—I do mot see why fictional conveyance by 
way of mortgage was not the sams asa real conveyance. 

In India a widow’s estae was fee simple subject to a burden; 
on principle, what would forbid sale would forbid mortgage. 

Lord Shaw :—If a rev=rsioner is imported into a case by 
implied consent, it is a fact ir the case. 

She said nothing of the -eversioner’s interest in the deed of 
mortgage. The only interest bound was that of the widows as 
the only debtor. 

Reference was made to 

Behari Lal v. Madi-o Lol Ahir Gayawal 6, Raj Lukhee 
Debea v. Gokool Chunder Crowdhry 1, Jiwan Singh v. Misri 
Lal 8, Sham Sunder Laly Achhax Kunwar 3. 

Dunne in reply. 

The Judgment of their Lordships was delivered by 

Mr. Ameer Ali:—The question for determination in these 
Appeals relates to the va icity, as against the reversioners, of 
certain sales held in execution of decrees obtained on mortgages 


1, (1861) 8 M. I. A. 529. 2. (1869) 13 M, I. A. 229, 228. 
3. (1907) L. R 351. A. 1. 4. I.L. R. 10 Cal. 1102. (F.B.) 
5. (1918) I.L. R. 400. 721, 752, 6. (1891) L. R. 19 1. A. 30. 
7. (1869) L. R. 18 I. A. 958. 229. 8. (1895) L. R. 281. A. 1. 


9. (1898) TL. R. 25 I. A. 183, 188, 189. 
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effected by a Hindu widow, who had succeeded to ia husband’s 
estate on his death without leaving any issue. Shyamal- Singh, 
the husband, died in 1842, and the widow, Dulhin Nawab 


Kumari, held the properties which form the subject of the present : 


_litigation until the trarsactions the validity of which is challenged ` 


in these suits. 

The first mortgage was executed by Nawab Kumari in’ 
favour of the Defendart, Appellant, on the 26th of November: 
1877 in réspect of three of the properties in her possession. On 
the 11th of July 1882 she mortgaged the rest of the properties to 
Bhagat for a further loan, and in 1889 she gave him what is 
usually called in India a Ticva Pottah of the shares of Shyamal 


~~ Singlin ali the mouzahs save one. Under this usufructuary lease 
. the Defendant obtained possession of the shares covered by it. 


. In 1893 Bhagat brought a suit against Nawab Kumari on 
the mortgage of 1877 ard in execution of thedecree on that bond 
purchased the three properties to which it related. In 1897 he 


‘obtained a decree on the bond of 1882, in execution of which he 


himself purchased again the remaining properties held by the 
widow. He thus obtained possession of all the shares in the 
different villages which Nawab Kumari had inherited from her 
husband for a widow’s estate. | 

-Nawab Kumari died in 1900, and the Plaintiffs, who are 


Shyamal Singh’s brothers’ sons, and whose reversionary right to. 


his estate, though questioned i in the first Court, is not disputed 
now, brought the present suits to recover possession of the 
properties held by Bhagat under the execution sales of 1893 and 
1897, their main contention being that neither the mortgages 
executed by Nawab Kumari nor the sales thereunder affected ` 
more than her interest which ceased on her death. 

Hari Kishen Bhagat is the principal Defendant, but his 
sons have been tmpleaded in both actions, as the; sy are joint in 
estate and living i in commensality with him, and are; a 
necessary parties. ag 

The main defence tc the Plaintiffs’ claims was that the 
mortgages were effected by the widow for valid and legal necessity 
under the Hindu law, and, further, that they were concurred in by 
the reversioners, and that consequently the Defendants by virtue 
of the sales in question acquired the interests of the widow as well 
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as theirs. It is to'be remarked that in neither of the mortgage 
suits were the reversioners made parties. 


At the time when the bonc of 1877 was executed the nearest 
reversioner to Shyamal Singh was his sole surviving brother, 
Raghubir Singh. After him stood Raghubir’s sons, of whom 
there were several, and the sans of two other brothers, Bhupal 
and Jagrup, who were dead at the time. Among these nephews 
of Shyamal Singh the names of Behary, the only son of Bhupal, 
‘and of Bajrung Sahai, a son of Jagrup and a Plaintiff in one of the 
present actions, should be particularly mentioned, as a figure 
“in the transactions in question. ; 

‘In the instrument of 1877 the name of the widows is written 
by Bajrung Sahai Singh. He also appears to have purchased 
the stamp paper on which the bond is inscribed. Among the 
‘witnesses. to the document are Raghubir and Behary. 


The name of the widow in the mortgage of 1882 appears to 
be written by Behari Singh, and one of the witnesses to this bond 
is Bajrung Sahai, On the lease of 1889 Nawab Kumari’s name 
is written by Modenarain, a son of Raghubir, and the witnesses 
“are Ram Parshad, another son of Raghubir, Bishan Parshad, one 
‘of the sons of Behary, and Barung Sahai, who also appears to 
have identified the lady to the Registrar. Both the Courts in 
India have found that so far as the Ticca Pottah of 1889 is 
concerned, the debt contracted thereunder has been satisfied out 
of the usufruct of the properties covered by the lease, 


The points for determinction in these Appeals depend on 
the transactions of 1877 and 1582 respectively. The law relating 
to the dealings of a Hindu widow with her husband’s estate which 
devolves on her in default of issue is now too well settled to need 
a prolonged consideration. To be valid as against the reversioners, 
or to affect their reversionary rights, a charge created by a Hindu 
widow or an alienation effected by her can be supported only by 
proof aliunde that such debt was contracted or .such alienation 
was made for valid and legal recessity, and the onus of establish- 
ing such necessity: rests heavily on the person who claims the 
henefit of transactions with a Hindu widow or other females 
taking similar estates. The requirement of the law may, however, 
be fulfilled by proving the consent or concurrence of the rever- 
sioners to or in the transactions. 
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In the present cases the Trial Judge ‘in a careful and well- 
considered Judgment held that the Defendants had failed to 
prove any valid and legal necessity for the mortgages executed 
by the widow. This view has been affirmed on appeal by the, 


‘High Court of Calcutta, and there being thus a concurrent finding 


of fact by the two Courts in India, that subject is now out of the. 
region of discussion. Both the Courts have further held in 
effect that the part taken by the reversioners with respect to the 
transactions in question did not amount toa consént to bind 


_ their interests. In view of the facts and circumstances of the 


case, their Lordships have no hesitation in expressing their 
concurrence with the conclusion at which the Courts in 
India have arrived. The Trial Judge has carefully examined 
the phraseology of the two instruments, and he is of opinion 
that their language is fully consistent with the fact that the 
interest of the widow alone was intended to be charged. Nor 
is there anything to show that the reversioners who helped her 
to raise the loans understood it otherwise. There is no evi- 
dence that they benefited from the transactions, or that so far 
as they were concerned there was any need for the mortgages, 
Their Lordships think that whena “stringent equity,” to use 
Lord Hobhouse’s expression in the course of the argument in 
Jiwan Sing v. Misri Lall 1, arising out of an alleged consent 
by the reversioners is sought to be enforced against them, such 
consent must be established by positive evidence that upon an 
intelligent understanding of the nature of the dealings they 
concurred in binding their interests; and that such consent 
should ‘not be inferred fromambiguous acts or be supported by 
dubious oral testimony such as appears to have been relied upon 
in this case. 

In Raj Lukhee Debia v. Gokool Chunder Chowdhry 2, this 


‘Board refused to affirm the proposition that mere attestation 
‘by a relative necessarily imports concurrence, and they added 


that when the consent of the husband’s kindred is relied upon 
for the validity of alienations effected by the widow “the 
= Meads in such case must generally mean all those who 
‘are likely to be interested i in disputing the transaction. At all 
“events there should be such a concurrence of the members 





1. (1895) 23 I. A. 1. 2, (1869) 13 M. I. A. 209, at 228, 
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“of the family as suffices'to zase a prestmption that the trånsac- Hati Kishan 

- “tion was afairone and ore justified by: Hindu law.” The eR t 
observations of the, Board in thai case seem to their. Lordships “Kashi Per: 
shad Singh. 

to apply with particular force o the facts of the present case. . 
‘On the whole, their Lordships are of opinion that the 
Judgments appealed ` “from are right'and ought to be affirmed, 
and that these Appeals: ougkt to be dismissed with costs. And 

they will humbly advise His Majesty accordingly. 


Solicitors for Appellants —T. L. Wilson & Co. 
Solicitors for Respond=rts :--Theastore Bell & Co. 


i 


IN THE HIGH COURT D® JUDICATURE AT MADRAS. 


Present :—Sir John ecg Chief Justice, and Mr. Justice l 
Coutts Trotter. 
C. T. N. Narayanan Zhettiar Appellants* (Defendants 


and others l 2 to 4 and 11 to 13). | 
v. l 


V. S. V. Lakshmaner Chettiar Respondents (Plaintiffs, 
(deceased), and ctħers defendants 5, 6, 8 to 10 
and L. Rs. of the de- 

ceased 1st plaintiff). 


Religious endowments--Truste— Aliemation of office—Void and need not be sét Nara yanan 
aside— Limitation Act, Art. 91, 1A—Prectice—Non-joinder—Suit by some of the Ohettiar ., 
trustees making others party cefsndanis—Dexial of right in plaint but acknow- v. 
‘ledgment at irial—Trustee de sos Drt—No possessory lien for out of pocket expe*tses grr ee 
—Provision in decree for paymertof. ai 


f Where in a suit to recover fhe brust propemies from certain persons to whom 


Ahe trustees had made over tne managemens, plaintiffs who were some of.the 
trustees had alleged in their pint that the other trustees whom they had made 
defendants had lost their rigat to the trusizeship .by reason of their neglest to 
discharge the duties of the office bib had abandcned the contention and acknowledged 
their right at the trial. 


Held that the suit was not bed fer non kadak ; 

Kokilasari Dasi v. Mohun Eudranand Geswami (1). distnwaiehea: 

Alienation of the office o trustee by the hereditary ‘trustee of a temple is 
absolutely void and need not I= æt aside and as such art. 91 has no application to 
asuitto recover the estate from the alienes the proper article applicable being 
Art. 124. : 

A trustee de.son tori is not sntitled to rekxin the trust estate till he is paid his 


out of pocket expenses thougbir a proper .ca==, the court may make provision in 
the decree for payment of suck expenses. 


* A.S. No. 286 of 1912. ee on 23rd February, 1915, 
1, (1306) 5 C. L. I. 627, 
72 
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_ Appeal against the decree of the Court of the’ Subordinate 
Judge of Ramnad in O. S, No. 58 of 1911. 


TK. Srinivasa Aiyangar, S. Srinivasa Aiyangar and A. 
Krishnaswami Aiyar for the Appellant. 


S. Soundararaja Aiyangar, C. V. Ananthakrishna Aiyar 
and S. T. Srinivasa Gopalachariar for Respondent. 


The Court delivered the following 

Judgment :—This is an appeal. by some of the AN 
against a decree in favour of the plaintiffs in .a suit brought by 
certain trustees as HukZars of a temple to recover possession of 
the temple properties from the defendants (appellants) to whom 
the trustees had made over the management of the temple undér 
an agreement Exhibit I, dated 2ist June 1901. Four questions 
were argued before us. In the first place it was said that the 
suit is bad for non-joinder, as, though all the Hukdars irtcluding 
the 9th and 10th defendants were impleaded, the plaintiffs in 
paragraph 16 of the plaint stated that these defendants had lost 
the office owing to their neglect to discharge its duties, and that 
théy were joined merely because they asserted a right to it. At 
the trial this contention was abandoned by the plaintiffs, and a 


decree was passed in favour of the 9th and 10th defendants with 
‘their consent as well as of the other defendants. In these circum- 
‘stances; I do not think the decision in Kokilasart Dasi v. Möhunt 
‘Rudranand Goswami 1, cited for the appellants - ‘has any appli- 


cation. In that case the plaintiff presisted both in the Original 


-and-the Lower Appellate Courts in denying the joint trusteeship of 
his minor brother whom he had made defendant ; and it was only 
‘after this issue had been finally decided against’ him, that -he 


applied | in the, second appeal- that a decree might be passed- i in 
favour of himself and this detendant jointly. Here the contention 
was abandoned during the trial and the title of the_ defendants 9 
and 10 as’ “trustees was admitted. 


«The second contention was that the suit was bined by: iiai 


‘tation under article 91 of the Indian Limitation Act as the 
plaintiffs did; not sue within three years to set aside.the transfer, 
‘Exhibit I. The High Court having already held that this transfer 
was. void, Exhibit G, and this being so, it doés not - require: to 


1, (1906) 5 C. L. J. p. 527. 
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be set aside.” The Limifatim Act merely prescribes within 
what periods suits must be braught and cannot be construed as 
of itself creating an obligatron to sue where none existed. In 
Malkarjun v Narhari 2, their Lordships of the Judicial Com- 
mittee clearly diisi he bezween sales which were a nullity and 
sales which were only voidabE and valid until set aside. At p. 
350 after pointing out that the words “to set aside an adoption ” 
in one of the articles were incorrect as an adoption may be 
declared invalid but cannot be set aside, their Posen’ observed 
that there i is no such difficulty in the case of suits to “ set aside 


a sale ”“in the same Act “ becanse a sale valid until set aside can | 
be legally and literally set aside; and anybody who desires relief 


inconsistent with it may and should pray to set it aside.” See 
also Sidhu Sahu v. Gopi Charen Das 3. This is a more recent 
| decision. of their Lordships than Gnanasambanda Pandara San- 


nadhi v. Velu Pandaram 4, which is relied on by the appellants! 
In that case two persons Nataraja and Chockalingam shared the 


management of a religious extowment, and successively transfer- 
red their respective rights of management by registered instru- 
ments to a third party in 1868 and 1869, Chockalingam who 
was a minor being represent= by his mother. In 1892 Velu the 


son of Nataraja sued to recover the trusteeship joining Chocka-. 
lingam as defendant -as he was apparently unwilling.to sue, - 


Their Lordships held that a-ticle 124 of the Indian, Limitation 
Act was applicable and tha, as the defendants had held adver- 
sely to the plaintiffs father, Nataraja, for more than twelve years 


the plaintiff's suit was barrel. They did actually rule as contend- - 


ed by the appellants, that tre suit was barred under article 91 
of the Indian Limitation Act because Nataraja had failed to set 
the transfer aside in three yeers which is what is now contended. 


Adverting to the-case of the defendant Chockalingam who was a. 


minor at the date of the sal= of his share, their Lordships, with 


‘a view of showing that his claim was also barred, observed that 


he attained majority in 188) “ and had by article 44 of the Act 


three years for setting aside the sale by the guardian.” Mr. K. 
Srinivasa Aiyangar relies or the fact that, although their Lord- 


ships might have simply said that Chockalingam had a further 





2. ee 1. L. R 25 B. 337 8. (1912) 17 C. L. J. 288, 
4. (189) T. L. R. 23 Mad. 271. 
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Narayanan periód of three years: to sue under section 7 “they expressly 
beta stated that he had three vears under article 44 whichis for suits 
wakahlanan to set aside a sale by a- guardian,. although. the, sale was one 
vee" which inan earlier part of the judgment they had held to be 
void ; and he invites us to hold on this‘authority, that sales which 
are. void ab:initio become: valid under the provisions of the 
Limitation Act if not set aside within three years by suit. Such 
a view, as already pointed out, appears to be inconsistent with 
another part of the same judgment and to be opposed to the 
ruling of their Lordships in the latter case in Gnansambanda. 
Pandara Sannadhi v. Velu Pandaram 1, and we are not prepared 
_ to accept it as correctly representing what their Lordships intend- 
ed to lay down. This very decision of their Lordships is express 
authority that article 124 is the article applicable, and under that 
article the suit is not barred. The other cases cited were cases 
-of sales by guardians which were not valid and-have no applica- 
tion to the present case. 


~ The third point is as to the alleged improper rejection of 
evidence. . It appears from the B diary that, after the evidence 
had been closed and during the arguments for the defence, it 
was observed that no issue had been framed about the validity of 
the.agreement Exhibit I, and leave was given to the plaintiffs to 
ask for a further issue on 11—4—1912. This the 7th issue isas, 
follows:— | ; 
““ Is the agreement and arrangement mentioned in the plaint 
as the one under which the defendants got into possession illegal: 
and void in law, having regard to its nature, the circumstances and: 
the objects for which it was made and are the plaintiffs entitled 
to all or any of the reliefs asked for; and if it is valid and legal-. 
under special circumstances and, for special. objects, are the. 
circumstances and objects such as to make it valid and good ?,” 


‘Reading this with the pleadings and with Exhibit I the 
agreement in question it would appear that the question intended” 
to be raised was whether such an agreement ‘of this nature, 
even if ordinarily void, might in special circumstances be valid i 
and, if so, whether such special circumstances existed “in the 
present case. At the further hearing, when the: defendants - 
wanted to call evidence as to the practice of the temple the 

1. (1899) I. L. R. 25 B 337.. 
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Subordinate Judge objected,that this. evidence should have been 
given-at the trial of the other ‘ssues -anc that..the ‘question: of 
usage did not arise.on the seventh and :otñer additional. issues. 
"We think the special circums:dnces mentioned’in the issue 
referred to the recitals' in Exkibit as to the circumstances.in 
which that document came into existerce. It says nothing. 
about a usage under: which -Ezhikit I cculd be supported and 
we think the Subordinate Judge was justified in refusing to allow 
a'defence of this kind to be raised at this late stage of the case. 


_” The fourth question rela-es to the form of the decree which 
makes the appellants liable =a account for what may be found 


due from them but gives them ro right.to recover anything that 


may be found due to them for expenses properly incurred out of 
their own pockets in the cours: of de faco management. It is 
contended that they are entited. to be reimbursed and to retain 
possession of the temple prop2ries until they are so reimbursed. 
The. decision, as yet-unreported, m A, S.No. 148 of 1910° on 
which the appellants rely, doss not on examination support the 
proposition but rather the ~everse, as tt is mentioned in the 


judgments and appears from the printed papers that the de facto 


trustee in that case had ir <n earlier suit claimed to retain 
possession of the. temple properties until he was reimbursed 


and that this claim was rejected by the District Judge whose’ 


decree was affirmed by thS Ccurt in A. S. No. 147 of 1902. 
There is no reason for allowing trustees of. public charitable 
endowments any larger rights against tae trust property than 
are recognized in the case of Drivaze trusizes by section 32 of the 
Indian-Trusts Act. That -ction says that a trustee is entitled 
to reimburse himself all expenses propecly incurred in connec- 
ton with the trust and that he has a first sharge enforceable only 
by prohibiting any disposition oz the -rust property ‘without 
previous payment of such expenses—no=: that is to say in the 


ordinary way by sale of the omperty subject to the charge. No’ 


authority has been cited before us to show that in the case of 
either private or public truss the Cour: is bound to leave the 
trust estate in possession of a person not entitled to the character 
of a trustee merely because Fe has expecded money on it whilst 
acting as trustee. On the contrary it would appear to be the 
duty of the Court especially in the case of a pablig charitable 
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trust to take the trust property out of the possession of persons 
not entitled to hold it whilst making due provision far any claims 
they may have in-respect of expenditure -incurred in connection 
therewith. Turning now to the facts of the present case, the 
defendants’ case, on the pleadings and at the trial was that 
they were entitled to remain in possession ,until recouped under 
an express. agreement: ‘supplemental to Exhibit Į. It is only after 


“the rejection of this contention by the Subordinate Judge that 


the defendants fell back in appeal on this alleged equitable right, 


‘Apart from this we do not think the Appellants are entitled to 


any modification of that part of the preliminary decree which 
directs the defendants to give up possession to the plaintiffs, but 
we are prepared.to amend paragraph 2 of the preliminary decree 
by directing accounts to be taken in ‘respect of temple as between 
the plaintiffs and defendants 6, 8, 9 and 10 of the one part and, 
defendants 2 to 5 and 11 to 13 of the other part, so as to enable 


the latter to establish any claim they may have against the trust 


properties on the taking of the accounts, leaving it to be deter- 
mined by the final decree how such claim, if established, should 
be enforced, Otherwise the appeal fails and’ must, we think, be 
dismissed with costs. Fresh evidence may be taken if the 
modification of the preliminary as should be found to render 
it.necessary. 


. t -= 
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PRIVY CCUNCIL. 


Present :—Lords Dunedin and Shaw, Sir John Edge and 
Mr. Ameer Ali. l 

[On Appeal from the High Ccurt of Judicature at Allahabad.] 

"Jambu Pershad ... Appellant.* 


v. , ; 
Muhammad Nawab Aftab Ali... Respondents. 


Khan and another 


Régistration Act S. 32, 88, 87—Fyresentation by agent of morigagee not 
authorised as required by S. 33—Valid presentation foundation of jurisdiction— 
Admission bi y erecutant—Registration irvasid—Objoct of S. 82 to 35—Imperative 
provisions of Act, not to be defeated. _ < 

A Registrar or Sub-Registrar under Act IIT of 1877 has no jurisdiction to 
register a document unless he is movel to doso by a person who has executed or 
claims under it or by the representative or assign of such person or by an agent of 


such person, representative or assign, duly authorised by a power of attorney 
executed and authenticated in the manner prescribed in S. 38 of that Act. 


Held, accordingly, that the registration af a’ mortgage document presented by 
an agent of the mortgagee who did mu hold a power of attorney of the kind 
required by S. 88 was invalid though the mortgagors attended before the Sub- 
Registrar and admitted execution. 


Omission to notice absence of valid Dowsr of attorney is not a mere defect of 
procedure within the meaning of S. 87. 


One object of Ss, 32, 88,94. 85. is torcake it difficult’ for persons to commit 
fraud by means of registration under the Acs and it is the duty of the courts in 
India not to allow its imperative provisio to be defeated. 

Mujibunnissa v. Abdul Rahim (1), followed. 

Ishri Prasad v. Baijnath (2), approved. 

Consolidated appeals from two judgments and decrees of the 
High Court of Allahabad dated Fb, 13,-1912 one of which con- 
firmed arid the other modified the Judgments and Decrees of the 
Subordinate Judge of Saharanpore dated Sep. 26, 1910. 

“The facts of the case are sficiently set forth in their Lord- 
ships’ judgment. re 
° De Gruyther K. C.—with him O’Gorman for the appellant 
contended that the High Cour: hed erred in holding that there 
was tio proper presentation of the deeds and therefore inad- 
missible in evidence. Persone presenting the deeds must 


have authority, otherwise registration was null and void. 
Mr. Ameer Ali.—That was not done in this case. 


* 95th November 1914. 4 
(ais L.R. 28 I. A. 15. ' 2. (1906)I, L..R. 28 A, 707, 
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Lowndes interposing.— The whole thing depends: on 
Kondama N aik v. Periya Dorasami 1 

That ruling was already dis ngan bed by the High, Court 
of Calcutta and regardéd as very harsh in principle. 

Lord Dunedin.—You say that is mere defect of procedure? 

Mr. Ameer Ali -—What is the object of putting in S. 32? 

It was the most effective protection in so far as. the mortgagee 
was concerned. 

Mr. Ameer Ah. —Referred to Karta Kishan v. Harnam 
Chand 2, 

The point was the validity of the deed. . 

Lord Dunedin.—There is real conflict of opinion. I would 
have been slow to interfere with formality required by the Indian 
statute. What Lord Robertson-says is that you cannot set proper 
machinery going unless formality is observed. 

Lord Shaw.—lIf you say that provision of registration was 
not complied with, it would be monstrous to plead it. 

Presentation was a purely ministerial act. It was therefore 
defect in procedure. The whole object of registration was fulfill- 
ed. There was registered confirmation of the deeds in dispute. 

Sir John Edge.—You cannot.have decree on that when the 
requirements ‘of the Act are not satisfied. 

They could not redeem this mortgage unless they redeem 
other mortgages. Tne object of registration was to put on register 
something for the benefit of a third party. If it was a condition 
precedent that presentation must be in certain form, the question 
was for the Registrar and if it was a defect it was cured by S. 87. 

Reference was made to. 

Sah Mukhun Lall Panday v. Sah Koondun ball 8, Moham- 


. mad Ewaz v. Brij Lel 4, Sheo Shunker Sahoy v. Hirdey Narain 


Sahu 5, Isak Mahamad v. Bai Khatija 6, Ishrt Prasad v. 
Baijnath 1; Gaura v. .Dayadin 8. and Registration Manual of. 
N. W. P. and Oudh. l 3 

Lowndes for the respondents contended that both mortgages 
were governed by the Transfer of Property Act. There was no 
mortgage. The matter was under the Act of 1877 and Lord 





1. (1900) L. R: 281. A. 50. 2. (1912) I. L. R. 35 A. 72. 
8. (1875) L. R. 2 I. A. 210. 4. (1877) D. R. 4I. A. 166. 
|B. (1879) I. L. R. 6 0. 25. 6. (1881) I. L. R. 6 B. 96. 


7. (1908) I. L. R. 28 A. 707. 8. (1882)I.L R. 4A. 855. 
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Robertson’s judgment was in 1900, The legislature was recon- 


sidering the provision.. S. 32 laic¢ down specific we to be. 


observed. 


Lord Shaw.—S. 32 and, 33 must be read together. 
The deed had to be presenied in a certain way before regis- 
tration could take place. S. 60 was the section in point. 


. Lord Dunedin.—The realargument is based upon estoppel 

which has no place where ther2 are a set of statutes. 

Mujibunnissa v. Abdul Rahim 1, applied: to the 
present case. The provisions of the Registration Act, were 
imperative and must be observec in a registration. 

De Gruyther in reply. 

The judgment of their Lordships was delivered by 

Sir John Edge.—These are coasolidated appeals from two 
decrees, dated the 13th Felrcary 1912, of the High Court of 
Judicature at Allahabad, one of which .affirmed a decree of the 
Subordinate Judge of Saharaapur of the 26th September 1910, 
and the other of which partly acfirmed and partly reversed a 
decree of the same Subordimate Judge of the 26th September 
1910.. The suits in‘which the decrees were made were brought 


in the Court of the Subordinete Judge of Saharanpur, one on the. 


20th May 1909, and the othar on the 16th March 1910. They 
were suits for sale of immovable property. The suit of 1909 
was based ona mortgage-deed of the 10th August 1886, the 
consideration for the mortgage Aaving been Rs. 7,000. Thé 
suit of 1910 was based on a mortgage-deed of the 2nd July 1882, 
the consideration for that mortgage- -deed having been Rs. 59,000, 
and upon a mortgage-deed af the 25th October 1892. , There was 
in each suit a claim for a mcney decree. THe Subordinate Judge 


| dismissed the suits on the g-ouncs that the mortgage-deeds had ` 


not been validly registered, and consequently could not affect 
the immovable property whch was comprised in the mortgages, 
. and that claims for money cecrees were time barred. On appeal 
to.the. High Court at Allahabad, the High Court dismissed the 
appeal in the suit of 1909, which was based on the mortgage of 
1886, dismissed the appeal in tke suit of 1910 so far as it related 
to the mortgage of 1882, and allowed the appeal in that suit so 


1. (1900 L.R. 28 I. A. 18, -- s- tees 
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far as it related to the mortgage of 1892. These consolidated 
appeals are from the decrees of dismissal.. The plaintiff in the 
suits is the appellant here. The respondents have been defendants 
in these suits, and one of them is the representative of a deceased 
defendant. 


The only questions which have to be considered in these 
consolidated appeals are, whether the mortgage-deed dated the 
Znd July 1882 and the mortgage-deed dated the 10th August 
1886 were validly registered under Act III of 1877. They were. 


‘documents which were required by section 17 of Act III of 1877 


to be registered. If they were not validly registered they could 
not, by reason of section 49 of that Act, affect any immovable 
property comprised in them, or be received as evidence of any 
transaction affecting such property. Further, if the documents 
of 1882 and 1886 were not validly registered instruments, no 


-mortgage could, by reason of the first paragraph of section 59 


of Act IV of 1882, be effected by them. They were in fact regis- 
tered, but the qustion is—was the registration a valid registration ? 
The Subordinate Judge and the High Court sound that there was 
no valid registration in either case. 

In section 32 of Act III of 1877 it is enacted that :— 


“ Except in the cases mentioned in section 81 and section 89, every docu- 
““ment to be registered under this Act, whether such registration be compulsory or 
Be shall be presented at the proper‘registration‘office, by some 

‘person’ executing or claiming under the same, or, in the case of a Sone 
of a decree or order, or by the representative or assign of . 
“ such person, or by the agent of such person, representative 
“or assign, duly authorised, by power-of-attorney executed and authenticated in 
manner hereinafter mentioned.” 


So far as is material to the decision of these appeals, it Is 
in section 33 of Act. III of 1877 enacted :— è 


“For the purposes of section 32 the powers-of-attorney next hereinafter 
“ mentioned shall alone be recognised (that is to say) :— 

“ (a) If the principal at the time of executing the power-of attorney resides 
“in any part of British India in which this Actis for the time being in force, a 
“ power-of-attorney executed before and authenticated by the registrar or sub- 
“ registrar within whose district or sub-district the principal resides.” 


The mortgage-deed of the 2nd July 1882 was presented for 


` registration on the 11th July 1882 at Saharanpur at the proper 
‘registration office on behalf of Lala Mitter Sen, the mortgagee, 


by one Natthu Mall, who held a power-of-attorney, of the 19th 
June 1882, from Lala. Mitter Sen, which, however, did not 


i Cred * ae, RY 
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It is obvious that executagts of a deed whe oo a Registrar 
or Sub-Registrar merely} to admit that they | have executed it 
cannot be treated, for the purposes ‘of section 32 of Act. ITI of 
1877, as presenting the deed for registration, “They no doubt 
would be assenting to the registration, but.that would not be 


sufficient to give the Registrar j Juris deion Æ 


Oné object of sectio 32,53, 34 and 35 Sof Act III of 1877 


was to make it difficult or persons to commit frauds by means 
of registration under th Act. aga l 


It is the duty of 
provisions of the Ac 






ourts in India not to allow the imperative 
fto be defeated when, as- in this case, it is 
mit who presented a document for registration 





proved that an a 


These appeals fail, aad their Lordships-will humbly advise 
His Majesty that the appeals should be dismissed. The jii 


al 


must pay the costs of these appeals. Ene 
Solicitors for appellant : Ranken Ford,-Ford and Chester. 
Solicitors for a aca yee Wilson- ‘and Co. 
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PRIVY COUNCIL.—~- ` 
Present :—Lords Dunedin- and Shaw, Sic John Edge and 
Mr. Ameer Ali. ~~ 

[On Appeal from the High Court at Bengal. r 
Maharajah Sir Ravaneshwar Prasad -. ye 
Singh Bahadur and others ellants. * pe Sas 
l v. wih; - ga 

Baijnath Ram Goenka and others... Re Bandha 


* Revenue sale— Specification of property in sale notification—Essentials of— 
Inadequacy—when details left for laborious process of elimination. 


Whether the specification of tho. “property to be sold, given ina (Revenue) 
sale notification is sufficient or not depends on the facts of each case. What has to be 
considered is, whether having regard to all the circumstances, the specification is 
sufficiently definite and clear to induce likely buyers to appear and -bid at the 
sale. It is not enough that he may go and obtain the requisite information from 
the Gollector’s office; the particulars in the notice should be sufficient in themselves 
to tell purchasers what they are to bid for. 

Heid that description in the case which left the intending buyer to gather for 
himself the exact share to be sold by going through a laborious process of elimina- 
tion, was quite inadequate and as it had resulted‘in the sale of the property far con- 
siderably below its value, the sale ought to be set aside. 


* 19th January 1915. 
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[Appeal from a -Judgment and decree of the High Court at 
Calcutta dated 1907, reversing those of the Court of the Sub- 


ordinate Judge of Monghyr June 30, 1904. 


The material facts of the case ar? sufficiently stated in the 


Judgment of their Lordships. < 
Sir Erle Richards K. C. and A.M 12 unne for the Appellants. 
De Gruyther K, C. and Dube for je Respondents. 


The Judgment of their Lordships w 


`- - Mr. Ameer Ali.—This is an appeal 
decree of the High Court of Bengal, dated 
and the question for determination relates t 
sale for arrears of revenue held under Act XI o 










s delivered by 
rom a judgment and 
the Ist of May 1907, 
the validity ofa 
£859 of a share 
district of — 
Monghyr. l 

The case offers an illustration of the extreme complexity of 
the land-system existing in Bengal. A 15 annas6 dams share 
of. Mahal Bisthazari seems to have been in existence as an indepen- 
dent fiscal unit for a considerable time. It includes 360 villages, 
and in the Collector’s register is entered ‘as bearing Touzih No. 
336, which marks its position as a separate revenue-paying 
estate. | 7 

As is usually the case in Bengal and elsewhere in. India, a 
large number of persons possess proprietary rights in this mahal ; 
they own specific shares, some in one village only, others in 
several villages. : Ordinarily the whole estate held in this wise is 
liable to be put up for sale for default in the payment: of 
Government revenue. ` But Act XI of 1859, which ‘lays down 
s for the realisation of the revenue payable to the State, 
provides (by section 10) that “a recorded sharer of a joint “ es. 
tate held in common tenancy,” or (by section 11), “a recorded 
«harer of a joint share whose share consists of a specific portion 
“of the land of the estate, may apply to the Collector to open a 
separate account: for the payment of his share of the revenue. 
separately from the others. ‘These separate accounts in respect 
of separate shares ensure that no share of an estate other than 
the one in respect of which the default had occurred should be 
exposed to sale (section 13) until and unless the highest offer- 
for that share does-not equal the amount of the’arrear (section 1 4), 
when the whole estate becomes liable to be put up to sale. 


’ 
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In accordance with the provisions of ena 10. and 11. of 
Act XI of 1859,.148 owners of specific but -wndivided shares.in 
Mahal Bisthazari applied for and obtained From the Collector 
separation of accounts. This -left, however; a large residue, 
commonly called the ijmali or joint share, the- owners of which 
remained jointly liable for the revenue due irr respect thereof. 

In August 1901, this “#jmali share was—found to be ia 
arrears for the March and June kist: or: instalment of Govern- 
ment revenue, amounting to Rs. 604, and it was advertised | for 
sale on the 9th September 1901. An application appears to have 
been made to the Collector for postponement of the sale which, 
however, was refused, and the sale was held on the advertised 
date, when the property was purchased by the defendant respon- 
dent, Baijnath Goenka, for a sum of Rs. 33,500. - 

An appeal to the Commissioner of the Division, preferred by 
the owners of the ijmali share, under section 25 of the Act, 
having been dismissed, the plaintiffs brought their suit in the 


Court of the Subordinate Judge of Monghyr for the annulment - 


of the sale. The grounds on which- they base their action are 
exactly the. same as those they urged before'the Commissioner. 
These grounds are set forth with sufficient distinctness-in the 
18th paragraph of the plaint, -sub- clause (e), which is in these 


terms :— oe 
“That the description of: the ijmali share given~ in column 5 of the said 
notification was incorrect, insufficient, -and misleading, -and, having regard to the 
nature of.the interests included in the said ijmali account and to the fact that it was 
constantly fluctuating, a fuller and more specific description thereof, with particular 
reference to the villages and the diverse interests making it up, should have bech 
given, all materials for the same being available to the Collector in his” office. The 
omission to give such detailed description of the ijmali account has largely affected 

the sale and value of the property sold.” = 
Shortly stated, the points at issue resolve themselves into 
two questions—one of law and the other of fact: (1) Whether, 
having regard to the purpose in view, the. specification of the 


' property , in the sale-notification was in accordance with ` ‘the 


provisions.of the law ; and (2) whether, in case the requirements. 


of the law had not been complied with, the plaintiffs, by reason of 
the irregularity, had sustained substantial injury. 


The, Trial Judge | found both questions i in favour of the 
plaintiffs. . He held in effect that the specification was insufficient 
and defective, and that in consequence thereof, the property 
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-Gi-Rdva-  was'sold at the gross undervalue. He accordingly made a-decree 
 néshwar 


Prasad ` annulling’ the sale. The High’ Court, on -appeal,-came-to a 
Bata directly opposite conclusion on both points, and _ reversing his 


t a, a have dismissed the plaintiffs’ action. 

“In these circumstances it becomes necessary, in their Lord- 
ships opinion, to consider carefully the description or specification 
‘which the Trial Judge holds to'be insufficient and irregular, and 
‘which the High Court, on the other hand, regard as neers) 
-complying with the requirements of ‘the law. - 

“Act XI of 1859 is a stringent enactment for the realisation of 
arrears of revenue ; at the same time it provides certain safeguards | 
for the. protection of the interests of the defaulter so that he'thay 
‘not be unnecessarily prejudiced. | Among these safeguards: are 
the provisions of sections 5 and 6 for the issue of notifications of 
‘sales specifying the properties to bė sold, and their due publica- 

‘tion in accordance with the law. And an exact compliance with 
‘its requirements, is considered so important by the Goveriimeént 
that the Board of Revenue has issued special rules, with forms 
of notification necessary in the case ‘of estates or'shares of estates 
advertised for sale. The object of the law ‘as well-.as of the `’ 
Board’s rules requiring -specification of the properties'to be sold 
4s clearly to enable likely purchasers among the public to know 
exactly what was going to be sold, and to ensure thereby reason- 
able competition. When an eState is advertised for sale it is not 
difficult to specify it ; in the case of shares of estates the work of 
_ specification requires care and attention. No ‘hard and ‘fast 
rule can be laid down with regard to its sufficiency, for it must 
vary. according to the facts of each particular case. 

In the present case, the notification under sections 6 and 13 
of the Act was affixed in the Gollector’s office and in the court 
of the Judge of the district; and as the revenue payable in 
respect of the zjmali share exceeded Rs, 500, it was also published 
in The Calcutta Gazette, which is the official gazette prescribed 
in the Act: In this notification, which bears date the’ 7th of 
August 1901, what purports to bea Specification of the share to 
be sold is in these terms : “ Tjmali share which cannot be speci- 
fied “ excluding the separate accounts number—.” “Then follows 
‘a long list of the 148 separate accounts already referred to. And 
at the end the’ following words occur: “ All other shares- besides 


x 


“that specified -are `execluded from the sale.” n g 


i Ram Gotika, 
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“ In the sale notification issued on the 6th. of August 1901; 
which was apparently the one affixed in the Collector's office, the 
entry in column 5 (the specification column) is as follows :— 

“The ijmali share cannot be particularised owing to Separate accounts having 
been opened. The share to be sold are those (sic) given in a separate sheet after 
excluding the share in respect of which the separate accounts have been opened. 4 

The learned Judges of the High Court have given in their 
judgment a translation of the vernacular words in the notice. It 
is not necessary to consider whether their--rendering is quite 
correct. For the fact remains that admittedly there was no 
specification of the share to be-sold beyond what has already been 
stated. The intending purchaser was left to gather for himself 
by going through an elaborate process of elimination the property 
that was advertised for sale, and for which he was expected to 
bid. It is to be observed that the publication of the notice in 
The Calcutta Gazetie ‘is prescribed with the object of inviting 
purchasers from other quarters and thus not confining the bidding 
to speculative moneylenders and mukhtears of the neighbourhood, 
which is hardly’ likely where the notification gives little or no 
particulars, as in this instance, in respect of the property adver- 
tised for sale. l 

‘The cases to which their Lordships’ attention has been invited 
give, in their opinion, no assistance in the determination.of the 
point at issuehere. As already observed, each case must depend 
on its own particular facts ; what has to be considered is whether, 
having regard to all the circumstances, the specification was 
sufficiently definite and clear .to induce likely buyers to appear 
and bid at the sale. It is not enough that they may go and obtain 
the requisite information from the Collector’s office. In their 
Lordships’ opinion the particulars in the notice should be suffi- 
cient: in, themselves to tell purchasers what they are invited to 
bid for. ; 


Theit Lordships,: therefore, have no hesitation in agreeing 
with the Trial Judge that the notification in-this case was insuffi- 


cient and irregular, and not in compliance with the requirements 


of the law. 


Section 33 provides that no sale should be set aside on the 
ground that. it was made contrary to the provisions of the . Act, 
unless the plaintiff proves that he has sustained “ substantial 
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“injury” by reason of the irregularity complained of- The 
Trial Judge found that tke property was worth a lakh of 
rupees, and that in consequence of the irregularity in the sale 
notification the defendant was enabled to buy it for one-third of 
its value. 

- Thelnarned Judges of the High Court, after an elaborate 
calculation, thought that, considering the mortgages on the pro- 
perty, it had fetched. at the sale a fair value. In view of this 
divergence of opinion. their Lordships have examined the evidence 
for themselves, and they have come to the conclusion that the 
view of the Trial Judge, both as regards the value and the fact 
that the lowness of the price was due to the defectiveness of 
the notice, was well-founded. With respect to the value, the 
weight of evidence is clearly on the side of the plaintiffs ; whilst 
a reference to the bidsheet and the testimony of Balmukand and | 
Korban Ali leave little room for doubt that the low figure at 
which the property was knocked down was directly due to the 
paucity of genuine or substantial bidders in consequence of the 
absence of proper specification in the sale-notification. | 

| Their Lordships cannot help regretting that the Commis- 
sioner did not annul the sale on the appeal preferred to him, 
which would have saved a long and harassing litigation extending 
over 12’ years. 

Their Lordships are of opinion that the judgment and decree 
of the High Court ought to be set aside and the decree of the 
Subordinate Judge restored, save and except as to villages Matasi 
and Mirzaganj, in regard to which the claim is permitted to be 
withdrawn, with liberty to the appellants to institute a fresh 
suit in "respect thereof, if so advised. The cespondents must pay 
the cost of this appeal and of the appeal in the High Court. 
And their Lordships will humbly advice His Majesty accordingly. 

Solicitors for the Appellants. T. L. Wilson & Co. 
«Solicitors for the Ist Respondent. Watkins 4 Hunter. 


r 
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PRIVY COUNCIL. 
Present :—Lords Dunedin and Shaw, Sir George Farvel 
Sir John Edge and Mr. Ameer Ali. 


[On Appeal from the High Court at Bombay.] : 
Motabhoy Mulla Essabhoy ... Appellant.* 
D. 
Mulji Haridas g `... Respondent. 
Evidence Act, S. 92, cl. (2)—Practice—Trial of suit—Decision against defen- 
dant on view that might be obviated by amendment—Improprie:y of —Admission in 


pleading—To be taken whole or not at all— Deposition of witness—Difference 
between. 


In a suit upon & promissory note payable on demand, the defendant pleaded 
that the agreement between the parties was that his liability should cease on a 
particular date, meaning thereby that on that date the amount of the pronote 
was intended to be taken as payment of the instalment of the >laintifi’s advance 
and was to be secured by a fresh note. The trial Judge had allowed the parties to 
go into evidence on that basis. The Appellate Court dismissed tha suit on the ground 
that the plea was opposed’ to S. 92 of the Evidence Act. Fedon appeal that 
though on a strict reading of the written statement the view of the Appellate 
Court was right, the plea understood in the sénse in which it was meant by the 
defendant, was admissible under S. 92, cl. (2) of the Evidence Act. 


The trial court having allowed parties to go to proof the Appellate Court ought 


not to have decided against the defendant on a view which could have been obviated l 


by a mere amendment of the pleadings. 


_ Itis permissible for a tribunal to accept part and reject the rest of any 
 witness’s testimony but an admission in a pleading cannot be. so dissected and if it 
is made subject to a condition, it must either be accepted subject to the oondition 
or not accepted at all. 


Held therefore that an admission by the defendant that she promissory note 


was to be held as satisfied on a particular day by a new debt on the part of H, provid- 
ed security was found for the whole debt by that date cannot be treated as an admis- 
sion that in any case the promissory note was to be held as satisfied on that date. 


Appeal from a judgment and Decree of the High Court of 
judicature at Bombay. | 
The facts are fully set forth in the judgment. ; 


. The judgment of their Lordships was delivered by. 

Lord Dunedin.—The plaintiff respondent, Mulji- Haridds; 
sues the defendant appellant, Motabhoy Mulla Essabhoy, upon 
a promissory note jointly executed by the defendant and the firm 
of Hyderally Cassumji Sons & Co., hereinafter called Hyderally, 
for Rs. 50,000, The note was made in the following circum- 
stances. Mulji, before July 1907, had made advances to eee 
2 ` * 25th February 1915. 
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ally amounting in all to. Rs. 400,000, the consideration for 
making such advances being certain shares in an agency.-com- 
mission in a certain company. The advances were partially 
but not wholly covered by security. In July 1907, Hyderally 
applied for a further advance of Rs. 150,000 in order to. pay off 
Motabhoy a debt of that amount due to him. Mulji agreed to 
make the loan, a condition being an increased share in the 
commission agency, and to make it in three equal instalments. 
Two of these instalments were paid and the money handed on 
by Hyderally to Motabhoy, and the third instalment fell to be 
paid on 30th January 1908, 

At the end of December 1907 Motabhoy was in want of 
money to meet a bill, He accordingly applied to Hyderally to 
ask if the balance of the debt, namely Rs. 50,000, could be paid 
immediately. Hyderally then approached Mulji to see if he 
would prepay his instalment due on the ensuing 30th January. 
He consented to doso om being given the joint promissory note 
in question of date 23rd December 1907, and the money was 
handed to Motabhoy. So far there is no discrepancy between 


- the view of the parties, but now arises the difficulty. The defen- 


dant Motabhoy alleges that it was agreed that upon the arrival 
of the 30th January 1908 the advance made under the promissory 
note should 'be held as the advance of the instalment promised 
to be paid by Mulji to Hyderally on that date, and that the note 
should be replaced by a single acknowledgment on -the part of 
Hyderally. The plaintiff Mulji says that all he agreed to was 
that he would surrender the note if at 30th January 1908 
Hyderally had given sufficient security for the whole debt as then 
due by him, that on the 30th January “no such sufficient security 
was given, that accordingly he is entitled to maintain Motabhoy’s 
liability under the note. | 

The learned Judge of First Instance allowed: the parties to 
go to trial and examine witnesses ; and coming to.the conclusion 
that it had not been proved that any arrangement had been 
made for the giving of security by Hyderally -gave judgment in 
favour of the defendant. The Court of Appeal took.the view 
that no witnesses should have been examined and that the testi- 
mony; could not be looked at because in their view the promis- 
sory note constituted a,written contract binding the defendant 
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to payon demand, and Section 92 of the Evidence Act, 1872, 
prevented any oral agreement being set up to contradict. that 
written agreement. : | 


Now if the defendant’s pleading is to bə dealt with in 
absolute strictness that view is right, for what the defendant says 
is this : he admits the execution of the note; -and then he says 
that it was verbally agreed that his. liability on-it should-cease on 
the 30th January 1908. That. is'a bald averment of a verbal 
contract contradicting the written contract, and would be inad- 
missible under Section 92. But this bald averment does not 
represent the defendant’s true: case. His true contention has 
been already stated, and in the form of averment it might be put 
‘thus :—“It was agreed that on 30th January 1608 the advance 
“then to become due by Mulji to Hyderally should be:held as 
“ made by the monies .paid on 23rd December 1907, and that the 
“liability under the note should be held as satisfied-by a fresh 
“note to be granted by :Hyderally for the advance f 30th January 
“1908.” That would be an: agreement in terms of Proviso'2 to: 


Section 92, which allows to: be proved “the existence of any 
“ separate oral agreement as to any matter on which a document 


‘is silent and which is not inconsistent with its terms.” 

Their Lordships have felt that it would-not b2 satisfactory. to 
decide against: the. defendant on a view which might have been 
obviated:‘by a mere amendment of the pleadings. and that in a 
case where the parties had been allowed to go ts proof... They 
have, therefore, felt themselves entitled to consider the evidence 
led. 

Although, -however, there are cases, of'which this is one, 
where it is allowable to urge an oral agreement which. will have 
the effect of leaving matters otherwise than if they had depended 
on the written agreement alone, it is obvious that such oral 
agreement must be clearly proved and that the onus lies on him 
who sets it up. Their Lordships are of opinion that this has 
not been sufficiently realised by the learned judge of First 
Instance. Coming to the conclusion that the plaintiff had failed 
to prove that he had stipulated for security being given for the 
whole debt by Hyderally by the 30th January, the learned Judge 
takes it as.a necessary sequitur that the defendant’s case is 
established. But the agreement alleged by the defendant must 
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(be substantively ..proved, and it is here, in their Lordship’s 
judgment, that the defendant fails.. The agreement must be an 


agreement to which the plaintiff Mulji is shown to.have assented. 
either himself or by an agent with power to bind him. Now 
there was no one who had power to bind Mulji. Further, 


i Motabhoy and Mulji never met at the time at which the alleged 


agreement was concluded, and there is absolutely no evidence 
which shows that Mulji ever consented to anything except: to 
„advance the money if he got the promissory note. In the argu- 


ment the defendant’s Counsel sought to put his case thus: He” 


said that Mulji himself admitted in his pleading that the promis- 
sory note was not to represent the true state of matters after 30th 


January, that no doubt he adhibited the condition that security 
was by that date to be given, but that as the Judge of First 
' Instance disbelieved the story that any such condition was made 


the matter rested on his own confession that the promissory note 
lost its efficacy after 30th January. The fallacy here consists in 


„5O treating an admission. It is permissible for.a tribunal to 


accept part and reject the rest.of any witness’s testimony., But 
an admission in pleading cannot be so dissected, and if it is made 
subject to a condition it must either be accepted’ subject'to the 
condition or not accepted at all. Therefore the admission that 
the promissory note was to be held as satisfied on:30th January 
by anew debt on the part of Hyderally, provided that security 
was found for the whole debt by that date cannot be treated. as an 
admission that in any case the promissory note-was to be ne 
as satisfied by 30th January. 

Their Lordships are therefore of opinion that the decree of the 
Court of Appeal. was right, although to be supported.on other 
grounds than those stated in the judgment of that Court, and 


© they will humbly advise His Majesty to dismiss the Appeal with 


costs: 
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PRIVY COUNCIL. a 


Present :—Lord Dunedin and Lord Shaw, Sir Gentes Far- 
well, Sir John Edge and Mr. Ameer Ali. 


[On Appeal from the ‘High Court at Bombay. 
The Bombay Cotton Manufacturing 


Company, Limited .. Appellants* 
2. | = l 
Raja Bahadur Motilal Shivlal ... Respondent. 


Appellate Cowri—Powers of —Decision on facts based on oral testimony, not to- 
be lightly interfered: with—Catlculation of probabilities not ground jor interference 
Cross-examination to credit—JIrrelevancy to issue, no objection to. 

_ Though it is true that on appeal, the whole case, including the facts are within 
the jurisdiction of the appellate Court, generally speaking it is undesirable to inter- 
fere with the findings of fact of the Trial Judge who sees and hears the witnesses 
and has an opportunity of noting their demeanour especially in cases where the 
issue is simple and depends on the credit to be attached to one or >zher of conflict- 
ing witnesses. His pronouncement with respect to their credibility should not be 
put aside on a mere caloulation of probabilities. 

Exception taken to the observation of the appellate Court that the cross-* 
examination of the-witness directed to show him .to be falsifier cf accounts was. 


“not ón a very relevant point ’’ and that he was prejudiced thereby by being placed : 
in an uncomfortable position and reduced to shuffling answers ““ cross-examination 
to credit being necessarily irrelevant to the issues in the action. 


Appeal from a Judgment and decree of the High Court of 
Bombay in its Appellate Jurisdiction (dated .15-2-1912) on. 
appeal from a Judgment of the said High Court in its Original 
Jurisdiction. 


Up John C. J. and A, M. Dunne for the Appellants. 


Sir Robert Finlay K. C. with Brown and Raikes for the 
Respondent. ~ l 


The Judgment of ee Lordships was delivered by 7 

Sir “George Farwell.—This is an appeal from a judgment 
and decree of the High Court of Bombay in its appellate Jurisdic- 
tion reversing a judgment of the High Court in its original 
jurisdiction. The question at issue is one of fact. The respond- 
ent is a banker and money lender against whom personally no 
imputation is made; his manager was one Dani.’ Dani was on 
intimate terms “with one Dwarkadas, and . Dwarkadas was for 
some years, until his death in August - 1909, agent and managing 
_ director of the appellant Company, and of two other Companies, 
the Tricumdas and the Lakhmidas; in 1908 the appellant was a 
flourishing and solvent Company, amd the two: óther - Companies 
were largely insolvent; and both were heavily irdebted to the 
respondent for advances, to the amount of about 54 lacs. -The 


* 25th February 1915, ``- NR 
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respondent was pressing Dwarkadas for further and better security . 
in respect of these sums, and also of other monies advanced by the 
respondent to Dwarkadas personally ; and Dani and Dwarkadas 
accordingly arranged to shift part of the indebtedness of the 
Tricumdas and Lakhmidas - Companies on to the appellant 
Company. This arrangement was carried out by entries which 
can only be characterised asa barefaced swindle. Dani procured 
two cheques, one from the Tricumdas Company for Rs. 85,000, 
‘and one from the Lakhmidas Company for one lac and Rs. 15,000, 
and sent them over by his son to the office of the appellant 
Company, to. be placed to their credit, but simultaneously 
Dwarkadas through his son Devji Damodar telephoned to the. 
cashier of that Company not to present the cheques, but to await 
further instructions ; the two amounts were entered in the apel- 
lants’ books to their credit and appear as:— Rs. 85,000 cheque 
“Tin number drawn onthe Bank of Bombay (bearing) No. 
j 95500 S.S., and I. 15000 cheque drawn on the Bank of Bombay 
“ bearing No. 7. 94950 S.S. No. 2.” The .two cheques were 
then destroyed by Dani’s orders. It is difficult to suggest any 
object for this transaction of drawing and paying in cheques for 
the purpose of being entered with every circumstance of identifi- 
cation and reality, and then of immediate destruction without 
presentation, except fraud. The transaction was merely a paper 
one for the purpose of shifting the respondent’s security from 
the two insolvent to the one solvent Company. The Judge 
of first instance has heard the evidence, which depends on the 
credit to be attached to the two sons of Dwarkadas on the appel- 
lants’ side, and to Dani on the respondent’s; he has stated that 
he has seldom seen in the box “such serviceable clear-headed 
“ and absolutely truthful witnesses” as the two sons or: a more | 
ce thorougbly unscrupulous, untrustworthy, and untruthful man” 
than Dani, and he finds that the transaction was a deliberate 
fraud on the appellants. The Appellate Court refused to 
accept as conclusive the judgment of the Lower Court as to the 
veracity of the witnesses. It is doubtless true that on appeal 
the whole case, . including the facts, are within the jurisdiction 
of the Appeal Court. But generally speaking it is undesirable 
to interfere with the findings. of fact of the Trial Judge who 
sees and hears the witnesses and has an opportunity of noting 
their demeanour especially i in cases where the issue is simple 
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and depends on the credit which attached to one or other of 
conflicting witnesses. Nor should his pronouncement with 
respect to their credibility be put aside on a mere calculation of 
probabilities by the Court of Appeal. In making these observa- 
tions their Lordships have no desire to restrict tne discretion 
of the Appellate Courts in India in the consideration of evidence. 
They only wish to point out that where the issue is simple and 
straightforward and the only question is which set of witnesses 
is to be believed: the verdict of a Judge trying the case should 
not be lightly disregarded. 

With all respect to the appeal tribunal, their Lordships 
cannot accept their reading of the facts and inferences. They 
find no such contradictions or impossibilities in the evidence 
of the two witnesses whom the Trial Judge in <his case has 
believed to justify their preferring the opinion of the Appellate 
Court formed on the written record to his deliberate conclusions 
after hearing it in Court. Again, several of the conclusions of 
fact adopted by the Appeal Court appear to their Lordships to 
be quite mistaken, e.g., that Dani had no reason to fear and 
did not fear that the respondent would lose the money owing to 
him by the Tricumdas Company. It would serve no useful 
purpose to comment in detail on the judgment cf the Appeal 
Court, but their Lordships feel bound to take exception to the 
Chief Justice’s statement that the cross-examinazion of Dani, 
which convicted him of being party to a false and fraudulent 
balance sheet of the Tricumdas Company, was “not a very 
relevant point,” and that Dani was prejudiced the-eby by being 
placed “in an uncomfortable position and reduced to shuffling 
‘answers.” The observation might be of disastrous effect if 
accepted. Cross-examination to credit is necessarily irrelevant 
to any issue in the action, its relevancy consists in 3eing address- 
ed to the credit or discredit of the witness in the box so as to 
show that his evidence for or against the relevant issue is 
untrustworthy ; it is most relevant in a case like the present 
where everything depends on the Judge’s belief cr disbelief in 
the witness’s story, and to excuse him and actually accept his 
stóry on the ground that he was uncomfortable when he was 
shown to be a fraudulent falsifier of accounts is to adopt a 
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` Their- Lordships will humbly advise His Majesty that the 
judgment of the Appeal Court be set-aside and that of the High 
Court’ in its original jurisdiction be. restored .and that the 
Selene do pay the- costs of this appeal. - 


PRIVY COUNCIL: 
Presint :—Lord Dunedin and Lord Shaw, Sir George Far- 
well, ‘Sir John Edge and Mr. Anieer Ali.“ > 
[On Appeal from the High Court at: t-Boinbay, ji a a 
- Raja A, Motilal Shivlab 7- a ites oe 


sare - 


The Boy Cotton Manufacturing. san, 
Company, -Limited l Respondents. 
Agenit— Mill Companyj—Manager—No : power to lake over Paling of 8 tranger 
or Manager or Manager’s partner. 
The Manager or Managing Director ofa Mill ee ia no implied. autho- 
rity. to purchase on behalf of his mill the liability of a stranger and still less of their 
Manager. or manager’s partner in a private transaction of his own.’ 


Appeal from a judgment and decree of the High Coutt of 


Bombay affirming a judgment o T Beainan Jo in its ‘original 

Jurisdiction. ` aS 
Sir Robert Finlay K. C. with, Brown and Parlen for “the 

Appellant. - - . hi KN En 


' ` Ub John K. C. aa Dunne. for the- PE go I 
The Judgment of their. Lordships was delivered by = 
Sir. George Farwell.—This is an appeal from a. Judgment and 

Decree, dated Z0th August 1912, of the High Court of Bombay 

affirming a. Judgment and Decree of the High Court in its 

original jurisdiction made on, 4th March 1912. Ei 
In 1909, the date of the transactions in question in this 

Kia, the appellant was a banker and money- -lendet in Bombay; 

having as his business manager there one Dani. At the same time 

the respondent Company had as its secretaries, treasurers and. 
agents the firm of Jiwandas and Co., consisting of two partners, 

Dwarkadas Dharamsey and Purshotam, and Dwarkadas was also 

Agent and Managing Director of the Tricundas Mills Company 

and the Lakmidas Mills Company ; both of these Companies were 

then quite insolvent, while the respondents were perfectly solvent. 
- On the 13th February 1909 Dwarkadas applied to Dani for 

a loan to himself or either of the two mills of Rs. 50,000 ; Dani 

refused to make the advance to Dwarkadas but agreed to make it 

to Purshotam, and accordingly, on a receipt signed by Purshotam, 
~ 25th February 1916, Kh Cee ee 


+ 


PART XVII.] THE MADRAS LAW JOURNAL REPORTS. 597 


for Rs. 50,000 bearing interest at 8 per centi, Dani, on behalf: of 
the. respondents, paid-the sum of Rs.. 50,000 to. Dwarkadas, who 
at once applied it for his own use and benefit by reducing his own 
indebtedness to.the -Tricundas Mills. On dus date the 14th 
April 1909, Dani, by his son, applied for paymert to Purshotam 
who referred him to: Dwarkadas. ~ Dwarkadas was quite unable 
to pay, and thereupon Dani, D warkadas and Purshotam prepared 
a number of documents and paper entries. in the books of the 
respondent Company and the Tricundas Company for the frau- 
dulent purpose of transferring the liability to pay the amount 
-due on the receipt from Purshotam and the Tricundas Company 
‘to the solvent respondent Company. A receipt for Rs. 50,666-10-8 
was sigmwed-.by Purshotam on behalf of the -espondents and 
was given to Dani in discharge of the bill then due, and: entries 
‘were made i in their bodks by Dwaikadas and Purshotam crediting 
the said.sum to the appellant as received from him: and debiting 
Rs. 68,666-10-8, which included this Rs.- 50, 666-10-8. Various 
other entities were made in the books of the Trizundas Mills and 
in those of Dwarkadas and of the respondents, but both Courts 
below agree in regarding them as fraudulent and there is no 
question left for their Lordships’ consideraticn except that’ of 
authority of the respondents’ agents. It is said that the liability 
of Purshotam was duly transferred to the respondents by 
Dwarkadas as their agent. Their Lordships, however; are of 
opinion that Dwarkadas had no such authority : it is not suggest- 
ed that he had express authority, and the Manager or Managing 
Director of a Mill Company has no implied authority to purchase 
on behalf of his, mill the .liability. of a stranger and still less of 
their own Manager or Manager’ S partner in a private transaction 
of his own. 

. Their Lordships will humbly aki His Majesty that this 


appeal | be dismissed with costs. 
re 
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EN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. ‘Justice Seshagiri ‘Aiyar and Mr. Justice 
a Kumarasami Sastri. | 
al mb. Syed An Sahib Shutari .. Appellant™ (Plaintiff). 


The Mesie ie Syndicate, Ltd. by (Respondents) Defend- 
theiragent and manager G. Turner ants 1, 2 and 4 to 8. 
_and others. ; < 

~ . Co-owners—Suit for imjunction against trespasser—Suit by one co-sharer 


d 
ier ae a ad pasad solely on personal knowledge of judge, 
v. 
The Magne- Ib is open to one of several co-owners laying claim to a certain TE to 
site Syndi- institute a suit for an injuaction against a trespasser, without impleading the other 
cate, Ltd. co-owners. 


Radha Prashad Wasi v. Esuf, (T Cal. 414) Harendra Narain Chowdhury v. 
Moran, (6 All. 602) Referr2d to. 

Gopal Ram Mohuri-v, Dhakeshwar Pershad Narain Singh, (85 Cal, 807) Dist. 

It is not proper for a Judge without submitting himself to the test of cross-, 
examination to make his personal knowledge the sole evidence for determining a 
question raiséd by him: 

Kessowjt Issar v. G.I.P. Ry. Co. (81 Bom. 381) Ratkishori Ghose vy. -Kumud- 
‘dinkanta Ghose, (160. L, J. 188) Relied on. 


Second appeal azainst the decree of the District Court of 
Salem in A. S. No. 43 of 1912 dated 26th Feb. 1913 preferred 
against the decree of the Court of the District Munsif. of Salem 
in O. S. No. 292 of 1911.. 
= ot Rangachariar for Appellants, 

D. Chamier for Respondents. __ 

The Court delivered the following | 

Judgment: In this suit, the plaintiff complains that the Ist. 
defendant has trespassed on property not included in the lease, 
and prays for an injunction and for damages. The trespass was 
denied. The District Munsif found for the plaintiff and 
awarded damages. 
' On appeal, the District Judge held that as the plaintiff 
was only one of the tenants in common who laid claim to the 
property, he was not entitled to maintain the suit alone. The 
Judge personally insp2cted the locality and on the strength of 
that inspection found that the property was included in the lease. 

We are unable tc agree with the District Judge. Although 
there is a difference cf opinion regarding the right of one of the 
tenants in common to eject the lessee from the leased premises 


*8. A. 859 of 1918. 18th March 1915. 
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there is no doubt that as ‘against a trespasser any one of the 
co-owners can maintain an action. Radha Proshad Wastt v. 


Esuf 1 Harendra Narain Chowdhury v. Moran 2, Hira Lal v. - 


Banion 3 and per Best J. in Gopalasami v. Periasami Tevar t. 
Even in Gopal. Ram Mohuri v. Dhakeswar Pershad Narain 
Singh 5 which lays down that one of the co-sharers is not entitled 
to sue the lessee in ejectment, it is recognised that the case of 
a trespasser will be different. This principle has been extended 
to members of a joint family. See Pateswart Pratap Narain 
Singh v. Rudra Narain Singh & We have not been referred 


to any authority in support ðf the position taken by the learned 


District Judge. 

The District Judge is equally in error in basing his decision 
on the knowledge gained by him during the local inspection. 
The language of Order XXVI R. 9 slightly differs from that of 
S. 392 of the old Code. Under the Act of 1882, a Commissioner 
should be appointed only if the inspection “ cannot be convenient- 
ly conducted by the Judge in person”. Under R. 9, no such 


condition is imposed. Even under the old Code, it was held by. 


“the Judicial Committee of the Privy Council that a judgment 
should not be based solely on the result of the personal inspection 
by the Judge. Kessowyi Issur v. G. 1. P. Ry. Co, T: The same 
reasoning applies to cases instituted under the new Code. See 
= Raikishori Ghose v. Kummuddin Kanta Ghose 8. The inspection 
which a judge makes should be used by him only to test the accu- 
racy and value of the evidence let in. He should not, without 
„submitting himself to the test of cross-examination make his know- 


ledge the sole evidence for determining the question raised by 


him. We have no hesitation in holding that tne procedure of 
the learned Judge has seriously prejudiced the appellant. 
For both these reasons, we must reverse the decree of the 


District Judge and direct him to dispose of the Appeal according 
to law—Costs will abide the result. . - 


C4 


1. (1881) I. D. R. 70.414. |. 2. (1886) I. D. R. 15 C40. 
3. (1888) 1. L. R. 5 A 602. 4, (1895) 6 M. D. J. 27. 
5. (1908) I. L. R. 35 C 807. < 6. (1904) 1. A. Lid. 548. 
7. (1907) I. L. R. 31 B. 881. 8. (1912) 16 C. L. J. 188. 
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IN THE -HIGH COURT OF JUDICATURE AT MADRAN 
S, - FULL BENCH. 


Beant :—Sir John Wallis, Kt. Chief Justice Mr. Justice: 


Ayling, and Mr. eee Sadasiva ‘Aiyar. 


Rajammal- , E ka 4 
Narayanasamy Naicker and Ponnusatny ... Defendants. 


Presidency Small Causes Courts Act S. 19 (s)\—Presidency Small Causes 
Court Rules (Madras) O. 21. R. 58—Suit to recover movable property attached 
by the Presidency Small Causes Court or to recover its value= CIAM polation 
disnvissed— Not a mere sud for declaration. 

A suit by the owner to recover movable property attached by the Presidency 
Small Causes Court as the- property of the judgment-debtor and as regards which a 
claim petition was put in and dismissed, or the value of such movable property is 
not excluded from the <urisdiction of the Presidency Small Causes Court under 
5.19 (s) of the Act. 

. Buch a suit is not a sait for mere declaration, - 

The Small Causes Court Rules reproduce tbe provisions of the Code 
as to claim petitions ani cases under them ‘must be governed by the same 
considerations. 


Case stated uncer section 69 of the Presidency Small Cause 


. Courts Act, XV. of 1882, by the Registrar of the Court of Small 


Causes, Madras, in Suit No. 3117 of 1913. 

no The case was posted before the Full Bench by reason ofa a 
difference of opinion. between Oldfield and Tyabji JJ. in a case 
stated under S. 69 of the Presidency Small Cause Courts Act XV 
of 1882 by the Chief .Judge of the Court of Small Causes, 
Madras; in. Suit. No. 3117 of 1913. That wasa suit against the 


Ist defendant, decree-holder in Suit: No. 7448 of 1912, for return : 


of certain movable properties, attached at his instance in execu- 
tion of his decree, and in the custody of the Court Officer, or 


their value. The 2nd defendant was the Judgment-debtor in; 


Suit No. 7448 of 12. The plaint alleged that the propérties be- 
long to the plaintiff and not to. the 2nd defendant and that a 
claim put in. by the plaintiff was dismissed and prayed for the 
return of the properties. The defence of the 1st defendant was, 


inter: alia, that the Small Cause Court had no jurisdiction to 


entertain the suit and that, as the properties were in the posses- 
sion of the Court, the plaintiff had no cause of action against them. 
The. -Trial.. Judge (the 3rd.. Judge). Held that (1) (the suit 
for the relief claimed’ was not maintainable -because the lst 
defendant was not in possession and also because the suit was not 


arn tee 


* Ref. Oase No. 7 of 1218. g f 8rd March 1915. 
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for the establishment of the plaintiff's right within the meaning 
of O. 21 R. 33 of the Presidency Small Cause Court Rules) and (2) 
if the suit were treated as one contemplated by the rule, it ought 
to be amended so as to include a prayer for a Ceclaration of plain- 
tiffs right, and if so amended, the suit could not be tried by the 
Small Causes Court because under S. 19 Cl. (S.) of the Presidency 
Small Cause Courts Act, suits for declaratory decrees are not 
triable by the Small Cause Court. He therefore dismissed the 
suit. An application for a New Trial was granted. There was 
a difference of opinion among the Judges constituting the Full 
Bench in consequence of which a case was stated under S. 69 of 
the Small Cause Courts Act. The questions referred were: 

1. Is the suit maintainable? 

2. Is the plaintiff bound to ask for an express declaration 
of her right to the property ? 


3. Is the suit one contemplated by O, 21 R 33 of the Small 
Cause Court Rules and is it cognizable by the Small Cause Court ? 

[This case came on for hearing, on Tuesday the 6th, and 
“Wednesday the 7th October, and Friday, the 18th December 
1914, the Court (The Honourable Mr. Justice Oldfield and The 
Honourable Mr. Justice Tyabji) delivered the following] 

Judgments: Oldfield, J.:—The facts, as submitted, are 
that the 1st defendant in execution of his decree attached .mov- 
able property, as belonging to the 2nd defendant, his judgment- 
debtor. The plaintiff claimed unsuccessfully and then brought 
the present suit for the return of the property or payment of its 
value by the 1st defendant. The property is in the custody of 
the Court. The questions referred are :— 

(1) Is the suit maintainable ? 


(2) Is the plaintiff bound to ask for an express declaration 
of her right to the property ? 


“ (3) Is the suit one contemplated by Order XXI, Rule 53, of 
the Small Cause Court Rules and is it cognizable by the Small 
Cause Court ? 


It is to be observed first that Questions 1 and 2 may, for 
the purpose of the reference,- be treated as alternative. The 
object is to determine the form in which the plaintiff should ask 
for relief, and the Court, to be determined with reference to that 
form, which can give it. If she is bound to ask ior a declaration 
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and cannot obtain one-in a Small Cause Court, she will not be 
able to alter the latter fact by asking also for a decree for posses- 


' sion, which such a Court ordinarily could give, because she either 


is obliged or chooses to do so. 


The 1st defendant’s objection to the suit as framed is shortly 
that the plaintiff’s claim for recovery of property from a person, 
who is not in possession of it, is meaningless and not maintain- 
able. Contra, it is urged that in fact the 1st defendant is in 
possession of it through the attaching court, since the Court 
holds it on his behalf, either generally or as his agent. This: 
view is not tenable. Two respects only have been referred to, 
in which the possession of the Court resembles that of an 
agent, that (1) its officers would be liable to the 1st defen- 
dant in case the property were lost or damaged through their 
negligence, (2) the ist defendant can at any time terminate the 
Court’s possession by withdrawing his attachment. But. as 
regards (1) the liability to’ the lst defendant would be only for 
such proportion of the value of the property, not exceeding the 
amount of this decree, as might have been recoverable by its 
sale, the 2nd defendant being entitled to recover also, in case the 


Ist defendant’s claim did not exhaust the whole value ; and as 


regards (2), though the Ist defendant could terminate the Court's 
custody at his option, he could not himself obtain possession, 
since it would revert to the person from whom it wastaken. In 
other respects, the attempt to.represent the Court’s possession as 
that of the 1st defendant’ s agent fails entirely. The property is 
not the Ist defendant’s and did not come into the Court’s - 
possession às his ; and he would not suffer, except indirectly and 
in the event of his not being able to recover his decree amount 
otherwise, by its loss or deterioration in circumstances, in which 
no compensation could be claimed. Nor, the analogy with agency 
failing, is the contention that the Court’s custody is in some less 
specific way equivalent to.the 1st defendant’s, better established. 

For the distinctions drawn between the former and the custody 
of an agent are equally applicable to any more general relation 
which can be suggested. The difficulty in the plaintiff's way is 
still that attachment does not effect ownership and that the 


. Court, though it holds the property at the creditor’s instance, 


holds it in no way at his direct disposal or more for his benefit 


than for that of the debtor, to whom it belongs and whose debt 
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it isto discharge. It is not necessary to decide whether the 
Court’s custody is sui generis or is covered by any of the general 
legal descriptions of possession. It is sufficient that the property 
has not been shown to be in the possession of the 1st defendant. 
He, therefore, cannot be sued for its recovery. The alternative is 
that the plaintiff must establish her right against him bya suit 
for a declaration. 

The Madras cases are consistent with this. The first referred 
to here, Janakiammal v. Vitherandten 1, is no doubt in plaintiff s 
favour. Its authority is, however, doubtful, because the report 
does not refer explicitly to the Court’s custody of the property and 
because the case was not argued. The next, K. N. Booche 
Naidoo v. R. Lutchmeepaty Naidoo 2, is not in point, because the 
Court’s custody had ceased on the sale of the attached property 
to the 2nd defendant, from whom possession or the value was 
claimed. K. I. Narainan v. K. I. Nilakandan Nambudri 3, was 
decided under the Code of Civil Procedure, and the property 
being immovable, the Court’s custody was rotin question. The 
decision, however, laid down generally that an unsuccessful 
claimant cannot ask for the discharge of the order of attachment 
in his suit, but must obtain a declaration and carry it to the 
attaching Court which will act on it. The paint actually decided 
was that the plaintiff was not bound to ask for specific relief in 
the shape of a discharge of the attachment, besides a declaration 
regarding it or the ownership of the property ; and it is to be 
presumed that any contention regarding specific relief at the hands 
of the defendants would have been similarly negatived. In 
Naranayyan v. Nageswerayyan 4, the Court no doubt said 
generally that a plaintiff in a suit under 5. 283 of the Civil 
Procedure Code, could ask for specific relief as well as a declara- 
tion. But this statement had no bearing on jurisdiction or the 
facts of the case which do not appear to have included possession 
by an attaching Court. The two next decisicns are greatly relied 
on by the plaintiff. In Mahomed Koya v. Kasmi 5, decided 
under the Provincial Small Cause Courts Act, it was held 
consistently with the Ist defendant’s present argument that the 
plaintiff was not bound to sue for recovery of the movables 

1. (1868) 5. M. H. 0. R. 191. 2. (1872) 8 M. H. C. R. 86. 


8. (1881) I. L. R. 4 M. 181. 4. (1893)>1. L. R. 17 M. 389. 
5. (1885) I. L. R. 9 M. 206. 
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under attachment and had sued rightly for a declaration. But 
reliance has been placed on the words “ if plaintiff had sued for 
recovery of the property, the suit would be cognizable by a Court 
of Small Causes”, They are, however, followed immediately by 
others, which show that this statement was conditional on the 
circumstances enabling the plaintiff to sue for possession at all and 
that they in fact did not do so, because the property was in the pos- 
session, not of any private person, but of the Court, which could 
not be sued. Next in Ambu v. Ketliamma 1, immovable pro- 
perty was in question and there was therefore no posses- 
sion by an attaching Court, the property being in fact in 
possession of an auction-purchaser. The plaintiff had already 
sued once under 5, 283 of the Code of Civil Procedure, and the 
question was whether she could sue again after the sale for pos- 
session. The observations of Muthusami Aiyar, J., regarding 


“the claimant’s right to sue once only after her title has been 
_ declared are therefore not now relevant. They were, disapproved 


in Kunhiamma v. Kunhunzi 2, but finally approved in the Full 
Bench Case of Kristnam Sooraya v. Pathma Bee 3. But the 
last mentioned decision really did not more than endorse the 
learned Judge’s opinion that S. 42 of the Specific Relief Act 
does not take away the plaintiff's . right to sue only fora decla- 
ration under S. 283 of the Code of Civil Procedure and in no 
way authorised the principle, on which the plaintiff's argument 
depends, that independently of the circumstances of the case and 
the nature of the possession, in which the disputed property is, 
a suit for possession with or: without a prayer for declaration is 
the proper remedy. As to that, the current of Madras authority 
is in the 1st defendant’s favour. 


So also in Calcutta and Allahabad, In Shiboo Narain Singh 
v. Mudden Ally: Natabar Nandi v. Kali Dass Pali 4, S. 283 
of the Code of Civil Procedure was in question and the Court 
was dealing directly with a suit against a purchaser in possession. 
It therefore held that a suit for possession or the value of the 
property would lie. But in doing so, it distinguished between 
such a case and one similar to Ram Dhun Biswas v. Kefal 
Biswas °, or that now before us in which no sale had taken place 

1. (1890) I. L. R. 14 M. 28. 2. (1892) I. L. R. 16 M. 140. 


3. (1905) I. L. R. 29 M. 151. 4. (1381) I. L. B.-7 6. 608, 
5. (1868) 10 W. R. 141, 
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and a declaration had therefore to be asked for. This decision 
is- explained by the Allahabad High Court in the Full Bench 
case of Godha v. Naik Ram 1... In it a claim to property in the 
possession of the Court was in question, and a conclusion consistent 
with that ‘already based on Madras authorities was reached. The 
expression of dissent at the end of the judgment from the 
Madras view can be accounted for by the fact that only the two 
earliest cases above referred to were considered and the facts in 
the later were misunderstood. 

On the other hand, the plaintiff is no doubt entitled to rely 
on the most recent casein Bombay. The earlier cases, Nathu 
Ganesh v. Kalidas Umed 2, and Gordhan Pema v. Kasandas 
Balmukundas 3, are also in her favour, though they are of small 
weight, since neither was decided after argument. But in 
Raghunath Mukund v. Sarosh K. R. Kama *, the Court held 
that a suit for possession would lie against the atteching creditor 
although a claim had been made and failed and that no decla- 
ration need be asked for. It was regarded as conclusive that 
“the direct object of a claimant whose goods have been attached 
by the Sheriff is to get his goods released from attachment and 
not merely to have it declared that they are his.” It can only 
be replied that this is irreconcilable with the view taken by this 

Court in K. I. Narainan v. K. I. Nilakandan Nambudri 5, and 
“the procedure laid down therein as appropriate. 

In these circumstances in accordance with general M 
and the balance of authority including that of this Court, Question 
1 must be answered in the negative and Question 2 in the 
affirmative. 

This decision renders it unnecessary to answer Question 3 
as it stands, For the suit, as brought, is not such as Order XXI, 
rule 53 and the facts authorise. It may, however be observed 
that there is no reason why the suit for a declaration contem- 
plated by Order XXI, rule 53, should not be covered, like other 
suits for declaration, by S. 19 (s) and excluded from the Court’s 
jurisdiction. It is not necessary to go through the different 
Codes, Small Cause Courts Acts'and Rules, since they all provide 
in practically identical terms for a suit to establish the claimant’s 

1. (1888) I. L. R.7 A, 162. 9. (1877) I. L. R2 B. 865. 


3, (1879) I. L. R. 3 B. 179. 4. (1898) I. L. R. 28 B. 266. 
5, (1881) I. L. R. 4 M. 181. 
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right. It. would be useless to follow the learned Judges in their 


.conjecturés as to the intention of the Legislature in using those 


words, since no certain basis for .such conjectures has been sug- 
gested. A more legitimate ground of decision is the fact that 
in the Provincial Small Cause Courts Act in force before 1887, 
suits for declaratory decrees were expected generally from the 
Small Cause jurisdiction, whereas, in Act IX of 1887, suits: for 
declarations other than suits under Ss, 283 and 332 of the Code 
of Civil Procedure were excepted by Schedule II, article 19, and 
ig under those sections were excepted ‘specifically by article 
- This is not significant, as the plaintiff contends, as a special 
sa of such suits for the provincial Courts, but rather as 
indicating the manner in which the term “ suits for declaratory 
decrees ” should be understood, with reference to its use ina 
similar enactment. It would serve no useful purpose to go through 
the authorities again with regard to this point. In those in which 
conflict between ordinary and Small Cause jurisdiction -is in 
question, the decision depends on the presence or absence of an 
obligation to ask for a declaration and to get the adverse order 
on the plaintiffs claim petition set aside. It is with reference to 
the existence of that obligation that a conclusion must be reached, 
Order XXI, rule'53 providing’only for the suit, but not speci 
fying the forum in which it should be brought. If, therefore, 
Question 3 is. really whether a person in plaintiff's position can 
sue in the Small Cause Court, it must be answered in the = 
negative. | l 


As my learned brother differs the case must be placed before 
a Full Bench for disposal. 


Tyabji, J.:—The present suit must, it seems to me, be 
considered, by reason of the. -allegations in the plaint, as set out 
in the reference to us, to be one for “the establishment of a 
right” under Order 21, Rule 53 of the Small Cause Court Rules 
(correspending to Order 21, Rule 63 of the Civil Procedure Code). 
It does not appear whether the Order and rule are specifically 
mentioned in the plaint; but the circumstances alluded to in rule 
53 are set out and there seems no doubt that the plaintiff and all 
concerned considered: the suit to be instituted under the said rule. 
In none of the numerous reported cases where similar allegations 
were made, has any question been raised about the suit being for ’ 
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the establishment of the right, under the rule or ‘the correspond- 
ing sections. See for instances prayer (d), in Kishori Mohun 
Rai v. Hursook Das 1, affirmed in Kissorimohun Roy v. Harsukh 
Das 2, and the prayers in Phul Kumari v. Ghanshyam Misra 5. 

The attachment and unsuccessful claim affect the rights of 
the parties not only as to limitation, but also, it seems to me, 
by giving rise to a new cause of action “to establish the right 
which he” (the unsuccessful claimant) “ claims to the property 
in dispute.” See Godha v. Naik Ram +, (Straight, Oldfield, 
Brodhurst and Tyrell, JJ.), and Phul Kumari v. Ghanshyam 
Misra 3, 

Though this cause of action is similar to that on which a 
suit for a declaratory decree is based (Presidency Small Cause 
Courts Act, S. 19 (s) yet it is different in the following, and per- 
haps other, respects. ; 

(1) The granting of a declaration falling as it does under 
S. 42 of the Specific Relief Act is discretionary : establishing the 
right is not discretionary. Raghunath Mukund v. Sarosh K. R. 
Kama 5, (Farran C. J. and Strachey, J). 

(2) A suit for ‘establishment of right ” is not subject to 
the rule contained in the last cited section that if the plaintiff, 
being able to seek further relief than a mere dec-aration, omits 
to do, the declaration cannot be granted ; Narayanrav Damodar 
Dabholkar v. Balakrishna Mahadev Gadre 6, (Westropp C.J, 
M. Melvil, J.: F. D. Melvil, J.) Kristnam Sooraya v. Pathma 
Bee". White C. J., Subramania Aiyar and Davies, JJ.) 
adopting Muthusami Aiyar, J.’s view in Ambu v. Kettliammah 8, 
and overruling Collins, C. J. and Wiikinson, J. in Kunhiamma 
y. Kunhunni 9,— though further and consequential reliefs may 
be prayed for and granted. Sadu Bin Raghu v. Ram Bin 
Govind 10, Naranayyan v, Nageswarayyan'!, 

(3) “A suit for establishing a right of the kind contempla- 
ted” in the section or rule in question “seeks not only a 
declaration of the plaintiffs right, but also subsiantial conse- 
quential relief in the setting aside or restoration of the attach- 

1. (1886) I, L. R. 12 C. 696, 697. 2. (1889) I.L.R. 17 O. 486, 487, 441 (P.C.) 


3. (1907) I. L. R. 35 ©. 202. 4. (1888) I. L. R. TA. 15%, 168, 159 (F.B.) 
5. (1898) I. L. R. 28 B. 266, 270, 271. 6. (1880) I. L. 3. 4 B. 529. 
7. (1905) I. L. R, 29 M. 161 (F. B.) 8. : (1890) I. L.B. 14 M. 28. 
9. (1892) I. L., R, 16 M. 140. 10. (1892) I. L. R. 16 B. 608. 


11. (1893) I. L. R. 17 M. 389. 
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ment:” Dayachand Nemchand v. Hemchand Dharamchand 1, 
(see the question referred to the High Court at page 517); and 
the suit ‘to establish a right has been considered as distinct from 
one for a declaration, (though as the result of a strict construc- 
tion of a fiscal enactment like the Court Fees-Act, the stamp 
duty on -the two suits may be the same): Dhondo Sakharam 
Kulkarni v. Govind Babaji Kulkarni %, Phul Kumari v. 
Ghanshyam Misra 3. 

(4) “ The direct object of a'claimant whose goods have been 
seized by the Sheriff is to get his goods released from attach: 


ment, and not merely to have it declared that they are his. In 


substance that suit is for the goods, though as a matter of form 
the decree may contain a declaration. * * *. It would be an 
error to call a suit intended to have such a result a suit for a 
declaration :” Raghunath Mukund v. Sarosh K. R. Kama £. 
Such a-suit therefore though it may not be “a suit for posses- 
sion of personal property pure and simple ”—Makund Lal v. 
Nasiruddin 5, Ilahi Bakhsh v. Sita 6,—yet it differs from it 
merely by reason of the attachment, and may therefore “be 
properly regarded as a suit ‘for personal property’:” Chhagan- 
lal, Nagardas v. Jeshan Rav Dalsukhram T, (Melvill and 
Pinhey, JJ.) Pagi Partap Hamir v. Varajlal Mulchand 8, 
(Sdrgent C. J. and Kemball J.) Nor does the section (or rule) 
“ preventa tribunal before which such a party” t.e., “against . 
whom an order upon an application under that section has been 
made,” “might have brought his suit, if there had not been any 
application made under that section, from entertaining it,” per 
Westropp, C. J. and Melvill ].. Nathu Ganesh v. Ralidas 
Umed 9, Gordhan Pema v. Kasandas Bulmukundasi0, (Melvill 
and Kemball, JJ.). . 

(5) The suit toestablish the right supplies the absence of 
any provision by which a Court other than a Court of Appeal or 
a High Court may discharge an order for attachment. ‘It is in 
substance ‘to-reverse the order of the Court out of which the 
execution: issued.”. Alexander Mitchell v. Mathuradasll, The 


1. (1880) I. L. R. 2 B. 515, 521. 2, (1894) I. L. R. 9 B. 20. 
3. (1907) I. L. R. 35 C. 202. 4. (1898) I. L. R. 28 B 266. 
5. (1882) I. L. R. 4 A. 416. “6. (1888) I. L. R. 5 A, 462. 
7, (1879) I. L. R. 4 B. 503. 8. (1884) I. L. R. 8 B. 259. 
9. (1877) I. L. R. 2 B. 865. 10. (1879) I. L. R. 3 B. 179, 


11. (1885) I. L. R. 8 A. 6 at pp. 9 and 11. 
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effect of a judgment in such a suit is “ to supersede ” the order 
on the claim petition, and ““ to render it altogether inconclusive; ” 
Kissorimohun Roy v. Harsukh Das 1, Lord Watson speaks 
of the “ decree” of the Subordinate Judge dismissing the 
respondents’ claim.” I have substituted “order;” Sadu Bin 
Raghu v. Ram Bin Govind 2. This jurisdiction may be exer- 
cised according to K. I. Narainan v. K. I. Nilakandan 
Nambudri 8, by a Court whose jurisdiction is inferior to that 
of the Court which issued the order for attachment; see also 
Krishnappa Chetty v. Abdul Khadar Saheb +. The Allahabad 
High Court on the other hand ‘considered that this would be so 
inconvenient as to justify their differing from the Madras and 
Bombay High Courts. Godha v. Naik Ram 3. 


(6) Attachment of movable property is for the purposes 
of a suit to “ establish the right” not equivalent to disposses- 
sion; Pagi Partap Hamir v. Varajlal Mulchand 6, following 
Chhaganlal Nagardas v. Jeshan Rav Dalsukhram 1. The 
attaching creditor is responsible for the property while it is 
under attachment, Kissorimohun Roy v. Harsukh Das 1. 


(7) The phrase “suit to establish ‘his right construed 
in its narrowest sense does not exclude a suit in which reliefs 
consequential upon a declaration are expressly prayed for. If 
the phrase is more largely construed, even a suit to obtain parti- 
tion and separate possession may not inaptly be described as-a 
“suit to establish his right:” Sadu Bin Raghu v. Ram Bin 
Govind 2. The case refers to the various reliefs which have 
been either actually granted in a suit to establish a right on the 
ground that the other reliefs (though not expressly prayed for) 
are included in, or flow from the establishment of the right; or 
have been considered as capable of being asked as consequential 
reliefs ; e. g. 


(a) Setting aside the sale: Bank of Hindustan v. Prem- 
chand 8, i ne 
(b) Directing the money to be restored: ibid. 
1, (1889) I. L. R. 17 O. 486, 441, 442 (P. C.) 


2. (1892) I. L..R. 16 B. 608, 614. 3. (1881) I. D. R. 4 M. 181. 
4, (1918) 26 M. L. J. 449, 456. 5, (1888) I. L, R, 7 A, 152, 154. 
6. (1984) I. L. R. 8 B. 259. 7. (1879) I. L. R. 4 B. 503. 


8. (1868) 5 B. H, C. R. 88, 93, 
77 
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~, (e) Recovery of the ‘attached property. from the purchaser 
Jetti v. Sayad Hussain 1, see note to. 

(d) Setting aside or restoration of the attachment: Daya- 
chand Nemchand v. Hemchand Eharamchand 2. 

(e) Replacing the plaintiff in possession of the property in 
question. Narayanarav Damodar Dabholkar v. Balkrishna 
Mahadev Gadre 8. 


(f) Protection from sale: Ram Prasad v. Sukh Dai £. ` 


(g) Partition and separate possession : Sadu Bin Raghu v. 
Ram Bin Govind 5. 


In the result (A) a series of the most distinguished Judges 
of the High Court of Bombay have ‘consistently held that where 
a suit is instituted under the circumstances referred to in 
Order 21, rule 53, of the Small Cause Courts Rules, its main- 
tainability in that Court is affected neither by section 19 (s) of 
the Presidency Small Cause Courts Act nor by section 42 of the 
Specific Relief Act, but depends on the character and value 
of the property, provided that the plaintiff is the person who 
alleges that his goods have been wrongly attached. The distinc- 
tion where the suit is bya decree-holder who asks for his 
judgment-debtor’s rights to be established is very clearly pointed 


out in Chhaganlal Nagardas v. Jeshan Rav Dalsukhram 6, 


But I need not express any opinion as to a decree-holder’s suit, 
and I do not intend to do so, nor in any way to conclude myself 
with reference to a suit different from the present one, either 
as regards the plaintiffs position, or the forum, or the cause of 
action. (B) The same view is the only one that seems to me to 
be reconcilable with the decisions of the Madras High Court in 
J anakiammial v. Vithenadien 7. K. N. Booche Naidoo v. 
Lutchemeepaty Naidoo 8, and Davud Beg v. Kullappa 9. There 
is one other ‘decision of this Court to which [ shall refer later. l 
(C) In Calcutta the cases of Woomesh Chunder Bose v. Muddun 

Mohun Sircarl0, (per Stecr and Jackson, JJ.) and Ram Dhun 
Biswas v. Keful Biswasli, (per Peacock C. J. and Mitter, J.) 





1. (4880) I. L. R. 4 B. 21 at 23. 2. (1880) I. L. R. 4 B. 515, 521, 
8. (1880) .I.L R. 4B. 529. 4. (1880) I. L. R. 2 A. 220. 

5. (1892) I. L, R. 16 B. 608. 6. (1879) J. L. R. 4 B. 503 

7. (1868) 5 M. H. C. R. 191. 8. (1872) 8 M. B. C. R. 36 

9. (1887) I. L. R. 11 M. 264, 10. 2 W. R. 44. 


11. (1868) 10 W. R. 141. 
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together contain the same principles as prevail in -Bombay ; 
though a third decision Moozdeen Gazee v. Denobhundoo 
Gossamee 1, (L. S. Jackson and Glover, JJ.) misapplied the 2nd 
decision, as was pointed out in Shiboo Narain Singh v. Mudden 
Ally: Natabar Nandi v. Kali Dass Pali ?. There may, how- 
ever, be some doubt as to the applicability of the last case to the 
present question, as though the observations seem directly in 
point, the property concerned was no more under attach- 
ment, but was being followed in the hands of the execution 
purchaser; and the Court held that the judgmeat-debtor and 
decree-holder were not proper parties to the suit, See however 
the cases cited in paragraph numbered (4) and :6) above. (D) 
The Allahabad High Court has expressly dissented from the 
view taken in Bombay and Madras and held that such a suit 
as the present is not cognizable by the Small Cause Court : 

Godha v. Naik Ram 8. 


With reference to the case last cited, I may point.out (a) 
that the Allahabad High Court has no original civil jurisdiction 
and there is no Presidency’ Small Cause Court; and (b) that 
its decision is now embodied in the Provincial Small Cause Courts 
Act, IX of 1877, Schedule II, articles (19) and (20). It seems to 
me that neither the decision nor the articles furnish a safe 
guidance in the present case. I refer first to the wording of the 
articles, and contrast them with section 19 (s) of the Small 
Cause Courts Act. .I refer also to the fact that the Presidency 
Small Cause Courts Act of 1882 was not amended so as to make 
its terms conform to the said articles. Lastly to hold that’ the 
Presidency Small Cause Courts Act section 19 (s) is synony- 
mous with the said articles (19) and (20) read together, would 
(in the case of a person whose movable property of small value 
has been wrongly attached) ordinarily cause 2 denial of justice 
by cutting off all remedy except the remedy furnished by the 
prohibitively expensive suit on the Original Side of the High 
Court, or perhaps the somewhat less expensive suit in the City 
Civil.Court, Madras. The cases that have been taken to the 


Privy Council above referred to seem to lend some support to 


the trend of view taken by the Bombay High Ccurt. 


1. 13 W. R. 99. a, (1881) I..L. 2.70. 608. 
3. (1883) I. L. R.T A. 152, 
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It may no doubt be argued that this consideration has not 
induced the courts to permit a decree-holder “ to establishing 
his right to attach and sell certain property as belonging to his 
judgment-debtor”’ in the. small Cause Court, Chhaganlal Nagar- 
das v. Jeshan Rao. Dalsukhram 1. But this consideration may 
perhaps apply in a stronger degree. in regard to a person who 
claims that the property belongs to himself, and has been wrongly 
attached for the liabilities of a stranger. The Legislature may 
not have desired to place both plaintiffs in the same pasition. . 


In any.case, it seems to me difficult to conceive that the 
Original Side of the High Court should have been intended to 
try a suit for establishing rights as regards movable property 
worth Rs. 53. No precedent has been cited to us af its ever 
having done so, And if the enactments are so worded that any 
suits for such‘a relief can be brought in the High Courts, it seems 
to me that that anomalous result should be restricted within as 
narrow limits as the canons of construction will allow. 

I must now deal with the Madras decisions to which I alluded 


‘above. 


In Mahomad Koya v. Kasmi 2 Muthusami Aiyar and 
Hutchins, JJ, held that a Small Cause Court could not make a 
declaration that movable property “which had been attached 
in execution of a decree ” was not liable to be sold for the judg- 
ment-debt created by the decree. The ratio decidendi seems to 
‘have been that the suit was one merely for‘a declaration, that 
S. 42 of the Specific Relief Act was not in the plaintiffis way be- 
cause S. 283—the equivalent to Small Cause Court Order XXI, 
rule 53—permitted him simply “to establish his right.” It is 
expressly stated that if “he had sought recovery of the property, 
there is no doubt that the suit would -be cognizable by a Court 
of Small Causes.” The present suit is for the recovery of the 
property. It is true that it is also stated that “the property 
was not in the possession of any private person, and he could 
not sue the Court which attached it.” This sentence taken by 
itself is opposed to the view that the plaintiff can sue for posses- 
sion while the property is under attachment. But its rigour is 
somewhat modified by the remark a little before. “ We did not 


think he was bound to sue for possession ”—which might imply 


1. (1879) LER. 4B. 508. 2. (1885) I.L.R. 9 M. 206, 
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that he could have sued for possession, See also. the cases cited 
in.paragraphs numbered (4), (6) ‘and (7). above. 

It must, however, be admitted that the remark that the pro- 
perty after attachment is not in ‘the possession of any private 
person and the Court: could not be sued, is opposed to the 
suit being’ treated as one for possession. But if that remark is 


to be given-its full effect to the extent of disallowing the juris- 


diction of the Small Cause Court in the présent case, it seems 
to me to be opposed to the decisions in Janakiammal v. Vithena- 
dien 1, K. N. Booche Naidoo v. R. Lutchmeepaty ‘Naidoo 2 and 
to the trend of the decisions of the Privy Council and of all the 
Courts except that of Allahabad. I do not think any such result 
was intended to be imported into the remark. It may bethat 
the decision merely permitted remedies in either Court, the choice 
depending upon the relief sought, a result which was contem- 
plated with equanimity in Davud, Beg v. Kullapba 3 in a 
matter, not so dissimilar as to offerno.analogy. The decision 
‘was perhaps not unaffected by the principle which is now em- 
bodied: in the last words of section 21 of the Civil Procedure 
Code. 

It may be; on the other hand, iial if the Judges bad heard 
the arguments based on their remark, they would have been 
not unwilling to adopt the language of a very distinguished Judge 
who once said: “An extra-judicial remark by myself does occur 
in that case, and to that remark.the District Judge has assigned 
too much importance. The remark would have been better 
unmade. : :” Dayachand Nemchand v. Hemchana Dharamchand 4, 
per Westropp, C. J. 

I shall now deal with the arguments in the E 3rd 
Judge’s judgment which I am unable to agree with my learned 
brother in endorsing. ` If, he says, (1) the suit is for possession, 
it must fail because the defendants are not in possession; 
(2) if itis for a declaration, it is not cognizable by the ‘Small 
Cause Court ; (3) if it is for the value of the property, it must 
fail, because a decision in favour of the plaintiff would keep the 
attached property for ever in suspense, inasmuch as it would be 
obviously improper to let the plaintiff have both the property 
itself and its value, and it would be equally agains: principle and 


1. (1868) 5 M. H.C. R. 191. 2. (1872) SM. H. C. R. 36. 
8. (1887) I.L.R:11 M. 264. 4. (1880) I. L. R. 4 B. 515, 526.° 
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good conscience to let a person other than the plaintiff take 
away or deal with property which has been established to be the 
plaintiffs. 

The answer to the first two alternatives seems to me ‘that 
the suit is neither exactly for possession nor purely for a decla- 
ration: it is a suit on a Special cause of action and according. to 
the decisions of this and of the Bombay High Court, its main- 
tainability and forum are governed hy somewhat apeos: rules, 

With reference to the third alternative, — 

(a) The learned Chief Judge and the 2nd fades shrewdly 
suspect that if the decree is given, as prayed for, the return of the 
property or in the alternative its value, then the defendants will 
somehow procure delivery of the property to the plaintiff. The 
learned Judges support their surmise by the experience of what 
has happened in the case of other defendants in a similar plight. 

(b) Nor do I see any great difficulty in the plaintiffs being 
enabled (should she succeed in establishing her right) to make 
the same use of the decree as is referred to in K. I. Narainan v. 
K.I. Nilakandan Nambudri 1 "per Turner, C. J. and Muthusami 


“Aiyar, J. 


(c) In this connection, I do not see what difference is made 
by the forum in which the right is established ; nor why the pro+ 
perty should remain in suspense only if the Small Cause Court 
passes the decree. 

(d) Sir Charles Farran, C. J. and Sistas thought the 
decree of the Small Cause Court, as a matter of form, might 
contain a declaration, Ragunath Mukund v. Sarosh K. R. 
Kama 2, but if that is obnoxious to section 19 (s), a clause may 
be inserted in the decree “establishing the plaintiffs rights.” 
The form of the decree rests with the Court. 

For these reasons, I would answer the reference by saying 
(1) that the suit as framed is maintainable; (2) the plaintiff is 
not bound to ask for an express declaration’ of her rights, but 
that the decree may contain a declaration to that effect ; and a, 


* lp- a 


Small Cause Court. 


_ The reference will be referred to a Full Bench as my view 
differs from that of my learned brother. 


1.. (1881) I. L. R. 4 M. 181. 2. (1898) I. L. R. 28 B. 266, 270. 
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P. Sambanda Mudatiar for Plaintiff. 


The suit in the present case is not a suit for a declaratory 
decree within the meaning of S. 19, Cl. (S.) of tae Presidency 
Small Cause Courts Act. A suit for a declaratory decree within 
the meaning of Cl. (S) of S. 19 is a suit where deciaration is the 
principal relief claimed. Where declaration is merely ancillary to 
the principal relief claimed, the suit is not one for a declaratory 
decree within the meaning of that clause. 


[The Chief Justice.—The ground on which some of the 
judges have held that the suit is only one for declaration is that 
there cannot be a decree against a court.) 


But the court keeps the property on behalf of the party 
entitled and whén a decree for possession is passed, the court 
will give up possession to the plaintiff. That the court has pos- 
session only on behalf of the party entitled is also clear from the 
fact that if the property attached becomes less valuable owing 
to loss or deterioration a suit will lie for damages sr compensa- 
tion against the decree-holder.. 


_ All the High Courts except the Allahabad High Court have 
held in my favour. on the grounds stated above. My suit is for 
the recovery of the property itself and the investigation into title 
is only incidental Raghunath Mukund v. Sarosh E. R. Kama 1, 
is a case in point. See pp. 267, 270. This case lays down that 
although a sait at the instance of a person whose goods have 
been wrongfully raised in execution of a decree may involve the 
determination of his title, it cannot be called a suit for a declara- 
tion because declaration is not all sufficient for the plaintiff and 
.that the only suit which can be called a suit for declaration is the 
one contemplated by S. 42 of the Specific Relief Act. 


Sadasiva Aiyar, J.—Has not the whole difficulty arisen from 


the fact that the court-fee in such a suit is only Rs, 19 asin a suit 
for declaration ? 


See also Akbar Ali v. Jezuddin 2. 


In Madras the practice has invariably been in favour of the 
view I contend for z.e., to institute a suit for the recovery of 
the property itself. 


kal 


1. (1898) I. L. R. 23 B. 266. 3. (1882) I; L. B. 8 O. 899 at 400. 
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Mahomed Koya v. Kasmi 1, lays down that ifthe suit is 
for the recovery of the property itself, it can be instituted only 
in the Small Cause Court, while if it is only for a declaration, 
it cannot be instituted in that Court. 


K.N. Booche Naidoo v. Paespeniee sary. Naidu 2, was a 
case In which the property was in the custody of the Conte, 


Sadasiva Aiyar, J.—I do not know if these old cases can be 
relied upon after the decision of the Privy Council in Phul 
Kumari v. Ghanshyam Misra 8, which is referred to by me in 
Krishnappa Chetty v. Abdul Khader Saheb +. The Privy Council 
say that the ‘suit by the unsuccessful claimant, is a special ‘suit 
given by the Statute. 


Nathu Ganesh v. Kalidas Umad’ draws a distinction between 
a suit fora declaratory decrée pure and simple and a suit for the 
recovery of the property itself. If, for instance, the attachment is 
raised at the instance of the claimant, and the decree-holder insti- 
tutes a suit for a declaration that the property is the property of 
his judgment-debtor and liable to attachment in execution of his. 
decree, his suit will be a suit for. a declaratory sait pure and simple. 
He cannot ask for any further relief in that suit, and if he wants 
to realise his decree-amount from the property, he can do so only 
in execution of his own decree. In a suit by. a claimant whose 
claim has been disallowed, however, he can ask for further relief. 


_ He can recover the property itself and if he asks for its recov ery 


his suit will not be one for a declaratory decree merely. 
Mr. C. Pattabhirama Aiyangar for the 1st defendant. 


Mahomed Koya v. Kasmi 1}, really supports my contention. 
It points out that if possession is wih the court, the suit can 1 only 
be for a declaration. 


[The Chief Justice.—The suit in the present case is one 
prima facie triable by a‘Small Cause Court and you must show 
some provision of law by reason of which it cannot try it. 
The fact that possession is with the court does not affect 
the claimant’s right to bring a suit for recovery of thé property 
itself]? `` 

1. (1886) I. L. R. 9 M. 206. 2. (1872) 8 M. H.C. R. 181. 


8. (1907) I. L.R. 850. 202. (P. O.) 4. (1913) 26 M. L. J, 449. 
5. (1877) I. L. R. 2 B. 365. 


A 
' 
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. In this case, possession is withthe court and not with the 
decree-holder and, in sucha case, all the courts are agreed 
in holding that the suit must be one for declaration, 


K. I. Narainan y. K. 1. Nila kandan Nambudri 1, Shito 
Narain Singh v. Mudden Ally 2. 


[If the right view is as stated by the Pave Council, in 
Phul Kumari v. Ghanshyam Missa 8, that the suit by the 
unsuccessful claimant is one to set aside the Summary order; 
we have nothing to do with the distinction between a suit for a 
declaratory decree and one which is for the recovery of the 
property itself—C. J.] | 

The Court delivered the following 

Opinion :— We think that this suit is not excluded-from the 
jurisdiction of the Small Cause Court under section 19 (s) of the 
Presidency Small Cause Courts Act as a suit for a declaratory 
decree.. Their Lordships of the Judicial Committee have recently 
pointed out in Phul Kumari v. Ghanshyam Misra 3, that the 
statutory ‘Suit to establish his right given to the unsuccessful 
party in claim. proceedings under the Code involves in every case 

a prayer for. the setting aside of a summary order of a Civil 
Court. This being so, such a suit cannot in our opinion be 
regarded as a suit for a mere declaration. The Small Cause 
Court Rules reproduce the provisions of the.Code as to claim 
petitions, and cases under them must be governed by the same 
considerations, We may further observe that our decision is in 
accordance with the well established “practice'under which suits 
of this nature arising out of orders made by the Presidency Small 
Cause-Court have always been brought 4 in that Court and not in 
the High Court or the City Civil- Court. k ae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| ` Present :—Sir Charles Arnold” ‘White, Chief Justice, and 
Mr. < Justice Sankaran Nair. ; 


* Chitibobu Adenna and genen ; .. Appellarits® Defendavis). 





ae Gacimalla Jaggarrayadu _ +... Respondent Plaintiff). 

--' Tndian Contract Act, S. 4—Offer—Acceptance subject to condition aed 

—Distinetion—Principal and agent— Auction sale by agent—Confir mation subject 

to approval of principal—Revovaiton of contract by principal—Non-exchange of 

patta -and muchilika between principal and purchaser—Fraud on the part of 
*§, Ai.931.0f.1912. ka 4 19th September 1918. 


__ A. (1881) LL. R. 4 M. 181 at 188; " (1881) I-L. È. T O. 608,5at 612; 


- 8, (1907) I. L. R. 35 “Cal. 205. 
78 
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purchaser—Purchase being benami for another if amounts to—Scope of zenz’s 
authority — Proof—Onus—Specific Performance of contract—Suit for— Defences 
open Contract being far benefit of third party if one of, f 

Where an amin of the Maharaja of Vizianagaram, authorised to sell in public 
auction the occùpancy rights in certain jeroyiti lands of the estate subject to the 
approval and orders af the special agent of the samasthanam, sold the same an 
8-7-07 to the Ist defendant, the highest bidder, and confirmed the sale subjact to 
the approval of the special agent who approved of it on tre 16th August 1907 and 
ordered the lease to the Ist defendant’ to-be duly given effect to, held, in a suit 
in ejectment brought'by a person who had obtained a lease of the very same lands 
subsequent to the confirmation by the special agent, 

, (1) that the confirmation by the amin of the sale to the 1st defendant subjact ta 
the approval of the special agent was an acceptance by the amin on behalf of his 
principal the Maharaja, of the offer made by the 1st defendant subject to 2 con- 
dition subsequent, vis., the approval by the special agent, and the contract af sale 
became irrevocable after the approval of the special agent ; 

(2) that, in the absence of any restriction in the conditions of sale that bids 
must be made in the bidder’s own interest and „not on behalf of any one else, the 
fact that the 1st defendant was acting as benamidar for the 4th when he made the 
bid and when the sale was confirmed was not in itself fraudulent and would not 
entitle the Maharaja to repudiate the contract; and. , 

(3) that the title of the 1st defendant was complete noswithstanding that there 
had been no exchange of patta and muchilika as between bim and the Maharaja. ` 

Quaecre: Whether the onus was on the lst defendant to establish that the 
confirmation which the amin purported to give to the sale was an act within tha 
Scope of his authority. : 

It is not a good defence to a suit for specific performance to say that the man 
who had entered into the contract for specific performance was not the man who 
had the beneficial interest in it. É 

Exchange of patta and muchalika, though a condition of the right to recover 
rent, does not give title. as 


Second appeal from the decree of the Court of the Tempo- 
rary Subordinate Judge of Vizagapatam in A. S. No. 129 of 1910, 
preferred against the decree of the Court of the District Munsi! 
of Chodavaram in O. S. No. 810 of 1908. 

The suit was one in ejectment. The suit lands were jeroyiti 
lands belonging to the Maharaja of Vizianagaram. The plaintiff 
based his title on a cowle whick he had obtained from the Samas- 
thanam on 6th September 1907 in respect of the suit lands and 
alleged that the defendants were trespassers. and unlawfully 
interfered with his possession. Defendants 4 to 7 (the only 
defendants admitied to be interested in the suit lands), on the 
other hand, alleged that they were the ryots really entitled to the 
occupancy rights in the suit lands, that the plaintiff was not a 
ryot and that the suit by him to eject them was not maintainable. 
They claimed to have purchased the occupancy rights in the suit 
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lands at an auction sale held on 8-7-07 by the Samasthanam Amin 
acting under orders. The decision of the case depended upon 


whether or not the defendants 4 to 7 acquired a valid title to 


the suit lands under their purchase. The District Munsif dis- 


missed the suit holding that they did acquire such a title. His ` 


decision was reversed in appeal by the Subordinate: Judge who, 
accordingly, „gave a decree to the plaintiff, From the decree of 
the Subordinate Judge, the defendants preferred the above 
appeal, 


Thé material facts were as follows. - In fusli 1316 the suit 
lands remained fallow and were admittedly in the absolute dis- 
posal of the Samasthanam. The occupancy rights în the lands 
were ordered to be sold in public auction after observing certain 
formalities. Ex, D was the order of the special agent of the 
Samasthanam authorising the Amin to sell. Purporting to act 
in ‘pursuance .of the said order, the ‘Amin held a sale of the 
rights in July 1907, and in it the 1st -defendant was the highest 
bidder. The sale in his favour was concluded pending confirma- 
tion. Ex. I, was the memorandum. of the Amin to the special 
agent informing the latter of the sale and of the fact that the 1st 
defendant was the highest bidder. Ex. I, also stated that the sale 
had been confirmed in the name of the Ist defendant subject to 
the approval and orders of the special agent. By Ex. V, dated 
16th August 1907 the special agent approved of the sale to the 
1st defendant and ordered that the lease to him should be duly 
given effect to. On the 28th August; however, the plaintiff put 
in an application for a cowle of the lands in question. By Ex. H 
dated 6th September 1907, a grant of the lands was made to the 
plaintiff and on the strength thereaf he sought to eject the defend- 
ants. ‘fhe defendant’s case ‘was that the 1st defendant became 
a ryot as soon as the sale was confirmed by Ex. V, and that the 
subsequent assignment of the lands to the plaintiff conveyed no 
tights to him. The plaintiffs case was that the 1st defendant 
could not become a ryot as soon as the sale was confirmed 
because other formalities should have been passed through, viz. ; 
(1) Ex. V, should have been formally communicated to the 1ét 
defendant ; (2) The first or fourth defendant should have execut- 
ed a Kadapa and should have taken cowles ; and (3) there should 
have been delivery of the lands. The plaintiff alsc contended. 
that the sale to the Ist defendant was Vitiated by fraud, that a 
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defendants were parties to it and that they therefore. did not 
acquire any rights under it. ‘The fraud alleged was that the lst 
deferidant did not-disclose the fact that he bid benami for the 4th 
defendant, to whom the Samasthanam would not itself have sold 


` the rights, The District Munsif found that the conduct af the 


defendants.1 and 4 at the time of the sale was suspicious; that 
they did not get formal possession from the Amin after the sale 
and that Ex. V was not formally communicated to the 1st defen- 
dant. He nevertheless held that Exs. I and V conferred ¢ title 
on the 1st defendant and after the confirmation of the sale by 
Ex. V, he became aryot. The Subordinate’ Judge: held that 
the non-disclosure by. the Ist defendant of the fact that he had 
bid for the 4th amounted-to a fraud and that on knowing the 


` truth the Samasthanam was justified in cancelling-the sale- fo the 


tst defendant and granting a lease of the lands tothe plaintiff. 
He accordingly held that neither under Ex. I nor under Ex. V 
had the defendants acquired title to the.lands on the strength of 
which they could resist the plaintiffs claim. A 


B. N. Sarma for Appellants. 


' S. Srinivasa Aiyangar for Respondent. 
The Court delivered the following 


Judgment :—The Chief -Justice :—Two. questions, it seems 
to nie, arise for consideration in this appeal. First, was there a 
contract between the Ist defendant and the Maharajah acting 
through his agents, on the strength of which the 1st defendant 
had a good defence to the plaintiffs claim in the ejectment and 
which would entitle the 1st defendant to remain in possession of 
the lands in question? Secondly, assuming there was a contract, 
was the Maharajah entitled by reason of the events which hap- 
pened to withdraw his consent and to repudiate the contract and 
to deal with the lands as if no contract had been entered into? 


` The first question turns mainly on the documentary evidence, 
The 1st document is Exhibit I. This is a record of the sale, as 
I understand it, of the right of occupancy in the lands in question. 
The Ist defendant was the highest bidder and we find this 
statement in the document that as the 1st defendant “ bid the last 
bid for, one hundred and fifty rupees, and as no other hid for 
more than that it (the sale) has been confirmed in the name of 
the highest bidder, Chitibolu Adenna, subject to the approval and 
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in bidding was not acting or his own account but was acting as 
a namelender for or on beaalf of, another party, i.e., the 4th 
defendant. I cannot take the view of the learned. Subordinate 
Judge that the fact that the lst defendant wasa bevamidar ` 
acting for some other man was in itself fraudulent and would 
entitle the Maharajah to withdraw his consent and to repudiate 
the contract. The relations between the lst defendant and the 
4th defendant are clear enoigh. They are to be found in Ex. 
VII, which is a letter from the Ist defendant to the 4th defend- 
ant in respect of this transaction and the release deed (Ex. VIII). 
These documents show that the lst defendant intended that the 
4th defendant should have the benefit of this transaction and 
that he should have possession of the lands. As I have said 
there is nothing fraudulent in the fact that the 1st defendant 
was a benamidar. 


Then can it be said that -here was such misreprésentation or 
suppression of material facts, as would entitle the Maharajah to 
withdraw his approval and repudiate the contract? It must be 
observed that this is not a personal contract, that it is not one 
of the class of cases in which one party to the contract may be 
said to rely on the personal qualities or personal character of the 
other. It is a contract to pus a man in possession of land. It 
is conceded that, ifa formal lease had been given to the Ist 
defendant, nothing could have prevented him. from assigning the 
rights which he had acquired to anybody he pleased. That 
being so, I am certainly not prepared to hold from the mere 
fact that he was acting on behalf of’somebody else when he 
made the bid and when the sele was confirmed in his favour with 
the condition to which I have referred, that the Ist defendant 
was either misrepresenting things or suppressing material facts 
so as to entitle the Maharajah to say “In view of certain facts 
which have been brought to my notice since I gave my consent I 
withdraw my consent and repudiate the contract.” There was no 
restriction of any sort or kindin the conditions of sale which 
provided that bids must be made in the bidder’s own interest 
and not on behalf of anytody else. I do not think that 
any case could be found in which a defence to'a suit for specific 
performance had been successiully set up to the effect that the 
man who had entered into the contract for specific performance 
was not the man who had the beneficial interest. 
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Tt was further contended by Mr. Srinivasa Aiyangar that the 
Maharajah had the right to withdraw his consent because, as I 
understood his argument, the title of the 1st defendant was not 


‘complete since there had been no exchange of patta and muchzli- 
‘ka as between him and the Maharaja. No doubt an excharze 


of patta and muchilika or an agreement to dispense with ie 
exchange of patta and muchilika is a condition of the right to 
recover rent. But I do not think it has ever been suggested that 
the exchange of patta and muchilika gives title. No doubt he 


_ parties contemplated that something further should be done a:-er 


‘the Agent’s consent was given but this was not necessary for the 
completion of the 1st defendant’s title. For these reasons I 
“think that the District Munsif is right and that we should set 
aside fhe detree of the Subordinate Judge and dismiss the suit 
with costs throughout. 

l od Sankaran Nair J :—I agree. 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| Present :—Mr. Justice Sankaran Nair, and Mr. Justice 
“Oldfield. : 
Sri Raja, Row Venkata Mahi- Appellant in Appeal 
i pathy, Gangadhara Rama No. 141 and Res- 

. Rao Bahadur l ` pondent Appeal , 

v, ; No. 142 of 1912.... (Plaintiff. 

‘Sri Raja Venkata Mchipathy Peshonden in Ap- 

__ Surya Rao Bahadur Garu peal No. 141 of 


i - alias Sri Rajah Rao Ven- 1912 and Appellant 


“ Katakumara Mahipathy in Appeal No. 142 
Surya Rao Bahadar Garu, of 1912 ... (Defendant). 
_ Rajah of Pittapar. : 


a. Hindu Low—Impartidle, z amindari—Maintenance--Right to of junior meszbers 
“Not against alienses, being strangers—-Arrangement for maimisnance—Hioney 
‘allowance Né: Prësumptim that it is for the branch. i 
+ Junior members-of Zumindari families have no claims for maintenance aginst 
the alienees of the Zamindari who are not members of the family. 
Prima facie, a provision for maintenance by way of money allowance is only 
‘temporary and’ een? be presumed to enure for the benefit of thegrantee acd his 
descendants. ~ in 
Where provision was maia by the late Raja of Pittapur for the Hiner 
of his adopted son but ths deed contained no reference to the descendants af the 
graat and did not also purport to be madé to him as the representatives of his. 
branc 


* A.S. 141 and 142-0f-1912.- aki - +--+ 19th March 1916; 
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Held, that the arrangement was not a bar to the claim of a son “of the 
latter for maintenance during the lifetime of his father. 


Appeals against the decree of the Court of the ‘Temporary 
Subordinate Judge of pe in ie i Suit No,’ 19 ‘of 
1911. 
This was a suit ioi maintenance by a junior member of the 
Pittapur Raja’s family. The Zamindari of. Pittapur is an im- 
,partible estate descending by lineal primogeniture on a single 
heir. The parties are governed by the Mitakshara Law. The 
late Rajah of Pittapur who had no male issue up to the year 1885 
adopted plaintiffs father as his son in 1873. The Plaintiff was 
born in 1876. The Plaintiffs father and the late Rajah could not, 
owing to. some private differences, agree to live together and 
Plaintiff's father obtained an allowance from the late Rajah 
by means of a maintenance grant Ex. III in the case. ‘It was 
executed in 1882 and was as follows: “......... I, Rajah of Pitta- 


puram...... do solemnly execute this bond in favour of my adopted 
son, Raja Venkatasurya Mahipati ` (Plaintiffs father). Whereas 
in consequence of certain private misunderstandings which have 
recently arisen between us, you have demanded and I have agreed 
to give you out of the income of the Zamindari the sum of 
Rs. 1,500 a month for your maintenance and a gross sum of 
Rs. 6,000 a year for all festivals and other special ceremonies in 
your family anda house at Cocanada to reside in, I hereby 
covenant to pay you out of the income of the said Zamindari the 
said sum............ This agreement does’ not affect the right of 
the adopted son to the Zamindari and all other properties under 
the Hindu Law or otherwise.” In the year 1885, about 3 years 
after Es, III it was announced that one of the late Rajah’s 

wives had given birth to the Defendant. `The late Rajah died in 
1890 bequeathing his properties inclusive of the impartible Raj 
in favour ofthe Defendant. The Will of’the late Rajah was 
dated 16-2-1899 and, so far as material to this report, was in the 
following terms: “My aurasa son Venkata............ (the Defen- 
dant ih the present case), should | succeed to my property. My 
adopted son Venkata (Plaintiff's father) has already been provided 
by me a money allowance.of Rs, 24,000 a year... serey “My adopted 
son should; as usual, receive his monthly allowance of Rs. 2,000 
UEI but if my aurasa son (the Defendant), be unwilling to give 
this cash allowance he may allot any portion of my estates 
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fetching an equal income of Rs. 24,000 a year. But they should 
not in any circumstance go to disputes with each other............ 

The Plaintiffs “ather brought a suit to recover the Pittapur 
Zamindari and otter properties of the late Rajah. Without 
deciding the questien of the Defendant’s legitimacy the High 
Court of Madras ard the Privy Council on appeal, held that 
the late Rajah was entitled to will away the Zamindari and cther 
properties and thar’ the Plaintiffs father had not such a 
co-parcenary right in the Raj as to restrict the alienation by will. 
The Defendant, the present Rajah of Pittapur, was therefore 
held entitled to stcceed to the Raj. The decision of the 
Madras High Court is reported in The Court of Waras v. 
Venkata Surya Mazipati 1, and that of the Privy Council in 
Venkatasurya Mahipati v. Court of Wards 2. 

Till the year 1951 Plaintiff was maintained by his father. 
Owing to some misunderstanding between him and his father, 
Plaintiff left his father’s protection and has been living sepacate 
since 1901. The Hiaintiff having no independent means of 
maintenance, brough’ the present suit in 1907 against the present 
holder of the Pittasur estate, for an allowance for himself. 
The basis of his claira-was that he as the late Rajah’s grandson 
was entitled to be maintained asa member of the family to 
which the late Rajah belonged. . Pending the suit, a valucble 
village called Pamulasadu yielding an income of Rs. 10,000 a 
year was gifted to tke Plaintiff for his life, by his brother-in- 
law, The Plaintiff claimed maintenance at the rate of Rs. 1,000 
a month for himself. The Subordinate Judge found that “he 
nett annual income bf the Pittapur Raj was Rs. 275,000 and 
awarded the Plaintiff naintenance out of the estate at the rate 
of Rs. 300 per mensem. Against the decree of the Subordinate 
Judge both the Plaintff and the Defendant appealed. Plaintiffs 
appeal was A. S. No. 141 of 1912 wherein he claimed a high 
rate cf maintenance than was allowed by the Subordinate 
Judge. The Defendent’s appeal was A. S. No. 142 of 1912 
wherein he claimed sxemption from liability to maintain the 
Plaintiff. 

S. Srinivasa Aitangar, (with P. Narayana Murthi and 
S. V. Padmanabha Izengar) for the appellant (in A. S. 142 of 
1912): My first contention is that the Plaintiffs right to main- 

1. (1896) I. L. R, 20 M 167. 3. (1898) I. L. R. 22 M. 383, 
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tenance has been defeated by the will of the late Rajah of 
Pittapur. The claim to maintenance ‘is in lien of a right to 
partition. It should be traced to a right by birth, in the family 
property. If there is no right to partition, then practically 
there is no right by birth. For the purposes of an alienation 
the existence of a co-parcenary is ignored Sartaj Kuari v. Deoraj 
Kuari, 1. This is so even if the alienation is by a will 


The right of devise is co-extensive with the right of alienation’ 


inter vivos in the case of the holder of an impartible estate 
Venkatasurya Mahipati v. The Court of Wards ?. These two 
decisions have taken away the kasis of a junior member’s right to 
maintenance viz., the existence of a co-parcenary. 

[Sankaran Nair J. Even after Sartaj Kuari’s case and 
the Pittapur case 3 the Indian High Courts have upheld ‘the 
junior member’s claim to maintenance from the holder of the 
Zamindari. This could only be on the assumotion that a co- 
parcenary exists between the halder for the time and the junior 
members. | 

Yes. The Madras High Court says that in the ‘case of an 
impartible estate there is no reil co-parcenary but for purposes 
of maintenance and succéssion you will have to proceed on the 


footing that such a co-parcenary exists. This is a legal fiction. 


See Venkatachella Reddi v. Venkatachella heddi 4, Tirumal 
Rao v. Rangadant Rao 5, Rangappa Kalakka v. Kulandai 
Ayal 6 Assuming these decisions to be correct, Plaintiff will 
still have to show (1) that he and the defendant are 
in a joint family relationship to each other (2) that the 
Pittapur Raj would be the joint family property of the Plaintiff 
and the Defendant if it were partible, and (3) that there has 
not been such a dealing with the estate as to effect a severance 
in Status between Plaintiff and Defendant. Plaintiff fails in every 
one of these tests. The bequest of the late Rajah of Pittapur in 
favour of the Defendant severed the co-parcenary between the 
Plaintiff's father and the Defendant, though before the will, the 
Raj was the joint family property of the late Raja and Plaintrff’s 
father. The effect of the will is to make the Raj the exclusive 
and separate property of the Defendant. This case is similar to 

1. (1888) I. L. R. 10 All. 272. 2. (1898) I.L.R. 22 Mad. 883, 


3. (1898) I. L. R. 22 Mad. 883. 4, (1909) 20 M. L. J. 994. 
5, (1912) 23 M. L. J. 79. 6. (3914) 26 M. L. J. 205. 
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that of.a bequest of nis self-acquired property by a father in favour 
of one of his many sons. The bequest becomes the self-acquisi- 
tion of the devisees The question of joint-family relationship 
arises only when the sons take it by inheritance or survivorship. 
In the case of a will, it effects a complete severance so far as.the 
property bequeathed is concerned’ between the devisee ard his 
collaterals. The property is not ancestral property in the Lands 
of the Defendant. Plaintiff does not admit that the Deferdant 
is a member of the family of the late Rajah. The dealing with 
the property has been such as to make it the exclusive property 
of the Defendant. On all these grounds Plaintiff’s claim is 
unsustainable. 


[Sankaran Nair, J. Supposing Plaintiff had a vested right 
of maintenance against the estate in 1876, the date of ‘his birth, 
how can a subsequent disposition of the property affect his right ?] 


It is open to a person to defeat a right to maintenance by 
the exercise of a power of disposition. The exceptions are con- 
fined only to the cass of widows whose claim rests on a different 
ground from that of co-parceners. 


[Oldfield, J. What is the difference in the nature of their 
rights ?7 


Plaintiff.has a nehi to be maintained by his own father. 


(Oldfield, J. Sc far as you are concerned Plaintiff stands on 
the same fcoting-as his father. Plaintiff may have aright oth 
against the Defendant and his own father. | 


I contend that Ex. III isa grant of maintenance for the 
branch represented by Plaintiff's father. Where there is a grant 
of maintenance to the head of a family though for his: life -anly, 
it is not competent to any person who is an undivided member 
of that family to sue for maintenance so long as the grantee 
lives. The reasons are (1) the head of a branch has a right to 
represent its members in a maintenance settlement with the 
Zamindar (2) the maintenance awarded is fixed with reference to 
the numerical strength and wants of the branch at the time of 
the settlement. In Ex, III both these features are found. At 
the date of Ex. III plaintiff was born and his maintenance was 
bargained for, by hisfather. A father can represént his sons in 
a partition and can bind them by a <partition inter se. See 
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Kandasami v. Doraswami 1, Roop Laul v. Lakshmi Doss 2, Gan- 
pat v. Gopairao 3, Jagan Nath v. Mannu Lal *, Tagore case 5. 
The same rule applies to the case of maintenance settlements. in 
the case of an impartible estate. It was competent to the late 
Rajah to provide for his son’s (Plaintiffs father), maintenance, 
defeating his right to the estate. The arrangement binds the 
Plaintiff and his father. Debendra Coomar v. Brojendra 6, 
Tagore case’, Poorendra Nath Sen v. Hemangini Dasi 8. 
The rate fixed by a testator for the maintenance of his widow 
should be adhered to as far as possible see Promotha Nath Roy 
v. Nagendrabala Chowdhrani 9, The same principle applies here. 
The reference to “family ” and “ ceremonies ” in Ex. III and 
- to the grant of “ immovable property ” in lieu of the cash allow; 
ance, in the will of the late Rajah shows that the grant was for 
‘the branch. The grant though it is for the life ot the grantee 
(Plaintiff's father) has for its scope the members of his family. 


33 


[Sankaran Nair, J. Supposing we hold that Ex. [II was 
not meant for the branch but only for Plaintiff's father, what.do 
you say.) 

Even then the Defendant is not liable. At tie date of the 
death of the late Rajah plaintiff was maintained by his father. 
A right to maintenance Is in its nature a temporary one, accruing 
from time to time. So long as a person is maintained he has no 
cause of action. Plaintiff had no vested right of maintenance 
against.the estate in 1890-when the late Rajah died. His right 
against the estate was a contingent one viz., to be maintained .out 
of the estate in case he was not ngka ae by his father. The 
liability of the estate to maintain plaintiff was not existent in 
1890, when the will of the late Raja became operative. ‘Uhere- 
fore the disposition under the will is not affected by a subsequent 
event. See Dattatraya v. Rukhmabail9. At the time of the 
alienation under the will there was no vested right in the 
plaintiff to maintenance out of the estate and consequently there 
was no intention to defeat that right under S. 39 of the Transfer 
of Property Act. 


1, (1880) I. L. R. 2 M. 817. 2. (1905) I. L. R. 29 M. 12. 
3. (1899) I. L., R. 28 B. 636. 4. (1894) I. L. R. 16 All. 281. 
5, - (1872) 9 Ben. L. R. 896. 6. (1890) I. L. R. 37 C. 886. 
7. (1869) 4 Ben. I. R. 182. 8. (1908) I. L. R. 36 C. 75. 
9 


(1907}:12 C. W. N. 805. 10. (1908) II. L: R. 33 B. 50. 
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Moreover the _ntention, to defeat is immaterial in the case of 
a maintenance claim by the junior member of an impartible 
Zamindari. See Tirumal Rao v. Rangadani Rao 1. 

A. Srinivasa Iyengar (A. Krishnaswami Iyer, with him) 
for the Respondenzs: 

Every member of a family owning impartible EDEN 
acquires on his bicth a right té maintenance justas, if the pro- 
perty were partible he’ would be entitled toa share. A right to 
a share in a joint-femily property cannot be defeated by an aliena- 
tion by the manage, in the case of partible property. Similary 
in' the case of an impartible estate, a right to maintenance of 
the junior member cannot be defeated. The right is a charge 
on the estate and any alienation of it is subject to the right 
Zamindar of Karvuztinagar v, Trustee of Thirumalai 2. The 
right of the junior member is a proprietary right Venkayemma 
v. Boochia Venkasdorgh 8. It accrues on the birth of the 
junior member ando act of the Zamindar could defeat it. See ` 
Tirumal Rao v. Razgadani Raol Laliteshwar v. Bhabeshwar 4, 
A will does not defeat any right of maintenance which a person 
may have against tke properties bequeathed. See S. 149 of the 
Prob, and Admn, Act and S. 3 of the Hindu Wills Act. A universal 
donee like the Defendant takes the estate subject to the liabilities 
of the donor. S. 128 of the T. P. Act. 

A widow’s rigat to maintenance is ‘a charge on the property 
in.the hands of the-alienee, see Sonatun Bysack v. Sremuthi 
Jugatsoondari b, Jamnabv. Machu 6, Beehav. Mothina 7, Sarola 
Dasi v.. Bhoobun 8. Rangammal v; Mohanma 9. i 


“The same is the case with ‘thé right of a junior mem- 
ber ‘of a family aolding an impartible estate. A right of 
maintenance is personal to the claimant. The Plaintiff was 
entitled to miaintérarice from his father under the general law. 
But the existence Cf a father cannot affect his proprietary rights 
in, ‘and against, the estate in which hé has a right by birth. If 
a person is entitled to maintenance from two friends, he can have 
recourse to either, 5ee Simpson on Infants page 263; 28 M.L:]. 


1. (1912) 28 M.' L. J. 87. 2. (1870) 18 M. I. A. 888. 

3, (1912) 23 M. L. J. 79. 4. (1908)I. L. R. 85 O. 828. 
5: (1869) 8 M. I. Æ 66. 6. (1879) I.L.R. 2 A. 815. 
7. (1900) 28 All. 8t. 8, (1888) 150. 292. 


9. (1898) I.L.R. 22 M. 305. 
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260. My next contention is that Ex. III ‘ig temporary in 
regard to duration and personal in regard to scope. In ‘the 
absence of express words to the contrary, the rule cf construction 
is that maintenance grants are temporary in theiz nature and 
personal to the grantee. See Anundloll v. Goroo Narayan 1, 
Rameshur Baksh v. Arjun 3, Azizunnissa v. Tassaduk 8, Karim 
Nensey v. Hienrichs +, Lekhraj v. Kunhya 5, Ramachandra 
Goswami v. Jogendra Nath Banerjea 6, Laliteshwar v. Baha- 
beshwar ', Salur Zamindaree v. Pedda Pakir Raju 8, Venkata- 
kumara Mahipati Rama Rao v. Chellayamma 9. At least, Ex. III 
enures only for the life of the grantee (Plaintiffs father). A father 
cannot compound the rights of his sons for maintenance out of the 
Zamindari, for a definite term 7.e, the duration.of his life, as here. 
The compounding if it is to be valid at all, must be of the rights 
of the sons for ever by means of getting an absolute grant of 
immovable property. In this case Ex. III provides only 
for a cash allowance. The will and the reference therein to the 
substitution of immovable property for the allowance are 
inadmissible in the construction of Ex III. Next I contend that 
the rate of Rs. 300 a month awarded by the sub-judge is inade- 
quate. The tests are (1) what will be the fair wants of a person 
in the position of the Plaintiff? (2) can the estate bear it ? The 
nett income of the estate is 3 lakhs. The evidence shows that 
Plaintiff spent Rs. 1,000 a month from 1902. The gift of a village 
to Plaintiff by his brother-in-law ought not to be taken into 
consideration in fixing the rate. See Dharba Lingayya v. Dharba 
Kanakamma1, which dissents from Ramawati v. Manjharit, 
In the case of a Malabar Tarwad a person having Tavazhi 
property is yet entitled to be maintained out of the Tarwad 
property. An allowance of Rs. 1,000 a month will be fair. 


S. Srinivasa Aiyangar in Reply: 


There is no right by birth in the Plaintiff. See Sartajkuari 
v. Deoraj Kuaril?, Venkatasurya Mahipathi v. Court of Wards?3, 


1. (1850) 5 M. 1. A. 82. 2. (1900) I. L. R. 28 All, 194, 
3. (1901) I. L. R. 28 All. 824. 4. (1901) I. L. R. 25 B. 568. 
5. (1877) I. L. R. 3 Cal. 210. 6. (1905) 40.1. J. 399. 

7. (1908) I. L. R. 35 Cal. 828, 8. (1881) I. L. B. 4 M. 871. 
9. (1893) I. L. R. 17 M. 150. 10. (1915) 28 M. L. J. 260: 
11. (1906) 40 L. J. T4; 12. (1888) I. L. R. 10 All, 272. 


18. (1898) I. L. R. 22'M. 883, 
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So long as plamtiff was a minor his right of maintenance was 


. only against his father. After majority, he has a right against 


the estate. The right to maintenance is one right though 
several persons may be liable. Plaintiff had no vested right at 
the date of the Iate Raja’s death and had no cause of action in 
1890. The alienation is free of his rights. Plaintiffs cause of 
action arose in 1901 when he was refused maintenance by his 
father. Ex. III is a bar to the suit. The maintenance settle- 
ment was within the authority of the late Rajah; it was also 
within the competence of Plaintiffs father to represent Plaintiff 
in the arrangement. A universal donee is liable only for the 
debts of the doncr. Here Plaintiffs claim against the late Rajah 
was notadebt. The Defendant is not liable under S. 128 of 
the T..P. Act. As regards the rate of maintenance, the right of 
Plaintiff is similar to that of a widow. Mahesh Pertab Singh 
v. Dirgpal Singh 1. Other sources of income ought to be 
taken into accourt in fixing maintenance. See Chandrabhagabai 
v. Kashinath 2, Dattatraya v. Rukhmabai 3, Ramawati v. 
Manjert 4, Dharba Lingayya v. Dharba Kanakamma 5, is 
not supported ky authority. The case of a Malabar Tarwad is 
different. There the karnavan has merely an equal beneficial 
interest with the anandravans. The Zamindar has <bsolute 
power of disposal over the income. The Plaintiff does noz admit 
that defendant isa member of the late Raja’s family. Flaintiff 
is a remote descendant. Each remoter member is entitled only 
toa proportionaiely less allowance. Otherwise- fund will be 
exhausted. See Venkatachella v. Venkatachella 6. 

The Court delivered the following 

Judgments :—Sankaran Nair, J :—These are appezis from 
the decree of the Subordinate Judge, Rajahmundry, directing the 
defendant the Rajah of Pittapur to pay to the plaintiff the sum 
of Rs. 46,250 for maintenance. 


The Zemindary of Pittapur is an impartible estate descend- 
ing by lineal primogeniture but otherwise governed by the 
Mitakshara law. The plaintiff's father was adopted by the late 
Zamindar who died in the year 1890, having executed tes-ament- 
ary instruments disposing of all his properties in favour of the 

1. (1899) I. L. B. 21 All. 289. 2. (1866) 2 Bom. H. C. R. 323. 


3. (1908) I. L. R. 33 B. 50. - 4, (1906) 40. L.J. 74, 
5, (1915) 28 M. L. J. 260. 6. (1909) 20 M. L. J. 394. 
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defendant who also claims to be the natural son of the testator. 
The late Rajah had previously entered into an agreement with 
the plaintiff's father in 1882 whereby he had agreed to pay him 
Rs 1,500.per month and a lump sum of .Rs. 6,000 a year: The 
will confirmed that arrangement. -On the death oè the Rajah the 
plaintifi’s father sued to recover the Zamindary denying that the 
defendant was the late Rajah’s natural son, and also, the.validity 
of the will. But the suit was finally dismissed by the» Judicial 
Committee on the ground that the will was valid. agate 

The plaintiff claims maintenance from 1902 when he ceased 
to be maintained by his father. It will be noticed that--the 
plaintiff does not admit that the defendant is a natural son'of the 


late Rajah and that himself and the defendant are members’of an 
undivided family. 


The defendant contended that the plaintiff, a junior member 
of a family of the holder of an impartible Zamindary is not 
éntitled to any maintenanee from the holder, as the Zamindary i 15 


not joint property; that, if it is, on account of the agreement, 


Exhibit III and the will referred to and’ also on the ground, that 


the plaintiff does not claim any maintenance as a member of his 
family, the suit must be dismissed. 


The Subordinate Judge decided that the Zamindari must 
be treated as joint family property and the plaintiff has got 
therefore a legal right to be maintained out of the Zamindary. 
He was also of opinion that such right was independent of „and 
not derived through the father, 


On the second question, conceding that a Hindu father fs 
the right to represent his descendants in obtaining a provision 
for himself and his posterity, the Subordinate Judge held “that 
Exhibit III was not an arrangement which was intended to 
include the allowance due to the plaintiff also. He also held 
that even if the arrangement under Exhibit III is held to enure 
to the benefit of the grantee during his life-time, it was not 
intended to include within its scope all the descendants of the 
plaintiff's father even during that limited period. As to the 
rate of maintenance, he held that Rs. 250 per month plus Rs, 50 
for house rent would be a “reasonable and respectable provi- 
sion, and he accordingly awarded arrears of maintenance at 
the rate of Rs. 3,000 per annum from August 1904 when the 
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demand was made, ap to the date of suit. From this decree both 
‘parties appeal. : 

The learned p-eader for the Rajah of Pittapur neared 
that though he does not propose to argue before us that the 
junior member of a Mitakshara family is not entitled to mainten- 
ance from an impzrtible Zamindary in the possession of a 
member of the famizy, in view of certain decisions of this Court 
he reserves his right to argue that question if this case is carried 
before a higher Court. 

We agree with the Lower Court that the arrangement 
made by the late Raja was not a provision for the mairten- 
ance of the plaintiffs father and all his descendants. There 
is nothing to shov that the grantee obtained Exhibit III 
as the head of his branch on behalf of himself and his decend- 
ants. There is no reference therein to the heirs or descendants of 
the grantee. There are no doubt cases where grants have been 
made making a permanent provision for the maintenance of the 
grantee and his descendants. See Narayana Ananga v. Madhawa 
Deo! Salur Zamindcr v.: Pedda Pakir Raju 2 and Sri Raja Rau 
Venkata Mahipati Surya Rau v. Sri Raja Rau Chellayammi 
Garu 8, But in all chose instances either the language was 
unambiguous or there existed a course of conduct- that is 
enjoyment by a branch for a very long time. which clearly indica- 
ed such an intention. Prima facie a provision for maintenance 
by way of money aLowance is temporary. In this case the 
grantee was the presumptive heir. The plaintiff was not born at 
that time. No inten ion can therefore be presumed to make a 
provision for the grancee and his descendants. This point is not 
seriously urged in appeal. 

The next questicn is whether the arrangement and the will 
bar the plaintiffs clain, Even if it is not a permanent provision 
it was:argued that the arrangement is intended to enure for the 
life-time of the plaintifs father and that during that period the 
plaintiff is not entitled to claim any separate maintenance as 
provision was also made for him in Exhibit III. Itis true that 
when the arrangemen- was entered into between the plaintiff's 
father and the late Raja, in fixing the amount payable to him, 
the fact that the pleintiffs father had also to maintain the 


. 1. (1892) I. L. R. 16 X. 268. 9, (1881) I. L. R, 4 M. 371. 
l 3. (1893) I. L. R. 17 M. 150. 
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plaintiff and his brother who had been born before. the date of 
that arrangement must kave been taken into consideration and 
the amount must have been, settled accordingly. But if the 
-plaintiff is entitled to claim maintenance from the Raja the 
amount would naturally vary from time to time. He would, 
after his marriage in 1904 require a higher amount than in- 1882, 
the date of the agreement, 


Exhibit III, as we have already pointed out, does not 
‘describe the plaintiffs father either as the managing ‘member of 
his branch or as the guardian of his children then in existence, 
In certain cases that the father represented his branch or his 
‘sons may be presumed, but this is not one of such cases. 
Neither the plaintiff nor his brother are referred to in the 
document. It may be open to the defendants to modify the 
agreement Exhibit III if he has to pay separate maintenance to 
the plaintiff. But the question cannot affect the plaintiff's right. 
We disallow this contention. 


It was then argued that the plaintiff is only entitled to 
maintenance from the joint family estate and as according to the 
plaintiff's claim he and the defendant are not members of a joint 
family he is not entitled to any maintenance out of the estate in 
the hands of the defendant. 


Before tbe decision of the Judicial Committee in Sartaj 
Kuari v. Deoraj Kuari 1, the junior members were held entitled 
to maintenance on the ground that the impartible Zemindary 
was a joint family estate like any other partible estate in which 
they had co-parcenary interest, with the single exception that it 
could be held only by one member of the family on account of 
the impartible character of the holding. Joint family property 
and co-parcenary property were assumed |to be the same 
under the Mitakshara law. In Sartaj Kauri v. Deora; Kauri 1, 
it was held that the co-parcenary interest which is acquired by a 
member of a joint family by birth under the Mitakshara law is 
so connected with the right to partition that it does not exist 
where there is no right to partition, and that community of 
interest therefore did not exist as partition could not be en- 
forced. At the same time their Lordships stated; that for 
purposes of maintenance and succession the estate should be 
a a Na EN 


1. (1887) IL.R. 10 A. 272, 
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treated as joint--family estate though there was no such interest 
in “the property as.would entitle a member to object z:o an 
alienation by the holder. for the time being. Subsequent to this 
decision, the question -has been raised in this Court very, often, 
whether. the property is not for that reason the sole property af 
the -Zamindar and .the junior members can be, said to-have 
any interest in it so as to entitle them to any maintenance 
or on their succession to the Zamindary to deny their liability to 
pay the debts of their predecessor. The decisions upheld the 
rights of the j junior member to maintenance. The ‘ground of 
decision was that for this purpose they: must be taken to be 
members of a joint family. In the Udayarpalayasm case, 1s 
the High Court gave a decree for maintenance as the estate 
was found to be impartible and this decision — was con- 
ftrmed by the Judicial Committee though the question whether 
a junior member ‘is entitled to any maintenance does not 
appear to have been argued before their Lordships. In all | 
the cases decided by this- Court or the Courts in India, in 
which the junior members claim for maintenance has ‘been 
upheld, the right was held to exist on the ground that he 
was ‘a member of'a joint family. According to the plaintiff, the 
plaintiff and the defendants dre not members of a joint family. 

The plaintiff is not, it is argued, therefore entitled to any main- 
tenance out of thé estate. It is argued on the other side that at 
the time of his:birth he was the grandson’ of the then holder ‘of 
the estate and his tight to maintenance therefore cannot be 
defeated by an alienation subsequently made by that holder in 
favour of the defendant. - Or in other words, it is urged that the 
sons of the plaintiff's father born subsequent ‘to the vesting of 
the Zamindary in the defendant may not be entitled to any 
maintenance out of the'estate, but the plaintiff's right subsists. If 
the plaintiff's maintenance was a charge on the estate, if he had 
any interest in‘ the Zamindary before its alienation, then the 
plaintiff might be entitled to recover it. But the question is, if 


‘the plaintiffs claim was only a right to recover maintenance from ` 


the holder for the time being, and his maintenance was noi a 


_ charge on' the ‘estate though it may have to be paid out of the‘ 


income of the estate end with reference to it, whether, then the 


L. (1901) I. L. R. 24 M. 562. 
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plaintiff would be entitled to enforce it against the estate in the 
hands of an-alienee who is not admitted by the plaintiff to belong 
to his family. Before the decision in Sartaj Kuari v. Deora 
Kuari 1, the question could not arise.. We have therefore to 
consider the grounds of that decision. : In that case the High 
Court of Allahabad laid down the- law in the following 
terms: —‘‘ It must- be conceded that the complete rights’ of 
ordinary co-parcenership in the other members of the family to 
the extent of joint enjoyment and the capacity to demand parti- 
tion, are merged in or .perhaps, to use a more correct term, 
subordinated to the title of the individua] member to the incum- 
bency of the estate, but the contingency of survivorship remains 
along ‘with the rights to maintenance in a sufficiently substantial 
form to preserve for them a kind. of dormant co-ownership” 
That. is, the High Court decided that the right to maintenancé 
was due to a kind of dormant co-ownership which is subordinate 
to the title of the individual member to hold the estate, . This 
was the proposition which came beforé the Judicial Committee 
for consideration. Referring to the various cases in which an 
impartible Zamindary was treated by their Lordships in their 
previous decisions as common family property or joint family 
property, the Judicial Committee said that all such statements 
were only made with reference tothe questions then in issue, 
that is the right of succession or right to maintenance, and-they 
declared the law in these words: “This isa clear opinion that 
though an impartible estate may be, for some purposes, spoken 
of as joint family property, the co-parcenary in it which under 
the Mitakshara law is created by birth does-not exist.’ It is quite 
clear that the plaintiff is not therefore a co-parcener. They 
further held that the property in the paternal or ancestral: estate 
- acquired by birth under the Mitakshara law is, in their Lordships: 
opinion, so connected with a right to partition “ that it does not 
exist where there is no right to it.” Accordingly the plaintiff has 
not acquired any interest by birth. The right to maintenance 
therefore cannot be a right which arises out of the co-parcenary 


interest in the property-or which arises out of any community of. 


interest’ acquired by birth. 
The property is, however, joint family property in the sense 
of the younger brother’s. taking.“ such rights and interests in 
1. (i887) 1. L. R. 10 A. 979. 
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respect of maintenance and possible rights of succession as belong 
to a junior member of a raja or other impartible estate descendible 
toa single heir.” Ifthe impartible Zamindary is joint family 
property for purposes of maintenance, is not the right of mainten- 
ance which has been upheld by the decision of this Court evidence 
of community of interest ? Their Lordships held otherwise. This 
appears to be clear from a reference to the Hunsapore case and 
the Dayabhaga law. Referring the case of Baboo Beer Pertab 
Sahee v. Maharajch Rajendar Pertab Sahee 1, their Lordships 
said that though the estate was governed by Mitakshara law and 
had descended by family usage and custom according to tke rule 
of primogeniture subject to the burden of making allowances to 
the junior members of the family for maintenance, yet, the right 
to get maintenance was not evidence of any community of inte- 
rest which the members of the family acquired by birth. With 
reference to the Deyabbaga law, they say : “In Bengal there is 
joint family property, but where property is held by the Father 
as its head, his isste have no legal claim upon him or the pro- 
perty except for their maintenance. He can dispose of it as 
he pleases and they cannot demand a partition. The sons have no 
ownership while th= father is alive and free from defect. Upon 
his death, the prop2rty in the sons arises and with it a right to 
partition. Dayabaga Chapter I.” This shows that in the 
opinion of their Lordships property may be called joint family 
property, though tke junior members may have no ownership in 
the same at all during the life-time of the holder for the time 
being. Their Lordships also point out that the father may 
alienate the property. The purchaser takes it without any obli- 
gation to maintain he sons. That their Lordships use the term 
Joint Family prope-ty in a peculiar sense, notin the ordinary 
acceptation of those words is not a reason for disregarding their 
opinion, That opiaion was necessary to support the conclusion 
therein arrived at. A junior member of the family of the holder 
of an impartible Zamindary is therefore entitled to maintenance 
only as in a Dayabhaga family on account of his relationship 
and not on account of any interest in the property. The plain- 


tiff does not advance any claim based on relationship. He refu- 


ses to admit any relationship. His claim cannot. be sustained 
on that ground. As there was no community of interest, the 


1. (1869) 12 M. I. A.i. 
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property is not'burdened with his claim in the hands of a donee. 
In this view the plaintiff's claim fails. We reverse the .decree 
and dismiss the suit with costs throughout. 


Olgfiled, J:—~I have had the ‘advantage of reading “my 
learned brother’s judgment and have nothing to add to it as 
regards Exhibit III and the effect on plaintiff's claim of any 
settlement with his father. There remains the wider question 
whether that claim is sustainable by him in. virtue of his posi- 
wun as a junior member of the Pittapur family. 


As set out in my. learned brother’s judgment, plaintiff has for 
motives, which are.easily intelligible, ‘refused to rely on 'any 
relationship between himself and defendant, the present Zamindar, 
Defendant must: therefore for the purpose of the case be regarded 
as an alienee of the estate, who acquired it after plaintiffs birth. 
The guestions in general ‘terms are therefore whether (1) a 
junior member.of a family has a right to maintenance from an 
impartible estate held by its head (2) that right is ‘acquired at 
birth and runs with the estate after its transfer to a stranger. 


The learned. pleader for defendant reserved his right to | 


argue the first of these questions (elsewhere, if necessary, and 
‘confined himself to the second. I understand him by taking 
that course to have conceded provisionally that ‘the junior 
member’s ‘right existed, but to have admitted nothing as to 
its nature or basis, which could involve its binding the estate in 
the hands of an alienee. Plaintiff supported his claim as 
founded in one way only, on the validity of a proposition, 
which he contended for as settled law: —That members of a joint 
family, whose property is impartible, are entitled to maintenance 
from that property, in whosoever hands, during their lives, because 
they cannot claim shares in it on division. It, is not suggested 


that this proposition can be supported by any text. It. must 


then be justified either as endorsed by authority or on general 
principles. | 
Firstly as to authority there is no case dealing with a claim 


against an alienee. Nor.in fact is there any, in which the claim 
against the head of a family was contested directly as founded on 


principle and the legal rights of junior-members of-the family in. 


its property were discussed fully for. this purpose. For in Maha. 
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rana Shri Fatesazgji v, Kuvar Harisangit 1, though liability.was 
disputed generally, attention appears to have been confined to the 
question of the special law applicable to the parties, and the general 
issue was dealt with shortly by reference to Muthusemi v. 
Venkateswara 2, and Himmatsing v. Ganapatsing 3,. In the 
first of these eee the Privy Council was dealing with the 
case of an illegitimate son and remitted it for determination as 
to his right against the Zamindary property ;.the High Court 
thereon (Coomara Yettappa Naikar v. Venkateswara Yettia) 4 
treated that right as established by Chuoturya v. Sahub 5 which 
simply recognised the right to maintenance of an illegitimate 
son; Naragunty v. Vengama 6, which referred to the right only. 
incidentally and Stree Yanumula Venkayamah v. Boochia 1. to 
which further reference will be made. In the other decision 
referred to by the Bombay High Court, the plaintiffs claim 
was no doubt allowed on a ground similar to that relied on here, 


but without comprehensive discussion on reference to the law, 


as now understood. In later cases and in this Presidency the 
right to maintenance has either not been denied on pr:aciple, 
the dispute being confined to its amount or its existence hes been 
referred to merely incidentally to the discussion of the other 
characteristics of impartible estates, in particular their alien- 
ability. The Udayarpoliem case 8, is an instance of the former 
description; and Zamindar of Karvetnagar v. Trustee of 
Tirumalai Tirupati etc., Devastanams 9, of the latter; and the 
Hunsapore case 1 of both. In these circumstances, although 
the proposition put forward by plaintiff may occasionally have 
been more or less explicitly stated, it is not possible to hold 
that it has been sanctioned at any time by authority, Those occa- 
sional statements of it occur, it is to be observed, only in the judg- 
ments to the High Courts, the Privy Council having never com- 
mitted itself to any more explicit statement than that contained 
in Stree Rajah Yanumula Venkayamah v. Stree Rajah Yanumula 
Boochia Vankondora 11 where it is said regarding the character of 
an admitted grantzhat “these grants by way of maintenance are in 
the ordinary course of what is done by a person in the en joyrment of 
ee ee JA a LO 


1. (1894) I. T.. R. 20 E. 181, 2. 2M.T. A, 208. 


3. (1878) 12 B. H. ©. R. 124. 4. 5M. H.C-R. 405. 

5. 7M. I. A. 18. 6. 9M. I. A.66. 

7. (1870) 18 M. I. A. 383, 8. i (101) L.L.R, 24 X. 562; IIR. 2£ M. 508. 
9. (1908) I. L. R. #2 M. 429. 10.1 (1867) 12 M. I. A. 1. 


11. (1868) 12M. 1. A.-388 at 339. 
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a Raj or impartible estate, in favour of the junior members of the 
family ; who but for theimpartibility of the Estate would be co- 
‘parceners with him.” This clearly involves no decision that such 
grants originate in any principle of law and, an important point, 
not in custom or even benevolence, the last sentence merely sup- 
plying an explanation for them equally consistent with any of these 
. origins, But is it possible that Judges in this country have been 
led to some extent by this passage to make the more definite 
statements, on which plaintiff relies, and to credit the law in 
their obiter dicta with a symmetry, which authority has never 
recognized directly. 


My learned brother has observed that the conception of 
impartible property and its incidents was altered by the decision 
in Sarta) Kuari v. Deorzj Kuari 1, and I may add in this Pre- 
sidency by the decision in the Pittapur case 2. I concur with 
him in his conclusion that the right to maintenance does not arise 
from. any co-parcenary interest in the property or any com- 
‘munity of interest acquired by birth. As plaintiff's -proposi- 
tion is in- my opinion inadequately supported by authority 
prior to these decisions and as its correctness, is negatived by 
them, it is unnecessary to discuss its merits at length. The 
contention is however in effect firstly that, because a junior 
member of a Mitakshara family cannot, when the property is 
impartible, derive advantage from his membership in the ordinary 
way, he is on that account entitled to derive it in another, not 
ordinarily authorised by Hindu law. It is next that he can do 
‘so by way of receipt of a maintenance, although the case in 
which a right to maintenance is recognised: by the texts, are 
those of illegitimacy or other disqualification personal to the 
claimant and in no way depend on the nature of the property. 
Both positions seem to me open to question and I should i in the 
absence of direct authority hesitate to adopt them. 


In these circumstances plaintiff, having failed to show that 
he acquired a right to maintenance from the impartible estate by 
birth, must fail. I observe that his claim has been based on his 
membership of a Mitakshara family and his consequent 


acquisition of a right in its impartible property and could be 


dealt with only on that basis. It has not therefore been open to 


(1888) I. L. R. 10 A. 979, - 2, . (1898) L. R, 25 I. A. 83, 
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. Sri Raja Us to consider his claim as based on custom, either as regards 


peers the Pittapur Estate or impartible estatesin general in this 


Se are Presidency, although, if it had been put forward on the latter 


v. basis, the instanœ of recognition of the right to maintenance 
ai ro -afforded by the redorted decisions might have been important 


——, 


‘evidence in his fa~our. In the result, I concur in my learned 





. Oldfield J, 
‘brother’s judgmers, dismissing the suit with costs. 
IN THE HIGH TOURT OF JUDICATURE AT MADRAS. 
Present :—Si John Edward Power Wallis, Kt. Chief Justice, 
and Mr. Justice Ssshagiri Aiyar. 
Hussan Ammal Bibi (deceased) Appellants* (Plaint:jf 1 to 
and others 8 and 14 to 16). 
ês T i d l 
Ismal Moideen Rowther and Respondents (Defendants 
others 1 to13 and Pleintiffs 
R : : 10 to 12). 
isan | 0. P. C. Ss. 47, 65—Drder 21, Rr. 94, 96—Execution sale of co-owners interest— 


Ammal Bibi Suit for partition witout formai delivery—Limitaiion Act, Art. 188—Aszplicabdt- 


ai Jity o f—Only to judgrent-debtors and perscns claiming through—Art. 144. 
Moideen 5 Where in executio of a decree against one of the co-owners his interest was 
Rower, purchased by the decre—holder and the plaintiff his assignee instituied a suit for 


partition making the jclgment-debtor and the other co-owner parties it was con- 
tended that the suit wes barred by 8. 47 C. P. O. formal delivery not having been 
taken through court urdler S. 318 C. P. C. 
Held : that plaint£t had a complete title under S. 65 and Order 21, E. 94 and 
S. 47 did not bar the suit. 
' Yelumalai Chetti ~ Srinivasa Chetti (1) Followed. 
Per Seshagiri Aiy-r J: asthe judgment-debtor was only a formal party, the 
substantial defendants being strangers, the present action was not one between 
parties to the previous suit within the meaning of S. 47. 
Semble : Order 21, R. 96 has no application to cases of joint-owners.. l 
; Held also that neither Art. 187-nor Art. 188 but Art. 144 applied and in the 
absence of proof of anyzouster or exclusion by the co-owner in possession within 12 
years the suit was in tome. 
Harikrishna Chousthry v. Venkata Lakshminarayana (2) followed. N 
~ Art. 188, will not spply when the defendant does not claim through or under 
the judgment-debtor. 


Krishnakanta Rain. Krishnandas Lala (3) Raza Lakhan Rai v. Gajadhar (4) 
Bhagwant Singh v. Biali Singh (b) followed. 





e—a 


| * A, S.178>f 1918. : BOkth March 1915. 
© 1. (1906) I. J.R. 25 M. 994, 2. (1910) LO.R. 84 M. 402 s.c. 20 M. L.J. 323. 
` 8, (1910) 12 C. L.F 878, 4 (1919) I. LD. R. 88 A. 224, 


5, 11918) I. L. R. 35 A. 432, 
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Appeal against the decree of the Court of the Temporary’ 
Subordinate Judge of Trichinopoly in O. S.-No. 4 of 1912; | 

The suit properties belonged to one Ismal Ravuther, thé 
1st defendant in the case, and his brother the 2nd'defendant, who 
both took the properties as co-heirs under the -Mahomedan- Law? 
On 22-3-1888 the 1st defendant executed a usufructuary mòrt- 
gage of the suit properties for the sum of Rs. 2,000, to one Peér: 
Moideén Ravuther, the predecessor-in-title of the plaintiffs. 
Under the mortgage Peer Moideen Ravuther was to enjoy the 
mortgaged property in lieu ot interest for: a term of 7 years ‘at 
the end of which period. the lst defendant covenanted to pay 
the sum of Rs. 2,000 and redeem the mortgage. Peer Moideen 
Ravuther did not. succeed in obtaining possession of the mort- 
gaged properties after a long litigation and the and defendant 
was all along in possession. 

On 16-3-1898 the equity of: easton in the suit proper- 
ties was purchased by one R. in execution of a money decree 
against the 1st defendant. On 22-4-1898 the sale was'confirmed 
and a certificate was issued. On 11-7-1898 R. sold the ‘suit 
properties to the plaintiffs. Neither R. nor his vendees, the 
plaintiffs, took any steps to obtain possession of the properties: 
On 15-4-1910 the plaintiffs instituted the present suit for parti- 
tion and separate possession of one-half of the: suit | properes 
being the share of the lst defendant’ therein:- The suit as origi 
nally ‘brought was: on ‘foot of the mortgage of 1888 to'the 
predecessor‘in-title of the plaintifts. On 14-10-1910 thé: plaintiffs 
amended ‘their. plaint with the permission of the.caurt and based 
their claim to partition on the auction-purchase of 16-3-1898 by 
_ virtue of which, and the.subsequent assignment of 22-4-1898, the 
-plaintiffs became. co-owneis with the 2nd, defendant inthe: suit 
properties. :The Court of first instance dismissed: the suit on 
the ground-that it was barred. by S. 47 of the C. P,.Code,-and 
also by Art..137. of the LAA NON Act.. The plaintiffs eppense 
‘to the High Court. 

NA aa SANA K. S. Ganesa age (with him) for. Appel 
lants : 

I siba that s. 47 of the: c. P. Code, is no a to the suit. 
The Lower Court is in error in saying that plaintiffs’ failure to 


apply under O. 21, R. 96 of the C. P. Code for ‘svmbolical pos- 


session is a bar to a suit for partition. -The title of the plaintiffs 
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vested in them on 22-4-1896. When the sale was confirmed. No 
application under O, 21, R. 96 was necessary to complete the 
plaintiffs title. It was at theic option to apply or not. Title 
vested in them irrespectively of such an application. See S. 65 
and O. 21, R. 94 of the C. P. Code. The present suit for. parti- 
tion is against the 2nd defendant who is a co-owner with 
plaintifts. This is not a matter in execution. S. 47 is therefore 
no bar to the suit. Yelumalai Chetti v. Srinivasa Chetti 1 is 
exactly in, point. Sadhu Taraganar v. Hussain Sahib 2, and 
Kattayat Pathumayi v. Raman Menon 3, relied on by the Lower 
Court are clearly distinguishable. In those cases the question 
was between the decree-holder, purchaser and the judgment 
debtor, Here the 2nd is a perfect Stranger. S. 47 does not 
apply to this case. Even if the 2nd defendant were a party 5. 
47 does not apply. See Sasibhusan Mookerjee v. Radhanath 
Bose t, Bhagwati v. Banwari Lal 5. 

Next I submit that the Lower Court erred in holding that 


_ Art. 137 of the Limitation Act was a bar to the suit. Art. 137 is 


clearly inapplicable to this case. It contemplates a suit against 
the judgment-debior. Bhagwant Singh v. Bholi Singh 6. Here 
plaintiffs suit is against a stranger viz. the 2nd defendant. The 
ist defendant is only a pro forma party. He has no outstanding 
rights. Art. 144 is the article applicable. Plaintiffs suit is there- 
fore in time. Krishna Kanta Rai v. Krishnadas Lal 1, Gopal 
v. Krishna Rao 8, Lakshman v. Baisan Sing 9, Lakshman. v. 
Morut, Namdev v. Ramachandra Gomaji Marwadill Ref. to. 


S. T. Srinivasa Gopalachari and V.C. Seshachzri for 
Respondents. 

The proceedings after the auction-sale to obtain posses- 
sion are proceedings in execution. The decree-holder purchaser 
is a party-to the suit within S. 47 of the Criminal Procedure 
Code. Plaintiffs ought to have applied for delivery of symbolical 
possession under O. 21, R. 96 before he brought a suit for 
partition. Here the plaintiffs have not protected their title even 
as against the 1st defendant, the judgment-debtor whose property 

1. (1902) I. L. R. 29 M. 294, 2, (1904) I.0..R. 28 M. 87 s.c. 14 M. L. J. 474, 
8. (1906) I. L. R.26M.740. 4. (1914) 20 C. L. J. 488. 
5. (1908) I. L. R. 81 A. 82. 6. (1918) l. L. R. 35 A. 432. 
7. (1910) 120. Ino. 378. 8. (1900) I. L. R. 25 B. 275.- 
9 


. (1890) L L. R. 15 B. 261. 10. (1892) 1. L. R. 16 B. Tag, 
11. (1892) I. L. R. 18 B. 37. 
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they purchased: Plaintiffs must. exhaust their remedies in the 


execution court before bringing a suit for possession See Sadhu 


Taraganar v. Hussain Sahib 1, Kattayat Pathumayt v. ‘Raman 
Menon 2, Sheo Narain v. Nur Muhammad 8, Iswar Pershad 
Gurgo v. Jai Narain t. i 

Seshagiri Aiyar J.—In those cases the question was between 
the decree-holder-purchaser and the judgment-debtor. . Here 
the 2nd defendant is a stranger. 

The lst defendant is also a party to the suit. S. 47 for- 
bids such a suit. In Yelumalai Chetty v. Srinivasa Chetty 5, 
the bearing of S. 319 of the Code of 1882, on the point was not 

` considered. | ; 5 
| Next, on the question of limitation, Art. 138 is in 
express terms applicable. Art. 144 being a residuary article 
ought not to be applied, in the face of the specific provision in Art, 
138. The suit was instituted on its present basison 11-10- 1910, 
the date when the plaint was amended. On that date more 


than 12 years had elapsed from the date of the confirmation of 


the sale. The suit was therefore clearly barred. 

The Court delivered the following 

Judgments:—Chief Justice:-—The.plaintiffs in this case claim 
under an assignment from the auction-purchaser at an execution 


sale of the 1st defendant’s interest in certain: property which 


was in the enjoyment of the lst and 2nd defendants as tenants 
incommon. The sale took place on the 16th March 1898: and 
was confirmed. on the, 21st, April 1898, and the sale céttificate 
issued on the 22nd April 1898. The present suit was brought on 
the 15th April 1910, but it was only when it was amended 
onthe 15th: October 1910 that it became a suit to enforce the 
plaintiffs rights as representatives of the _auction-purchaser 
to partition the property to which they were entitled as tenants 
in common with the 2nd defendant. This date therefore must 
be regarded as the date of instituting the suit. The Sub- 
ordinate Judge has dismissed the suit, as, barred under S. 47 
of the Code of Civil Procedure on the ground that possession 
was never obtained under O.°21, R.96 of the Civil Procedure 
Code, 1908 (Section 318 of the old Code). It is unnecessary to 

1. (1904) 1. L. B. 28 M. 87. | 2. (1910) I. L.R. 26 M. 740. 

8, (1907) I. L. R. 80 A. 72. . 4, (1886) I.L.R; 12 O. 169; 

6.(1906) I,.L. R. 29 M. 294, 
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consider whether zhe section is applicable to a case where the: 
judgment-debtor whose -interest was purchased was in joint: 
possession with a third party, because I think that'the title having. 
vested in the: plaintiff's assignor under section 65 and O. 21, R. 

94, they were entitEd to bring the present suit without obtaining: 
any formal deliverz of possession. The decision in Yelumalat 
Chetti v. Srinivasa Chetty 1, was to this effect and it wes the. 
duty of the Subord nate Judge to follow it instead of indulging in: 
idle speculations as to , S: 318 not having been present to the 
mind of the learnec judges who decided that case. That decision: 
is also in. accordance with Krishna Kanta Rai v. Krishnadas 
Lala 2, Ram Lakaan Rai v: Gajadhar Rai 8 and Bhagwant 
Singh v. Bholi Singh 4 The Subordinate Judge has also held 
that the suit is barred under Art. 137 of the Limitation Act. 

Here again disregarding the recent ruling of this Court in 
Hari Kristna Chowdary v. Venkata Lakshminarayana € that 
Art, 144 was the-article applicable, a decision which it was his 
duty to follow. It has not been attempted to support the Sub- 
ordinate Judge’s decision that the suit was barred under Art, 137 
as clearly at the date of the sale the judgment-debtor was not 
out of possession within the meaning of the article. It has 
however been contended that as he was then in possession with 
the 2nd defendant as 3 tenant in common he was in possession at 
the date E the sale with him within the meaning of Art. 138 


-am a ; 


“Now apart from Yelumalai Chetti v. Srinivasa - Chetti-2 
there is no authority for holding that article 138 will not ais 
when: the defendan: does not claim through or under the judg: 
ment-debtor. Krishna Kanta Rai v. Krishnadas Lala 2, Bag- 
want Singh v. Bho Singh 3. Here the 2nd defendant is not a 
person claiming through the judgment-debtor the Ist defendant 
and therefore Art...44 and Art. 138 would be the article appli- 
cable. lam therefore -not prepared to differ from the decision 
in Yelumalai Chetii v. Srinivasa Chetti 1, and would allow thè A 
appeal, reverse the decree, give the plaintiffs a preliminary 
decree for partitiom and remand the case to the Lower Court 
for disposal accordmg to law. 2 

1. (1906) I. L. R. £9 M. 294. 2. (1910) 12 0. L. J. 378. 


8. (1910) I. L. R. 33 A. 224 4. (1913) LL.R. 35 A. 482, 
b. - (1910) I. b. R 84 M. 402. 
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-` Seshagiri Aiyar, J :—One. Ramaswami Iyengar ‘obtained a 
decree against the Ist defendant and brought the plaint proper: 
ties to saleand purchased them himself. Peer Mohideen, from 
whom the plaintiffs in this suit derive title, purchased the proper- 
ties from the said Ramaswami Iyengar under Exhibit B on the 
11th July 1898. Ramaswami Iyengar obtained his sale certificate 
under the Court sale on the 22nd April 1898 (Exhibit A). The 
2nd defendant is the brother of the 1st defendant and the other 
defendants claim under the 2nd defendant. The plaintiffs sue 
for a partition of the properties and for the- allotment of a half 
share to them. ‘The defendants raised various pleas on the 
merits; they were all found against them by the Subordinate 
Judge; but he dismissed’ the plaintiffs suit on two: grounds, 
namely—that the suit was not maintainable by reason of S. 47 
of the Code of Civil Procedure, and that it was barred by Limita- 
' tiori under Article 137 of the Limitation Act, In appeal Mr. 
Rangachariat contends that the lower Court is wrong on both 
the points. l l 

I wish at the outset to point out that both the questions are 
covered by the decisions of this Court. In Yelumalai Chetti v. 
Srinivasa Chetti 1 Subramania Aiyar and Benson JJ, held 
under similar circumstances, that the suit was not affected by 
S. 244 of the old Code, which corresponds to S; 47 of the New 
Code. As regards the question of limitation, Sir Arnold White 


C. J. and Munro J. held that the proper article ‘applicable to 


suits of this nature is Article 144. The Subordinate «Judge 
before whom these two-cases were quoted instead of following 
them indulges in some criticism regarding their correctness. As 
I shall show presently the two decisions of this Court are per- 


fectly sound. . Even if it were otherwise, it was the-duty ofthe . 


Subordinate Judge to have followed them. , 


‘Now upon the first question as to whether S. 47 bars the 
suit, Mr. Srinivasa Gopalachariar contended that, as the purchasér 
in the Court sale and his successor in title did not take steps 
under O. 21, R. 96 of the Code of Civil Procedure, the plaintiffs 
were not entitled to maintain the suit. The contention of the learn- 
ed Counsel amounts to this : that before the title ‘under the sale 
éertificate could be perfected, it was necessary to have applied for 
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delivery of such possession as the Civil Procedure Code 
contémplates. I am unable to agree with this contention. Two 
courses are open D a purchaser at a court sale. He may choose 
to avail himself of the remedy given to him by the Code of Civil 
Procedure and seek for such possession as he can obtain under 
the Code ; or he may ignore the provisions of the Code and stand 
upon his general r-ghts of prosecuting his claim by instituting a 
suit. It is contemded that under O. 21, R. 96, partition cannot 
be obtained. It is also conceded that the 2nd defendant cannot 
be compelled by proceedings in execution to give one-half of the 
property to the auction purchaser. But it is argued that as the 
Ist defendant, the_udgment-debtor, is a party to the present suit, 
S. 47 stands in tke way of the plaintiffs obtaining their rights. 
I feel no hesitatioa in holding that that section does not apply 
to cases where tke effectual remedy is to be obtained against 
persons who were not parties to the previous litigation. That 
was the view taker by this Court in Yelumalai Chetti v. Srini- 
vasa Chetti 1. The decisions reported in Kattayat Pathumayi v. 
Laman Menon 2, and Sadhu Taraganar v. Hussain Sahib 3 are 
not against this conclusion. In these cases the only person against 
whom relief was scught was the judgment-debtor himself; 5. 244 


_ was rightly held applicable to such cases. Kishori Mohun Roy 


Chowdhry v. Churrter Nath Pal‘4is in accordance with this 
court’s decision. As was pointed out by Petheram C.J. in 
that case, “though, there may be remedy under S. 318 
(corresponding to R. 96) which the auction-purchaser may 
put in force, still the ordinary remedies are open to him 
notwithstanding, aad the remedies are concurrent.” I entirely 
agree with this statement of the law. It is not necessary 
in this case to consider whether the auction purchaser, 
when he happens to be the decree-holder, can be said to bea 
party to the suit. Different courts have taken different views 
upon that point. In Madras there has been a long course of de- 
cisions which establishes that, where property is purchased at a 
court sale by the idecree-holder, he does not lose his status as a 
party tothe suit. Even on that view the present contention 
cannot be said to arise between parties to the suit, because, as I 
have said before, the real remedy is sought against the 2nd 


1, (2906) I. L. R. 29 M. 294. 2. (1902) I. L. R. 26M 740. 
3, (1904) I. L. R. 28 M. 87. 4, (1887) I. L. R. 14 C. 644, 
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defendant, the Ist defendant being only pro forma; as the 2nd 
defendant was not impleaded in the former litigation, S. 47 i is 
not a bar to the maintainability of this suit. Moreover, I am 
of opinion, although, it is not necessary to express any definite 
conclusion on the point, that Rule 96 has no application to cases 
of co-tenants. The rule itself speaks of the possess:on of tenants 
_ and others, entitled to possession. These latter. words would 
prima facie apply only to persons who claim possession in their 
own right, and not to those who are entitled te hold posses- 
` sion for themselves and for others. < 


Upon the second question all the courts are agreed that 
article 144 of the Limitation Act applies to a suit for partition 
between tenants-in-common, although the tenant has acquired 
his right by purchase at a court auction. At first sight, I was 
impressed by the argument of Mr. Srinivasagopala Chariar 
that the language of the article 138 does not support the con- 
struction that in order to attract its provisions, the suit must be 
only against the judgment-debtor. But it has been considered 
in Lakshman Vina yak- -Kulkarni v. Bisansi ngh 1 that unless the 
party resisting possession is either the judgment- -debtor or some- 
body deriving title from him, the proper article paha will 
be 144. 


The language of the latter article is mote comprehensive 
and would cover all cases where adverse possession ‘is set up. 
Although it is true that. article-144 being the residuary article 
should only be resorted.to where there. is..na..specific provision 
in the other articles of the Act, it.seems to me that the two 
articles would overlap each other unless the earlier cne is confined 
in its operation to suits against judgment-debtors alone, and the 
latter made to apply to other cases of adverse possession. 
There is the authority of Mookerjee J., in Khireda Kanta Roy v. 
Krishnadas Lala 2 in support of this proposition, Gopal v, Krishna 
‘ Rao 3is also to the same effect. The latest case upon the point 
is Bhagwant’ Singh v: Bholi Singh +4. The decision in 
Har Krishna Chowdhry v. Venkata Lakshmi Narayana 5, 
must be taken’ to`have . adopted this series of decisions in the 
other courts. I am, therefore, of opinion that Art. 144 applies 


1. . (1890) I. L. R 15 B. 261. ' 2, (1910) 12 C.L.J. 878. 
' 8. (1900) I. L. R. 95. B. 275. - 4. (1918) I. L. R. 35A. 182. 
- 5. (1910) I. L. R. 34 M. 402. 
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to this suit. If it does, there can be no question of” adverse 
possession, because the possession of one co-tenant is the posses- 
sion of all persons entitled as tenants-in-common; and uhless 
and until the co-tenant in possession sets up notoriously a. right 
adverse to the other claimants there can be-no adverse possession. 
Even if article 138 applies, I am of opinion that having regard 
to the acknowledgment of right made by the 1st defendant in ~ 
Exhibits F and K in 1898 and 1902 respectively the suit will 
not be barred by limitation. It is necessary to point out that 
the Subordinate judge’s view that article 137 applies was not 
sought to be supported in this court. Mr. Srinivasagopala- 
chariar based his argument on article 138. 


The decree of the Subordinate Judge must be reversed and 
a preliminary decree for partition must be passed in this court. 
The case will be remanded to the Lower Court for passing a 
final decree. The costs will abide the result. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir John Edward Power Wallis, Kt. Chief Justice 
and Mr. Justice Tyabji. 


Sri Kakarlapudi Lakshminarayana Jagannada Appel.ants* 


Raju Garu and others (Plaintiffs). 
V. | 
Sri Rajah Eandukuri Veera Sarabha Varah Respondents 
7 Lakshmi Narasimha Venkata Jogi . (Defendants). 


Balasurya Prasada Row Garu and another. 

Spes successionis—Agreement to convey, when the estate devolues on tie vendor 
—Validity of—Transfer of Property Act, S. 6. (a). 

An agreement by which an expectant reversioner to a Hindu widow's estate 
agrees to convey certain properties if and. when they should devolve on him, is in- 
valid as having the effect of defeating the provisions of S. 6 (a) of the Transfer 
of Property Act and cannot be enforced after the estate devolves on him. . 

Appeal against the decree of the District Court of Ganjam 
at Berhampore in O. S. No. 19 of 1912. 

The plaintiffs sued for specific performance of an agreement 
dated 11th May 1394, executed by the late Sanyasi Raju, the 
father of the defendants, for himself and as guardian of the second 
defendant and also by the first defendant'in favour of Gopal 
SS EEE 


-* A. S. 184 of 1913, ~ 24th March, 1916, 
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Raju the. deceased father or Ist plaintiff and.the paternal granda 
father of 2nd. plaintiff, whereby in consideration of -certain 
conditions and covenants set outin the agreement, the executants 
agreed to convey to the said Gopal Raju one half of the Zamin- 
dari of.Urlam. At the date of the agreement the Urlam estate 
was in the possession of one Mahalakshmamma who succeeded 
to it 2s widow and heir under Hindu Law, of Visvanadha Row, 
the last male holder, Sanyasi Raju was the next reversioner at 
the time and the defendants, his. sons, were rev2rsioners one 
degree more remote. The interest of the executants of the 
aforesaid agreement, at the date of its execution; was only a 


spes successionis. The agreement after reciting that the said 


Gopal Raju should advance certain moneys to the executants 
thereof, for the purpose of conducting their litigation regarding 
the Urlam Estate proceeded as follows, “......:.-In consideration 
of your (Gopal Raju) entering upon our litigations and conducting 
the suits etc. and in consideration of your advancing your private 
money for the said estate suits, for the expenses of our mainten- 
ance and for discharging the debts contracted by us, we have 
agreed to give away to you as Mehanot (consideration) one half 
of the estate of Urlam for being enjoyed by you at your pleasure 
from generation to generation ........ We shall execute and give 
you a proper deed at the time we deliver to you a half share in 
the Urlam Estate. If you (Gopal Raju), should fail to act 


according to the conditions stipulated herein......... you will have 
no right-to the one half share which we have undertaken to give 
you after the estate passes to our possession.........It is arranged 


that we and our heirs and you and your heirs should be bound 
by the conditions of this agreement.” The District Judge of 
Ganjam dismissed the suit on the ‘ground that the aforesaid 
agreement was invalid under S. 6. (a) of the Transfer of Property 
Act and therefore not enforceable at law. The plaintiffs appealed, 
to the High Court. 

S. Srinivasa Iyengar and P. Somasundaram fa appellants, 

The only question is whether an agreement to convey a 
reversionary estate after it falls into possession is an agreement 
which is valid' and enforceable at law. _ 

[The Chief Justice. Ramaswami Naicken v. Ramaswami 
Chetty 1, and Sumsuddin v. Abdul Hussain 2, are akan against 

ou. j 

‘4 (1907) I. L. K. 80 M, 250s. c. 17 M.L.J; 201. 23. (1906) I.-G. R. 81 B. 166 





? ‘ 


Sri Kakarla- 
pudi Laksh- 

minarayana 
Jagannada 


Balasurys 
Prasada Row. 


Sri Kakarla- 
pudi Laksh- 
minarayanis 

Jagannada, 


v. 
Sri Bajah 


Kandukuri - ` 


: Balasuya 
Prasada Row, 


652 THE MADRAS GAW JOURNAL REPORTS. [VOL. XXVIII 


I submit not The present question did not arise in those 
two cases.’ Ther: the agreement was to transfer an expectancy 
as expectancy. Here the agreement is to convey the expectancy 
after it falls into 20ssession. The prohibition in S. 6 (æ) of the 
T. P. Act against transfers of spes successionis does not extend to 
agreements to corvey, There is a vital distinction between the 
two. ; 

The Chief Justice: You will then be doing by means of a 
contract what the Legislature has forbidden to be done by way 
of transfer, | 

In the case #f a transfer of an expectancy property is 


_ sought to be bound at its inception, while in the case of an 


agreement, the pe son of the contractor is sought to be bound till 
the agreement cam be enforced specifically. The prohibition in 
S. 6 (a) of the T. P. Act is because such a transfer purports to 
convey property which is non-existent. The distinction between 
“I convey” and “I agree to convey” isa radical distinction, 
the rights and remediesin the one case being fundamentally 
different from the rights and remedies in the other case. There 
is nothing inherertly vicious in such conveyances or agreements 
to conveya rever ion. Where the Legislature has chosen to 
invalidate an actual conveyance, the prohibition should not be 
extended to agreements to convey. 

[Tyabji J.: What is the consideration for your contract. | 

Half the estace when and if, it falls into possession, 

[Tyabji J: I- it not a consideration which if allowed or 
recognised would defeat the provision of law laid down by S. 6 
(a) of the T. P. Act. See S. 23 of the Contract Act.] 

S. 23 of the Contract Act deals with illegal transactions and 
not with invalid o7 void ones. There is nothing illegal in the 


transfers prohibitel by S. 6 (a) of the T. P., Act. The words 


used are “cannot be transferred” and not “shall not.” The 
invalidity arises or account of the fact that there is no existing 
property which can be transferred in a case covered by S. 5 (a) of 
the T. P. Act. Tre cases contemplated in S. 23 of the Contract 
Act are provided or in S, 6 (k) of the T. P. Act. A contract 
‘to doa thing which would be valid at the time of performance 
is a valid contract. A contract to sell an interest when it comes 
into possession jg. valid as a contingent contract. See Ss. 31 
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and 32 of the Contract Act. See Abdool Hoosein Mulla v. Goolam 
Hoosein Ally 1. Such a contract is specifically enforceable. See 
observations of Boddam J. in Pindiprolu Sooraparaju v. Pindi- 
prolu Veerabhadrudu 2, Nasir-ul-Haq v. Faiyaz-ul-Rahman 8 
Mohammad Hashmat Ali v Kaniz Halima t, Bam Nirungan 
Singh v. Prayag Singh 5. 

The Chief Justice Ram Nirungan — V. Prapat 
Singh 5, was before the T. P. Act. 

The T. P. Act merely declared the law as i stood prior to 
the Statute. Gajadhadar Singh v. Kandhaya Butah 6, is 
exactly in point. Gitabhai v. Balaji Keshav 1, Raja Prahlad 
Singh v. Budhu Singh 8, Ramchandra Tantradas v. Dharmo 
Narayan Chackerbutty 9, are authorities in my favour. Under the 
English Law also, contracts to convey expectancies can be specifi- 
cally enforced when the estate falls into possession. The 
English cases do not proceed on the footing that ‘ Equity 
regards that as done which ought to be done”’ but on a quite 
different line. Such contracts are treated as contingent contracts, 


capable of being specifically enforced. See Fry on Specific 


Performance S. 1532: Beckley v. Newland ©, Wiseman v. 
Roper1!, Hobson v. Trevor 12, Lyde v. Minn18, Hyde v. 
Whitelt, Harwood v. Tooke 15, Wethered v. Wethered 16, Persse 
v. Persse 1". The Principle of the Common Law also was the 
same. See Cook v. Field 18; There is no rule of ‘public policy 
either in England or in India against a mere contract to convey 


a shes possessionis when it falls into possession. I do not base | 


my argument on the footing of an equitable assignment being 


created by such a contract. In re Turcan 19, Halsbury’s laws.. 


of England Vol. 27, page 70. Though a transfer in praesenti 


“ 1. (1905) I. L:i R. 80 B. 304. 2. (1907) I. L. R. 80 M. 486 at 492. 
8. (1911) I. L. R. 83 A. 457. 4. (1915) 18 A. L. J. 110. 
6. (1881) I. L. R. 8 C. 128. 6. (1910)-9 I. C. 248. 
7. (1899) I. L. R. 17 B. 282. 8. (1869) 2 Ben. L. R. 111 at 117, P.C. 


9. (1871) 7 Ben. L., R. 341. 
10, (1728) 2 P. W. 182=24¢ Eng. Rep. 691. 

11. (1646) 1 Chan. Rep. 154—=21 E. R. 537. 

12. (1728) 2 P. W. 191—=24 Eng. Rep. 695. 

18. (18889) 1 Myl. and K. 698: s. c. 39 E. R. 839. 
14, (1882) 58 Eng. Rep. 434=5 Sim. 544. 

15. (1812) 1 Myl. 57 E. R. 761: s.c 2 Sim. 192, 
16. (1828) 2 Sim. 183. ` 
17. (1840) 7 Ol. and Fin. 279=7 Eng. Rep. 1089. 
18. (1850) 15 Q. B. 460=117 Eng. Rep. 534, 

19. (1888) 40 Ch. D, 5, 
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would be void, there is nothing in.the T, P. Act or the policy 
underlying it to prevent a reversioner from agreeing to convey 
his interest in an estate on its coming into his possession. When 
the estate has fallen into possession the Court can compel the 
reversioners to perform the agreement to which he was a party. 

P. Narayanamurti (with him N. Subba Row, S. Gopal- 
swami Atyengar and B. Somayya) for the Respondents. 

Under the English Law both before and after 1882 convey- 
ances as well as contracts to convey all kinds of future property 
including expectancies have been recognised and enforced, 
Conveyances of expectancies were treated as contracts to convey 
and enforced as such, at law. In the case of expectancies, the 
courts of equity acting on the principle that equity regards that 
done which ought to be done, compel an heir-apparent to perform, 
after he sueceeds to the estate, agreements entered into by him 
as an expectant heir. So far as the English law is concerned 
there is no difference between an expectancy and other kinds of 
future property in the matter of enforcing contracts: for consider- 
ation regarding such property. See Halsbury Vol. 27, p. 70; | 
HoLroyd v.. Marshall 1. The Transfer of Property Act was 
enacted in 1882. After the Act, so far as future property of all 
kinds other than those’specially excepted by S. 6 (a), is concerned 


the English and, Indian law are the same. But S. 6 (a) of the 


T. P. Act makes a clear departure from the English law so far as 
expectancies are concerned, and enacts that a transfer of an 
expectancy is void altogether. The absence of a proviso to S. 6 
(a) similar to that embodied in S. 43 of the Act is significant, 


~The equity recognised in S. 43 has been held not to be appli- 


cable to transfers contravening S. 6 (a). See Kamaswamz v. 
Ramaswami 2, Sumsuddin v, Abdul Husein 3, Narahari v. 
Sira Korithan Naidu 4, Batchu Ramayya v. Dara Satchi 5. The l 
doctrine that equity considers that done which ought to be done. 
has no application to a case covered by S. 6 (a): See 
Ramasuwami v. Ramaswami 2, Sumsuddin v. Abdul Husein 3, 
The English decisions cited by the other side are based on that 
doctrine and are inapplicable in the construction of S. 6 ia). 
The transfer of an expectancy is forbidden not on the ground 


any a I ee 
1. 10H. L.C. 191. : 9, (1907) 1.L.R. 80 M. 265: s.c. 17 M. LW. 203 


8. (1906) I.L.R. 3I B. 165. 4, (1918) 24M. L. J. 462. 
5. (1918) 25 M. L. J. 685. 
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that there is no existing property to be transferred but on` the 
ground of public policy. If the transfer is forbidden, on the 
ground that the property purported to'be transferred is non- 
existent, the Legislature ought to have forbidden transfers of 
all kinds of future property. But this is not. sc. Only certain 
kinds of future property viz., expectancies have been specially 
made untransferable. This is because the Legisiature thought 
that such transfers were undesirable. The policy of the law 
in India so far as expectancies are concerned is different 
and the English cases are of no use. If, as I contend, the 
Indian Legislature has prohibited transfers of.2xpectancies on 
the ground of public policy, an agreement to transfer is .as 
objectionable as an actual transfer. Otherwise what S. 6 (a) of 
the T. P. Act prohibits expressly may be achieved indirectly by 
means of-a contract to transfer. A transfer of an expectant 
interest is invalid even as a contract to convey Uussamat Oodey, 
Koowar v. Mussamat Ladoo !. A reversioner cannot bind his 


expectant interest See Mahabir Prasad Rai v. Bishan Doyal 2. 


Manickam Pillai v. Ramalinga Pillai 3 Nund Kishore Lal v, 
Kanee Ram +£ Brindahan Chandra v. Sureshman 9 Rehatt 
Mohan Das v; Ahmed Khan 8, 

Mr. S. Srinivasa Avyengar, (in reply). ; 
= S. 6 (a) does not make the transfer of an expectancy 
“illegal” but only void. Moreover S.6 does not affect the 
Hindu Law. See S.2 ofthe T. P. Act. If the contract is 


“valid under Hindu Law, the T, P. Act does not make it invalid. 


There is no rule of public policy underlying S. 6 (a). Else 
there is no reason for saving the- rules of Hindu and Mahomedan 
Law. In the absence of anything in a Statute or in the Common 
Law. to invalidate a transaction you cannot defeat it by having 
recourse to public policy. New heads of public policy ought not to 
be invented. Egerton v. Brownlow," Janson v. Drienfontie 
Consolidated Mines Lid.8 Under the Hindu Law a reversioner may 
renounce his rights Ramachandra Tantia Das v. Dharn Naraya 
Chuckerbutty 9 Sivagnana Thevar v. Periasaini 19. The trans- 
fer is bad for. there is no property in existence. But a 
contract to transfer future property when it comes into existence 


1. (1870) 13 AL I. A. 585. '2. (1904) I. L. R.27 All. 71. 
8. nee I. L. R. 29 M. 120. 4. (1902) I. L.B. 29 Cal. 355. 
5. (1902) 10 G. L. J. 268. > . 6. (1907) 90. D.J. 50. - 
7. 10 E.R. 410. .8. (1902) A. O. 434, ' 


9. (1871)7 B. L. R. 341. ih 10.” (1878) LL. R, 1 M. 312 at 824. 
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is good as a contingent contract. It is open to a karnavan to 
renounce his right even before the right accrues to him. See 
Kenath Pathen Vitti Tavazhiv. Narayanan 1. Under the Hindu 
Law a renunciation of a-right to.succeed is valid and this is 
not touched by the T. P. Act. If there is valid consideration, 
Courts ought to uphold such contracts Mohammud Harkunt 
Ali v. Kandy Fatima 3, Nasir-wl Haq v. Faiyaz-ul-Rahman 8 
Gitabhai v. Balaji Keshav *. When the Statute is silent, princi- 
ples of equity as understood in England are applicable. They. 
have been applied so as to override even a legislative provision 
Sreenath Dutt v. Kiser Sheikh 5 Sumsuddin v. Abdul Hooszin 6 
was a case of actual transfer and does not affect the present 
question. | 

The Court delivered ibe following 

Judgment:—Chief Justice: This is an appeal from a decrse 
of the District Judge of Ganjam dismissing a suit brought by the. 
plaintiff for the specific performance of a contract entered into on 
the 11th May 1894 by the defendants and their father who were 
at that time reversioners of the Urlam estate by which they 
undertook to sell the estate to the plaintiff and to execute a 
proper sale-deed in his favour when the time came for pucting 
him in possession. The learned District Judge now Mr. Justice 
Kumaraswami, has cismissed the suit on the ground that such a 
contract by reversion2rs is prohibited by S. 6 of the Transfer of 
Property Act and is also void under S. 23 of the Indian Coniract 
Act as tending to defeat the provisions of the law contained in 
the aforesaid section of the Transfer of Property Act. The: 
question is undoubtedly one of great importance and Mr, 
S. Srinivasa Aiyangar has contended-forctbly before us that 
contracts of this kind were enforceable both in England and in. 
India before the Transfer of Property Act and that S. 6 was 
not intended to affect them. 

There can be ne doubt that before the Act, in England and, 
in India, a mere chance of succeeding to an estate was a bare 
possibility incapable of assignment, Jones v. Roe’. In re Parsons® 
and Ramachandra Tanira Das v. Dharmo Narayan Chucker- 
burtty® where it was held that the ‘interest of an heir under the 


1. (1904) L. L. R. 28 M. 182, 2. (1915) 138 A. L.J 110. 
8. (1910) I. L. R. 38 All, 462. 4. (1892) L.L. R. 17 B. of 232. 
5. (i789) 18 ©. W. N. 117. ; 6. (1906) I. L. R. 8] B. 165. 
7. (1789) 8 T. R. 88 ai 93. | 8. (1890) 45 Ch. D. 21. 

9. (1871) 7 Beng. L. R. 841. 
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Hindu Law expectant.on the death. of a widow in possession was 
not properly liable to attachment and sale in execution. It was 
nevertheless held in England that in the case of such expectancies 
equity would enforce a contract to convey the estate:-when: ‘it, fell 
in. This was decided in the time of. Charles I in Wiseman.v. Con 
Roper! and notwithstanding certain observations of Lord. Eldon 
in Carlton v. Leighton? and Harwood v. Tooke? was affirmed in 
Wethered v. Wethered* and Lyde v. ‘Mynn5 and has since been 
. treated as settled law. Mr. Srinivasa Aiyengar contends that the 
law in India was the same, and that the Transfer of Property-Act 
has not made any difference and he refers to 2 B. L. R., 11 at 
page 117, where their Lordships with refererce to such an 
expectancy speak of “a contract to: be performed in future and 
upon the happening of a certain contingency of which the 
purchaser may claim a specific performance if he comes into court 
showing hehas done all he was bound todo. The other side. refer.to 
a passage: in Mussamat Oodey Koowar v. Mét.-Ladoo6 where their 
Lordships observed that a certain petition-by which the petitioner 
renounced her claim to succeed on the death of a kinsman did 
not operate as a conveyance or a contract, ficst because the 
petitioner had at the time no interest in the. property and.second- 
ly because the petitioner did not show that she was con- 
templating any conveyance, but these observations do not 
amount to a direct ruling as to a contract to convey when the 
estate came into possession. It was apparently with reference 
to this case.that their Lordships observed in a passage of an 
unreported judgment cited in Ram Nirunjan Singh v. Prayag 
Singh | that it went far, to show that the principle of English 
Law which.allows a subsequently acquired interest to feed, as it 
is said, the estoppel does not apply to Hindu canveyances.”. -It 
was;held by the Calcutta High Court in that case’ following the 
English authorities that a contract between the expectant heirs 
to divide the estate when it fell in, in a particular way, was 
enforceable and this was treated as well established by Sir 
Charles Sargent in Gitabai v. Balaji Keshav 8 at a time when 
the Transfer of Property Act had not been exterdéd to Bombay. 





1. (1645) Ch. Ref. 158. > °°’. ` “` 9. - (1805) 8 Mer. 667. 

d. (1812) 2 Sim. 192. = `4. (1812) 2 Sim. 183.. Ai 
5. (1828) 1 Myl, & K. 688. i 6. (1870) 13 M. I. A. 585, at 598, 
T: (1881) 1. L.R. 80. 188. -. | 8. (1892) I L. R. 17 B. 234; 
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Lastly in’ Nazir Ll Hag v. Faryaz-ul-Rahman 1, the learned 
Judges weré of opirion that such contracts were not affected by 
the provisions of S. 6 citingthe decision in Ram Nirunjan 
Singh v. Prayag Singh 2 which was before the passing of that 
Act, but the point vas unnecessary for the decision. 

It cannot be said that there is direct authority in India the 
other way, but the respondents: rely on Sumsuddin v. Abdul 
Hussain 8 and Dhcorjeti Subbayya v. Dhoorjeti Venkayya 4 as 
to the scope of S. 0: 6'of the Transfer of Property Act. That 
Section provides that property ofany kind may be transferred 
except as provided by the Act itself.or any other law for the 


time being in force and that (a) the chances of a heir-apparent 


succeeding to an estate, the chance of a relation obtaining a legacy 
on'the death of a kisman or any other mere possibility of a like 
nature cannot be trensferred.” Inthe former case Jenkins C. J. 
and Beaman, J. heH a release by a Mahomedan woman of her ex- 
‘pectancy of succeecing to a share of her father’s estate was void 


“as opposed to the provisions of the section and could not as in 


England, be enforced in equity when the reversion fell into 
possession, In the later decision to which I was a party it 
was held that: a mortgage by an expectant heir of his charce of 
succession was voic under S. 6 and could not be enforced 
by vittue of S. 43. This is in accordance with the observations 
of Lord Davey delivering the judgment.of their Lordships in 
Sham Sunder Lal Achan Kunwar 5 and with the observations 
‘of their Lordships ir the judgment cited in Ram Ntrunjan Singh 
y. Praydg Singh 2, Itis however contended by Mr. S. Srinivasa 
‘Aiyangar that these-decisions do not affect the present point, and 
“that in granting speific performance the court will not be giving 
éffect to the equitazle doctrine of feeding the estoppel which he 
‘admits may be inapplicable, but merely enforcing a contract to 
‘do something in futare which will not be illegal at the time it 1s 
‘done; viz. to convey the estate after it has fallen into possession. 


The other side rely on the ruling of Jenkins C. J. that under 

G 6. it was not interded to allow of the transfer of a mere chance 

of succession either at law or in equity and if this be so, they 

contend that the leamed District Judge was right in holding that 
1. (1911) I. L. R. 82 A. 497. 2. (1881) I. I. R. 8C. 188. 


o g, (1906) I. L. R. 32 B. 166. 4. (1907) I. L. R. 80 M, 20_. 
so akh; 5. (1898) I. L. R. 21 A. 80, 
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thé contract was void under S. 23 of the Indian Contract Aeton the 
ground that if permitted it would defeat the ee OF 5.6 2 
of the Transfer of Property Act. . 


On this question, looked at apart from authority, I i sbiovlå 
not entertain any doubt, as it seems futile to forbid sich transfers 
of expectanciés if contracts to transfer them are to be enforced 
as soon as the estate falls into possession. In these circurhstances it 
seems to me that it is our duty to give effect to what we consider 
plain provisions of our statute law instead of followi "ing a course of 
English decisions, which would appear to have been based from 
the very first on a regard for long established practice ` rather 
than on principle, and to have failed to commend themselves to 
Lord Eldon. For these reasons I think the District Judge was 
right and that the appeal must be dismissed with costs. Memo- 
randum of objections is dismissed with costs. 4 MU 

Tyabji, J :—The question in this appeal is whether specifit 
performance may be granted of an agreement which has been 
entered into by an expectant reversioner to transfer certain pro- 


pertiés if and when the properties: should devolve upon ’ nim e as 
reversioners. 


Itwas not seriously suggested that there was any rule of Hindu | 


Law-by which the rights of the parties should be determined, to 
the exclusion of S. 6 (a) of the Transfer of Property Act, 
Some cases that were relied upon by the appellant in reference 
to this point were decided before the Transfer of Property Act 
came into force, and therefore proceeded on‘ the rule of English 
Equity wHich enforces specific performance of such agreements ; 
they do not enunciate any specific rule of-Hindu Law which is 
to prevail unaffected by the Transfer -of Property Act (S. 2 
(d) of the Act). On the other hand in Skam -Sunder Lal vi 
Achian Kunwar 1 there is a dictum of the Privy Council to-+the! 
contrary effect, which seems to have been given e=fect to ‘in Nund 
Kishore'Latv. Kanu Ram Tewary 2,Manickkam Pillai-v. Rama- 
lingam Pillai 8 and Sumsuddin v. Abdul Hussain 4. © =` + 


It seems’ to‘me therefore that the appeal must be decided” 
with reference to the Transfer of Property `Act. “The éffect of 


S. 5 and cl. (a) of S:°6 so-far as material is that an‘act by which 


Fee or p Te ie nD ne SP Pe gw E akah a Naam a ng aab daane 
"1. (1898) L.R. 26 I,A. 183 at 189 s:o. 21'A. 80. 2. (1909) I.L.R. 29 0. 855. 
-~ 8. 1905) I-L. R. 29 M. 120. - ' 4. (1908)}I- L. R. 81 B: 165'atilT4i 
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a person purports © convey in present or in future the chance 


of an heir-apparent succeeding to an estate does not operate to 


transfer the chance The argument of the appellant was two-fold 
(1) that there is nc attempt in the present case to convey any 
such chance that what was done was an agreement to convey 
something in futur, and (2) that the subject of the agreement 
was the. property ard the rights after they were to become vested, 
not merely a chance of succeeding as an heir apparent. 


This argumen: does not seem to me to be sound when 
property is conveyed in future there is said to be a transfer of 
property no less than when it is conveyed in present (S. 5 af the 
Transfer.of Propert? Act), and the Legislature has provided that 
the chance of an her apparent cannot be the subject of convey- 
ance in present or in future. An agreement therefore to ccnvey 
in future such a chance cannot be considered a valid contract be- 
cause it is an agreement to transfer that which the law Séys is 
incapable of transfer The “object” of such an agreement is 
of such a nature thax if permitted, it would defeat the provisions 
of S. 6 (a) of the Transfer of Property Act (Indian Contract Act, 
S: 23). ; = 
= Can it, then be said that what was agreed te. be 
transferred here was not such a [chance, but something else.? 
The Transfer of FEroperty Act does not permit a person 
having, expectations of succeeding to an estate as an heir, to 
transfer the expectart benefits; when sucha transfer is purpcrted 
to be made an attempt is in effect made by two persons to change 
with each other thei: legal possession, and attempt by the one to 
clothe the other. witE what the legislature refuses to recognise as 
rights, but styles as =. mere chance incapable of being transferred. — 
It would be defeatmg the provisions of the Act to hold that 
though such hopes or =xpectations cannot be transferred in present 
or future, a person may bind himself to bring about the same 
result by giving to the agreement the form of a promise to trans- 
fer not the expectattons but the fruits of the expectations, by, 


‘saying that what he Eas purported to do may be described in a 


different language fron that which the legislature has chosen to, 
apply to it for the purpose of condemning it. 


When the legisleture refers to the transaction as an attempt 
to, transfer a chance, it indicates the’ true aspect in which it 
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requires, the ‘transactiaii’ to be viewed. The, alleged? cana 
never purports to transfer.a chance eo nominee but.the legislature 
by the terminology’ it has adopted has in effect laid dowi that 
until the expectant heir actually succeeds to the inheritance he has 
no right but a mere chance of succeeding and: that when he 
purports to deal-with the subject of his expected inheritance he 
in fact deals. only with the chance. whatever: be the name by 
which he chooses to designate it. i < 4 ; 


It seems to me to be unnecessary to deal with the English 
cases which have been cited to us as welmust guide-ourselves 
by the provisions of the Act of the Legislature. It was pointed 
out to us that Samsuddin v. Abdul Hussain 1 has been dissented 
from: see Nasir-ul-Haq v. Faizaz-ul-Rahman * and Mahomed 
Hashemet Ali v. Kaniz Fateema $ and inasmuch as- Skam- 
sudin’s case 1 purports’ to proceed on’ rules which must ‘be 
applicable to Hindus as well as Mussalmans ‘it 15 argued, that 
the decision is inconsistent with the well- recognised principle 
that a Hindu reversioner may empower a widow to alienate 
property. in which .she has only a life estate. That principle 
has however been supported on the ground that the reversioner’s 
consent furnishes evidence of necessity or that the ‘reversioners 
in effect ‘release their claim, and the Allahabad Court seems to 
proceed on the basis that releases, or - reliaqiishments - ought 
(contrary to the decisions in Shamsuddin’s case -1,} to.be govern- 


ed. by a different rule from that applicable'to- transfers. On . 


thesé points it is not necessary for me to. éxpress any epee as 
we have npt. to deal with a reliriquishment... ©! , eg 


- “E agree ‘therefore that the agreement cannot be enforced 
and the appeal should be -disiriisséd with ¢ésts. The menio» 
randum of objections is also dismissed with costs. 5 
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IN THE HIGH COURT, OF JUDICATURE AT MADRAS. 
- Present :—Mr. Justice Sankaran Nair and Mr. Justice 
Oldfield. 
= Elichi Ussack and 5 others... Appellants* (Defendants). 
é De 
. Ramaswami Iyer and 18 others. Respondents (Plaintiffs). 
Mortgage—Contract io sell property for @mcunt of—Action on morigage un- 


sustatnable—Death of arritrators before fixing quantum to be conveyed—Courts’ 
power to fix. 


Where in a suit upon. certain hypothecation bonds defendants pleaded: and it 
was . found that the amcunt due to the plaintiff upon those bonds and certain 
other transactions had œen settled at a certain figure and it had been agreed 
that such portion of the mortgaged property as would yield 5 per cent on the 
amount should be sold =o the plaintif, the extent to be fixed by certain named 
arbitrators. - f | : 


Held: that in the circumstances, the only course open to the plaintiff was to sue 
for spétific performance of the contract and in the alternative for the amount settled 
and the suit as laid was unsustainable, 


Quaere whether if br reason of the death of the arbitrators or from any other 
cause the ‘quantum of tas land to be conveyed could not be determined in the 
manner contemplated by the parties, fhe court could not do it. 


Appeal against the decree of the Sub- Judge of South Malabar, 
at Calicut in’'O. S. No. 36 of 1910. i 

K. Govinda Marar for Appellants. 

T. R. Ramachandra Aiyar, T. R. eiiiai Aiyar 
and T. S. Narayara Aiyar for Respondents. 

~ “The Court del:vered.the following 
' Judgment :—This isan appeal against the decree. af the 
Sub-Judge of Calicat directing the defendants to pay the plaintiff 
a sum of Rs, 51,801-3-2 and:-in default directing the mortgaged’ 
properties to be sold. The representatives of. the family of defen- 
dants 1 to 8 mortgaged certain properties to the deceased 
Sankumani Iyer tke predecessor-in-title of the plaintiffs for a. 
sum of Rs. 30,000 on the 24th July 1882, They ‘subsequently 
hypothecated the same. properties to the same creditor for 
Rs. 5,000 on the seme date (Ex. A) for another sum of Rs. 3,000 
on llth April 1882 (Exbibit B) and for Rs. 7,000 on 
22nd September 1882 (Ex. C.) They acknowledge the recéipt 
of Rs. 4,154-10-C and sue to recover the money due under 
these 3 instruments of mortgage Exh. A, B and C. The main 
defence:~is that-the -plaintiffs are not entitled to sue om these 
A.S. No. 6T of 19. a o _ 28rd February 1916. 
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hypothecation’,; bonds because in July 1886-..there was a settle- 
ment of accounts. between the: parties and it was -agreed 
that the amount of Rs, 60;000 was payable under Ex. A, B and 
C under the usufructuary mortgage deed and in settlement of 
certain other transactions which are not in question in this suit. 
It was also agreed that the defendants were to sell to the plaintiffs 
a portion of the properties included in. these’ instruments. "The 
defendants say that they are still willing to carry out the agree- 
ment and that the suit is therefore not maintainable. 

The Sub-Judge found that so far as the settlement of 
accounts is concerned. it is binding on the parties and: the plain- 
tiffs are therefore entitled to recover only: the amounts then 
agreed upon. But he was of opinion that the agreement for sale 
cannot now be carried out as certain arbitrators who were 
appointed by that agreement to carry out some of the terms 
of that agreement-are' now dead. He was therefore of opinion 
that the plaintiffs are precluded from suing for tne entire sums 
payable under Ex. A, B and C that they ‘have however ‘right to 
sue for the sale of the plaint properties for the sums fixed by 
Ex. D-and the original of Ex. T the agreement’of 1886 and the 
interest on the principal at 5 percent per annum. He therefore 
passed a preliminary mortgage decree directing the sale of the 
properties for Rs, 53,841—10—8 the amount due under Exh. A, 
B and C subject to the usufructuary mortgage of Rs. 30,000. 

The Lower Court’s decree is clearly unsustainable and is 
not in accordance with the judgment. On the finding that plain- 
tiffs are precluded from suing to recover the amounts due 
under Exh. A, Band C and that they havea righ: only to récover 
the amount due under Ex. D and T, that 1§ in accordance 
with the agreement subsequently entered into between’ the 
parties settling the amount payable by the ‘defendants no 
decree should have been based on Ex. A, B andC. If the 
subsequent agreement settling the amounts dué by” the 
defendants, not. only under these hypothecaticn instruments 
but also under the prior usufructuary mortgage, ‘is valid, then 
the plaintiffs are only entitled to ‘recover the amount 
of money then settled, The amount cannot be apportioned as 
between the hypothecation instruments and usufructuary mortgage 
deed. Apparently realising this difficulty, the learned pleader for 
the respondents attempt to support the decree on the ‘ground that 
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t 


the entire agreemenż is incapable’ of specific performance and 
therefore i inoperativz=;and therefore he is‘entitled to fall back 
on the 3' instruments of mortgage now sued. upon. -The defen- 
dants retained possession of the properties after the usufructuary 
mortgage for. Rs. 30,000 on executing a lease promising to pay 
to the plaintiffs (mortgagees) an annual rent of Rs; 4,000. They 
failed to pay the rert due. Accordingly the mortgagees obtained: 
a decree for-possess-on in O; S. No. 24 of 1883 with arrears of. 
rent. There ‘were apparently certain disputes between; the 
parties and it.was.under these circumstances that the’ agreement 
now in question was entered into. See Ex. T, dated 19:7-86, -It 
recites that the parties. have settled all- disputes between 
them including the amounts payable under the lease, that; the 
defendants withdrew all their claims and’ disputes regarding Í 
thé properties and ihat the amount due to the mortgagee was 
fixed at Rs., 60 ,000' an. additional sum of Rs: 500 was then 


- borrowed from the creditor and for this sum of. Rs. 60, 500 the 


defendants agreed to sell to him so much of the. plaint properties. 
as will i in the estimation of three arbitrators therein named, ‘yield 
him an interest at 5 p. c. on the amount then found due, Subse- 
quently . another agreement was entered into on 18-8-87 
confirming the prior agreement and it recited that as one of the 
arbitrators mentioned in Ex. T was found to be an incompetent 
man the defendants would find another man as arbitrator in hiş . 
place. They borrowed an additional sum of Rs. 2,000: subject to 
the same conditions as were mentioned in the lst agreement-D, 


In '89 when a member of defendant's family who was a minor at 


the time of the execution of these documents Ex. D and T 
attempted to set it aside the plaintiff maintained their validity ; 
See Ex. IV and in 1904 in a partition deed executed amongst 
the members themselves the amount due from the defendants 
was stated to be. Rs. 62,500 that is the amounts payable under 
Ex. D and T. The plaintiffs have obtained the full benefit of the 
agreement for sale. They are in possession of all the properties 
whereas what was sold to them was only a portion of such; pro- 
perties, They could not in any event get any property undér 
Ex. D: and T in addition to what is included in these agreements 
for the amount that is payable to them. ‘Whereas if they gota 
decree now for the amounts that might be: found to be due: on 
the bonds as prayed for by them the result will be that they..will 
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get not only the properties in these ‘instruments of mortgage in Blichi'Usack 
Ex. D and T but will also be entitled’to sell other properties of the Paes ter 
defendants. For the amount as settled no interest is payable as ee 
the mortgagee is in possession of the land and-the plaintiffs are now i 
entitled to recover only the principal amount under Ex. D and T 
in substitution of the sums under the usufructuary mortgage and 
the hypothecation bonds and the-other liabilities then dealt with. 
There is no evidence that the plaintiffs ever repudiated the 

agreement ; whereas they acknowledged the binding character everi 
in 1904. The defendants now accept that agreemen: and are willing 
to abide by it. It is doubtful whether the only question that re-. 
maius to be settled between the parties for the specific performance 
of the contract, that is the ascertainment of the properties which 
would yield interest at 5 p. c. for the amcunt payable is not a 
matter that should be settled by the Court if any dispute arose 
between the parties themselves. We are not therefore prepared 
to assume for this reason the agreement is now incapable of 
specific performance. We think the proper course for the 
plaintiffs to follow in the circumstances of the case is to sue for 
specific performance or in the alternative for a decree for the 
recovery of Rs. 62,500 due under Ex. D and T. The suit now 
brought is only upon the 3 instruments of mortgage that the 
entire agreement is incapable of specific performance is not a 
question that is in issue and tried by the Court below. Whether 
the entire agreement is incapable of specific. performance or not, 
it is not now open to the ‘plaintiffs to re-open the accounts which 
have been settled. It will be difficult at this distance of time to 
ascertain ‘the amount which was payable at that time by the’ 
parties respectively. The defendants gave up at the time of thé’ 
settlement as cited in Ex. T, the’questions that they had raiged’ 
with reference’ to the lands’ inthe suit. They cannot be restored 
to their old position and the plaintiffs are estopped from re-opening’ 
the accounts so settled; and if that settlement of accounts ‘is. 
binding the plaintiffs are not entitled to maintain a suit for: the’ 
recovery of the amounts due under Exs. A, B. and C. In either’ 
view, therefore the plaintiffs suit tails. We therefore reverse 
the’ decree of the Lower.Court and dismiss the plaintiffs suit): 
As the defendants did not take any steps-for the ascertainment 
of the value of the Jands'we direct each party to bear his own: 
costs. . ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: Mr, Justice Oldfield and Mr. Justice Tyabji. 
Tanka Gopalan ... Appellant (1st defendant). 

v. 
Tanka Rattamma and others ... Respondents (Plaintiffs 
“and Defendants 2 to 5). 


Ins Pendens—S uit for maintenance—Seeking charge—Instituied after sale and 
before sale certificate—Tit.e not affected by Civil Procedure Code S. 316.—Title 


. from date of sale—Execution purchaser. 


Where between the dete of the court sale and the issue of the sale certificate, a 
suit was instituted by the plaintiff for her oes asking the court to have it 
charged on the land sold. 

Held that the purchaser was not affected by lis pendens and took the dipan 
free of the plaintiff’s claim. 

The-auction purochassr’s title arises only in case the sale is confirmed, and 
becomes complete with efet from the date of sale. 


Second appeal from the decree of the Court of the Sub- 
ordinate Judge of Masulipatam in A. S. No. 56 of 1912 (4. S 
No. 454 of 1910 on the file or the Sub-Court Ellore) preferred 


, against the decree of the Court of the District Munsif of Tanuku 
‘in O. S. No, 458 of 1908, 


P. Narayana Murthi for appellants. 

G. Venkatararayya for 1st Respondent. 

V. Ramadoss and N. S. Narasimhachari‘for 3rd and 
5th defendants. 

The Court delivered the following 

Judgments :—Oldjiled J: The appeal has been argued wi 
on the question whether the 5th defendant’s purchase was invalid, 
because it was made pendente lite, and whether the property in 
his hands could therefore still be made liable for the plaintiff's 
maintenance at the date of suit. 

The law applicable, section 316 of the Code of Civil Proce- 
dure then in force, provides generally that, so far as regards the 
parties to the suit, and persons claiming through or under them, 
the title to property sold, as this was, at court sale shall vest in 
the purchaser from the date of sale certificate. The Lower 
Appellate Court has however held that, though the date of the 
fifth defendant’s certificate is subsequent to the date of the 
plaint, that fact is not decisive against parties 10 the suit and 
persons claiming through or under them and (2) the sectior does. 


S. A. No. 1174 of 1913. 12th October 1914. 
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‘not deprive the purchaser of an equitable title, incomplete until, 
the sale is confirmed, but on confirmation dating back to the 


date of sale. 


As regards (1) the dispute is not between the plaintiff who 
is claiming maintenance and a charge in order to its enforcement, 
and the 5th defendant, purchaser from the 2nd defendant in 
court sale. The plaintiff's claim, to maintenance was at the date 
of the institution of the present proceedings unsecured; in fact 
itis only through them that she can, if successful, obtain the 
property sold to the 5th defendant as security. The decisions 
shown us and to be referred to apply section 316, not to the case 
of a person, who had still to establish a claim against the pro- 
perty in dispute and who could do so only on the assumption 
that the section wis applicable, but to cases, in which his inte- 
rest has already been constituted independently. 


If however the plaintiff isa stranger and her position is not 
directly covered by section 316, the question remains. as 
to the date, on which the sale became final against her. In Pran 
. Chand. Pal v. Purinia Dasi } it was held that as regards third 
parties also the title of the auction purchaser did not become 


complete in any sense before the date of confirmation of sale. 


_ This however is inconsistent with the later decisions of the same 
court, Adhur Chander Banerjee v. Aghose Nath Aroo 3, and is 
doubted in Dagdo v. Panchansingh Gangaram 3. These apparent- 


ly conflicting views'can however I think be reconciled with refer- 


ence to the conclusion regarding the nature of the auction-pur- 
chaser’s interest at different stages, reached in the last two men- 
tioned and other cases, on which the Lower Appellate Court’s 
second ground of decision is based. 

That interest, as described in Adhur Chander Banerjee v. 
Aghure Nath Aroo 2, is “an equitable or inchoate title which the 
grant of certificate made absolute and made to relate.back to the 
date of sale, and the description in Dagdo v.. Panchansingh 


Gangaram ®, is similar. The existence of a title of that contin- . 


gent nature, which could be relied on only after confirmation of 
the sale had taken place, would not have been material in. Pran 
chand Palv. Purinia Dasi 1, where the question was of the 


stranger’ s right or duty to discharge a mortgage -before the date. 


1, (1888) I. L. R. oC 546, 2. (1868).2 0.W.N. 589. 
_ (1892) I. L. R. 17 B. 476. 
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‘of confirmation. It would have been immaterial also in Amir 
Kazim v. Darbari Mal 1 where the question was of mesne profits, 
which the plaintiff could not claim from an earlier date than that 


on which he might, (after confirmation of the sale) have obtained 


possession. It no doubt has not been shown that another 
later case, Shiam Lal v. Natha Lal 2, can be similary distin- 
guished ; but none of the authorities decided differently. Pran 
Chand v. Purinia Dasi 8 ssems to have, been brought to the 
Court’s notice. Following these cases I agree with the Lower 
Appellate Court that the auction purchaser’s title arises on, and, 
in case the sale is ccnfirmed becomes complete with effect. from 
the date of sale; and that for the purpose of cases, such as the 
present, this princisle is applicable against strangers, such as 


_ the plaintiff. 8 


The decree of the Lower Appellate Court must therefore be 
confirmed, the second appeal being dismissed with costs. 

Tyabji, J: The question ou which this depends 1s whether 
or not the interest of the 5th defendant in the property which 
he claiins was created, during the active prosecution of the suit 
out of which the appeal arises. If so then it will not affect the 
plaintiff's rights urder the decree, under section 52 of the 
Transfer of Property Act. 

That question depends upon the date on which thé 5th 
defendant’s interèst arose. The appeal has been argued before ‘us 
solely with reference to the interpretation: of section 316 of the 
Code of Civil Procedure 1882. Though the title under that sec- 
tion is made to dat2from:the certificate and not‘before, it has 
been ‘held that the express reference to “the parties to ‘the suit?” 
is intended to restrict the operation of the section so as not to 
affect strangers Adhur Chander Banerjee v. Aghore Nath Das 4. 
A different view was however expressed In Pran Chand Pal v, 
Purinia'Dasi 3 and Amir Kazim v. Darbari Mali Shiam Lal vy. 
Natha Lal 2. 

“The decision in Pranchand Pal v. Purinia Dasi 3, was that 
the mortgage debt therein referred to was not merged in the decree 
for sale from the confirmation, and in Amir Kazim v. Darbar 
Mal 1, the decision was that the date from which the purchaser 
was entitled to mesre profits and rent respectively’ was the dete of 


the confirmation.: . Eor these- decisions it was necessary. to decide 


. (1902) i. L. R. 24 A. 415. 2. (1910) I. L. R. 38 A. 86, 
8. (1888) I. L. R. 1Ẹ C. 546, $. (1898) 2 0. W. N. 589, 
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when the title- vested completely in the purchaser. - 
derogate from the proposition expressly left untouched” in 
Amir Kazim v. Darbar Mall, that the purchaser acquires 
an equitable interest from the date: of the -sale even, prior 
to the confirmation. On this point there is no -conflict 
of authorities Krishnaji Raivjt Godbole v. Ganesh .Bapji 
Patvardhan 2 Yeshwant Babu Rai v. Gobind Shanku 3 Chinta- 
man Ram Natu v. Vitabai * Raj Krishna Mockerjee v. Radah 
Madhab © referred to in Dagdu v. Panchansigh Gangaram 8. The 
2nd and 3rd cases above mentioned. have been referred tò by the 
High Courts other than that at Bombay without dissent. It 
seems to me therefore that as the equitable interest of the 5th 
defendant was created prior to the institution af the plaintift’s 
suit the decision under appeal was right in holding ‘that the 
doctrine-of lis pendens did not apply to that interest. I would 
accordingly dismiss the appeal with ‘costs. . : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice oe and Mr. Justice Seshagiri 
Alyar. 
Patinharkara Celta Chattan ` 
Rajah Avergal 





Appellant * in Appeal 
No. 250 of 1910 (Ist 
l Defendent.) i 
2. ; 
Rama Varma alias Kolathoor 5th 
Rajah ‘Moothaiyil Vallabhah 
Chattan Kovil Kuruvikul alias 
Mankata Kovilagath Vallabhan 
Chattan Kovil Kuruvikal and 
others 
. and 
. Kuruvayil . Kovilagath M. R. Ry. 


Respondents in Appeal 
No. .250 of 1910. 
(Plaintft and 2nd, 3rd 
and, 4th Defendants.) 


Appellant in Appeal 


They donot | 


Vallavananathikara Vallabhah 
Vali. = Avergal 


Rama Varma alias Kolathur V, 
Rajah Avergal styled Walluva- 
nathudaya Kattunnen Moothayil 
Vallabhan Chathan Kovil 
Kuruvikal alias Mankath Kovil- 
agath Vallabhan Chathen Kovil 
Kuruvikal and others. 


® Nos. 250 and 239 of 1910. 


No. 239 of 1910. (2nd 
Defendant.) 


Respondents in Appeal 
No. 239 of 1910.. 
(Plaintiff and 1st, 3rd 


and 4th Defendants.): 


9th April 1914. 


(1681) I. LL.B. 6 B. 189. 
(1887) I. L. R. 11 B. 588 
(1892) I. L. R. 17-B. 976. 
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Malabar Law—Stanom—Limitation—Prescription—Cause of action for each 
stant aindependent—Carnot tack prescription against several—Nature and 
incidents of stanom—Mis-oinder of causes of acltion—Ancillary to main relief no 
misjoinder—Hvidenve Act, 8.82, el. (5)—Date of birth—Admissibitity of—S. 88— 
Representative in interest—Cominon title—Custom— Proof o f—Proof consistens with 
the existence of custom as well as non-existence—Burden of proof. 

In 1895, the first defandant was holding the place of Pattinharakara Raja. A 
vacancy having then occurred in the fifth of the Valluvanad stanoms, he suczzeded 
to it and on the occurrences of vacancies, in the stanoms above, succeeded tc them 
also with the result that he was holding at the time of the suit the third stanom. 
In 1910, plaintiff alleging that -his right a3 the senior in the four Kovilagams to 
succeed to the fifth stanon accrued to him in 1908 sued for possession and also for 
a declaration that the 1st defendant had no right to hold any ofthe five stanoms, 
having hejd the position of Pattinharakara Raja. The defendant contended that 
the suit was bad for misjo:nder, that it was barred by limitation, that he had ac- 
quired a prescriptive right having been for-more -than 12 years a stani thouga not 
holding for the period any one stanom and on the merits that his holding Pattin- 
harakara stanom was not a disqualification for his succeeding to the fifth stanom, 

Held, that the relief against the 1st defendant being only ancillary to the 
main relief viz., the possesion of the fifth stanom and its properties the suis was 
not bad for misjoinder. 


Held also, the plaintaf’s right to the stanom having accrued only in 1908, the 
suit was not barred. i 

Each Stani has an independent right to succeed on his becoming the senior. 
Prescription against any one cannot bar the right of his successor to claim posses- 
sion of the property when the succession opens to him. 

Before prescription can give a valid title it must be acquired against specific 
individuals, Prescriptior acquired against A cannot be tacked on to prescription 
acquired against B and Cand the prescriber cannot say that as he has been holding 
on against A, B and Cin succession for over the statutory period he has acquired 
title. 


Succession to the property of a Kovilagam on its extinction does not necessarily 
lead to the inference that the person succeeding is not a Stanom holder. 


A person becoming a 3tani does not cease thereby to be a member of the Kovila- 
gam though he loses his rights to the property of the Kovilagam:. 
Nature and incidents of Stanom considered. 


Statements as to the Cate of the birth of a person come within $S. 83, cl. (5) of 
the Evidenze Act. 

The term “represent#tive in interest” in S. 88 is not confined to persons who 
derive Gitle from another but comprises all persons whose rights are litigated 
bona fide by a person virtually on behalf of a class though they themselves ars not 
€o-nomine on the record. 


' Held accordingly, that a deposition given in a former suit by another member 
of the Kovilagams impeaching the title of the 1st defendant. to hold the fifth sjanom 
was admissible in evidence under S. 38 of the Evidence Act. 

To become a binding family custom the usage in question must have been pra- 


valent in the family for a long period though it need not be immemorial 45 required 
by the English Law. | 
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In proof of a family custom, one of two things must be shown either'a cletr 
distinct and positive tradition in the family that the custom exists or a long series 
of instances of anomalous succession from which the custom may be inferred. 


Where the evidence given is equally consistent with tke continuance of ‘the. 


ordinary course of events as with a deviation from it the court should hold that the 
custom is not made out. 

Held the ordinary rule being that the senior in tha four Kovilagams succeeds 
the burden of prcof was on the plaintiffs to show that he ceases to be entitled to 
succeed by reason of his becoming the Pattinharkara Raja and the evidence given 
was insufficient to make out a custom to that effect. 


Appeal from the decree of the Court of the Subordinate 


Judge of South Malabar at Palghat in O S. No. 2 of 1909. 
J. L. Rozario (with C. Madavan Nair) for the Appellant. 


T. R, Ramachandra diyar and T. R, Kristnaswami Aiyar 
for the Respondents. 


The Court delivered the following 

Judgments :--Seshagiri Aiyar, J :—Anpeal No. 250 of 1910, 

In the Walluvanad Swaroopam there are nine Stanams. The 
first five of them are known as (1) the Walluvanad Vallabhan 
Valiya Raja Stanam (2) Vallalpat Raja (3) Thachalpat Raja (4) 
Etathrapat Raja and (5) the Kolathoor Ra‘a Stanam. . There are 
two other Stanams known as the Patinharakara Raja and the 
Kizhakkekara. In addition to these seven there are two female 
Stanams. known as the Kolathoor Thamburatti Stanam 
and the Kattamen Moothayal Thamburatti Stanam. It is 


admitted that, with regard to the first five Stanams mentioned, 


above the senior in age belonging to the four Kovilagams attached 


to the Swaroopam ordinarily succeeds. Thes2 four Kovilagams are. 


the Mangada Kovilagam, the Aripra Kovilagam, the Katanna 
Manna Kovilagam and the Ayiranazhi Kovilagam. The mode of 
succession: is regulated in this way. On theoccurrence of a 
vacancy in any one of the stanams the next in rank fills that 


place; when the fifth Stanam is vacant the senior in age from. 


one of the four Kovilagams succeeds to it; as regards the 
Kizhakkekara and the Patinharakara Stanams, the Subordinate 
Judge has gone into the history of their origin. I do not consider 
it necessary for the purpose of deciding this case to ascertain 
‘whether they were off-shoots of the Ayiranazhi Kovilagam, 
whether the appointment to these two Stenams is by the last 
holder of the Stanams or whether it is by the Kolathoor Raja or 


by the senior of all the five Stanam holders, the Valiya Raja; 


nor is it necessary to consider whether these Stanams can be held 
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only by members of the Ayiranali Kovilagam. I, therefore do 
not propose to follow the Subordinate Judge into a consid=ra- 
tion of these queszions. There is no question in this case 
regarding the two female Stanams and it isnot necessary to deal 
with them at all. ; 

_ [n 1895 the first defendant in this suit was holding the 
Patinharakara Raja. On a vacancy having then occurred in 
the fifth Stanam he succeeded to it. Since 1895 on the occur- 
rence of vacancies in the other Stanams he has moved up with the 
result that at the tine of the suit he was’ holding the third 
Stanam, ‘Disputes arose in consequence of the first defencant 
having occupied the dfth ‘Stanam. As a Malikhana allowence 
was attached to it, urder the direction of the revenue authorities 
the Tasildar took sta~ements in 1896 from the members of the 
Swarcopam in regard to the succession, These will be referred 
to later on. In 1898 the present 3rd defendant, claiming the 
right to exclude the first defendant on the ground that he was 
holding the Patinharakara Stanam brought O, S. No. 13 of 1898 
(Exhibit XXV) for a declaration of his right. Mr. Wenkata- 
ramana Pai, the then Subordinate Judge, held that the 1st 
defendant was rightly in possession and that the third defendant 
was not entitled to oust him. In appeal (Exhibit XXVI) the 
District Judge concurred in this view. In Second Appeal’ 
(Exhibit VIII) the High Court called for a finding as to whether 
the 1st defendant wes in possession of the properties attached to- 
the office and on the return of that finding held thata suit for a 
bare declaration without seeking further relief will not lie. ' The 
Second Appeal was dismissed upon that sole ground. The present’ 
plaintiff, alleging thet his right as senior in the four Kovilagams 
to succeed to the fifth Stanam accrued to him in 1903, brought 
this suit for a declaration that he is so entitled and that the Arst 
defendant had no right to hold any of the five stanams. The Ist 
defendant pleaded taat the fact of his holding the Patinharakara 
Stanam was not a d-squalification for his succeeding to the fifth 
Stanam. He further contended that the suit was barred by' 
limitation. The Subordinate Judge decided that ‘the: first 
defendant had no -ight to any of the five Stanams. He also. 
held that the plairtiffs suit was not barred by limitation and. 
gave a decree to the plaintiff as prayed for. ‘The 1st’ defendant. 
has.presented this appeal. . ia NG g 
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Before dealing with the questions arising in. this case it is 
pecessary to understand the nature of the office of a stani and 
its legal attributes. The late Mr. Justice Sundara Aiyar in an 
article on “ Topics of Malabar Law-Stanams” ‘contributed to the 
Madras Law Journal (vide 13 M. L. J. 161) discusses this 
question at some length, He says in page 163: “ Whatever 
may be the origin of Stanam in any particular case, whether it 
was the result of public law, or owed its origin to a grant by the 
ruling ‘chief to the holder of an office, or was merely the result 


of an arrangement amongst the members of a-Tarwad for the 


maintenance of its social prestige and influence, the first essential 
of a Stanam is that the property vests not in the family of the 
holder but in himself individually and descends to the person 
who succeeds to his dignity. Another essential feature is that 
the stani’s ownership and interest in the property of his tarwad 


ceases on his accession to the Stanam. His relationship and ` 


consanguinity with the family do not cease. For all purposes 
of religious, funeral and other ceremonies the stani continues to 
belong to the family,” Then the learned writer points out that 
the accession to the staniship is not analogous to adoption under 
the Hindu Law. He says further that the stani and his tarwad 
“will have the same rights, of succession to the properties of 
each other as if the severance from the family had been the 
result, not of his accession to the stanam, but of a voluntary 
division between him and the rest of the family” and that 
“the succession to a stanam is generally determined by 
priority of age”. As regards the nature of the estate taken 
by the stani he observes: “ The Estate taken by a stani in the 
Stanam property is a limited one. It is not a mere life- 
estate, for the stani is not only entitled absolutely to the income 
accruing during his life, but he has also the power of creating a 
charge upon the estate or of alienating it where such charge 
or alienation is necessary or beneficial to the estate. His position 
may best be likened to that of a Hindu widow with respect to 
property inherited by her from her husband.” The decision of 
the Judicial Committee of the -Privy Council in, Venkataswara 
Iyan v. Sekart Varma | is in full accord with the above state- 
ment of the law. Their Lordships ‘of the Judicial Committee 





1. (1881) I. L, R. 3 M, 884, 
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sayin page 386: ‘ It appears that in the families of the Malabar 
Rajas it is customary to have a number of palaces, to each af 
which there is attached an establishment with lands for main- 
taining it, called by the name of a stanam. The Palghat family 
have no less than n ne stanams. Each stanam has a raja at its 
head or Stanamdar. The Stanamdar represents the corpus of 
his stanom much in the same way as a Hindu widow represents 
the estatés which have devolved upon her, and he may alienate © 
the property for the benefit or proper expenses of the Stanam.” 
The same view has >een held by Muthusamt Atyar and Parker JJ. 
in Mahomed v. Krishnan Lat page 112. In order to be precise 
it must be pointed out that the Stanam is held eitlier for the life 
of the Stani or of tose in the grade above him: The Wallu- 
vanad Swaroopam, it is conceded, is not different in regard to 
the appointment of these Stanis from the Palghat Raja Stanams 
referred to by their Lordships of the Privy Council in Venkates- 
wara [yan v. Shekari Varma 2. | 


I have referred to this question at some length, because the 
various points arising for decision depend upon a proper under- 
standing of the nature of the estate which a Stani possesses. 

The chief contentions raised in appeal are that the frame of 


‘the suit is not proper inasmuch as there is misjoinder both 


of parties and of cases of action: secondly that the suit is bar- 
red by limitation; and thirdly that the Subordinate Judge is 
wrong in holding that the Ist defendant was not entitled to 


‘succeed to the fifth Stanam in 1895. 


As regards the first point Mr. Rosario contends that all that 


- the plaintiffs can lay claim to is to succeed to the fifth Stanam and 


he is not justified in tacking on to this claim a declaration 
that the lst defendant was not rightly in office in 1895, I cannot 
agree with this contention. The principal relief claimed is that 
the plaintiff owing to his seniority in the age has become entitled 
to succeed to the fifth Stanam in 1903; but it is necessary for 
him in order that e may get into that stanam to prove that the 
Ist defendant whc is holding the third Stanam should vacate it, 
The relief against the 1st defendant is only ancillary to the 
main relief which the plaintiffseeks. I hold the suit was rightly 
framed. ee 


-t e wa 


- 1, (1887) I.L R.1111 M. 106. 2, (1881) I. L, R. 3 M. 384, 
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The next question argued by Mr. Rosario relates to the plea 
of limitation raised, in fourth issue. The Subordinate Judge has 
mixed up questions relating: to limitation and prescription in 
deciding this issue. There are two points to be considered—the 
first is whether the plaintiffs suit is barred by limitation and the 
second whether the lst defendant has acquired a prescriptive 
right to the office. On the first point I am clearl) of opinion that 
the Lower Court is right. The right of the, plaintif to succeed to 
thé 5th Stanam accrued only in 1903. It is true that he might 
have sued in 1895 for a declaration that the lst defendant was 
not entitled to succeed to the fifth Stanam; but he was not 
bound to bring such a suit. I have already pointed out that the 
position of a Stani is analogous to that of a Hindu widow; and 
it is settled law that a reversioner or the -next life estate owner 
succeeding atter the death of the widow is not bound to bring a 
suit during her lifetime for a declaration that the acts of the widow 
are not valid beyond her lifetime. Inthe case af reversioners | 
under the Hindu Law (See Veerayya v. Gangamma 1 and Pra- 
sanna Kumar Mookerjee v. Srikantha Rout 2),it has been held that 
they do not claim through each other. The same principle holds 
good in the case of stanis. Each has an irdependent right to 
the office by being the senior in age when a vacancy occurs. Mr, 
Rosario referred to an observation in Chiruvolu Punnamma v. 
Chiruvolu Perarazu 3 wherein it is said that succeeding Mahants 
and Malabar Stanis have been treated as persons claiming through 
or under their predecessors, though in strictaess they do not so 
claim. I do not think that this observation can be said to be 
an authority for the position that Stanis c-aim through each 
other. I, therefore, hold that.suit is not barred by limitation. 

The next contention is that the 1st defendant from the time 
that he succeeded to the stanam in 1895, prescribed for a 
right to hold a stanam and that the gradations through : 
which he passed. during the 13 years precedirg the suit gave him 
a title by prescription to the office of a Stani. It is established - 
that the first defendant did not continue in any of the. stanoms 
for more than six years. It is not the case, therefore, of a right 
by prescription having been acquired with respect to any one 


‘particular stanam, although in the view that I have taken of this 


1. (1912) I. L. R. 86 M. 570 2. (1912) I. L. R..400. 178. 
8. (1906)I. L. R. 29 M. 390 at page 109s..2. 16 M. L.J. 
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question, the fact of any such acquisition will not stand in 
plaintiffs way of stcceeding to the fifth stanam. Reliance is 
placed upon Annasemi Pillai v. Ramakrishna Mudali 1 for the 
position that what -he Ist defendant prescribed for is a right to 
a stanam independent of the fact that it related to the fifth, 
fourth or third stanam, and as more than twelve years have 
elapsed since he so prescribed, his right had become perfected. 
The first answer to this contention is that before prescription 
can give a valid title, it must be acquired against specific indivi- 
dual. Prescription acquired against A cannot be tacked on to 
prescription acquired against B and C and the prescriber cannot 
say that as he has been holding on against A, B anéC in 
Succession for over the statutory period he has acquired a title 
thereby. The priacipal requisite of prescription is that the - 
person prescribing should endeavour to get the rights of an 
individual tn whem the property inheres. Another answer is 
that a stanam is net like a trusteeship. A trusteeship involves . 
rights and obligatoons apart from the possession of property, 
whereas a stanam 5 dependent upon the possession of property 
alone. It has beer held in Koman Nair v. Kozhisseri Nair 2 
that there can be ro declaration of a right toa stanam independ- 
ent of rights to p-operty, it follows from this that a right ina 


‘stanam cannot .be. acquired divorced from the rights to the 


property appurterant to that stanam. Annasami Pillai v. 
Ramakrishna Mudali 1 has therefore no application. On the 
other hand Ram Eali v. Kedar Nath? isin point. There it. 


was held that when a third party had acquired a prescriptive 


right against the wadow in possession, the next life estate holder, 
the daughter, was not affected by the acquisition of such right 
and can sue to recover possession of the property. This has 
been followed in Amrit Dhar v. Bindesri Prasad 4, the principle 
of these decisions teing that, until the right to sue accrues either to 
a succeeding life estate holder or to the reversioner, the prescriptive 
title will only ašect the rights of the party in possession. 
Following that enalogy, I must hold that any prescription 
acquired against a stani entitled to possession will only take 
away his rights to be in enjoyment of the property and will not 


1. (1900). L. E 24 M. 219. 2. (1911) 1. M. W. N. 358. 
$. (1892) I. L. E. 14 A. 156. 4, (1901) I. L. R. 23 A. 448. 
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bar the right of the next person to claim possession of the 
property when: succession opens tohim. For these reasons, I 
hold that the suit is neither barred by limitatian nor did the 


Ist defendant acquire a title to continue in possession by 
prescriptive right. 


On the merits, the principal question is whether the Ist - 


defendant who was a Patinharakara Raja in 1895 rightly 
became the fifth stani in that year. This question has been dis- 
cussed before us from four points of view, namely, that the 
Patinharakara Raj is a stanom, that the lst defendant did not 
relinquish that stanom when he attained to the fifth stanom and 
consequently he lost his right to the latter, that Ariyittu Vazcha 
is performed to the Patinharakara Raja and that disables him 
from succeeding to any of the five stanams and that there are 
instances in which the holder of the Patinharakara stanam has 
been superseded by his juniors in age indicating thereby that the 
holding of that stanam is a bar to succeeding to any of the five 
Stanams. 


As regards the question whether the Patinharakara Raj is a 
stanam, I have come to the conclusion that it is, Exhibit XXIV 
is a letter written in the year 1847 by the then Valiya Raja to 
the revenue officials. In that the writer says “ in this Swaroopam 
there are 9 Kooruvazchas (stanams) ” made up of the 5 principal 
stanams and the four other stanams, namely the Kizhekkakara, 
the Patinharakara, the Kolathoor Thamburatti and the Katanna 
Mooththen Thamburatti stanams. This was long before disputes 
arose and this document to my mind is conclusive- on the 
question whether the Patinharakara is a stanam of the same 
nature as the other five stanams, Exhibit XIII, a letter written 
by the Patinharakara Raja in the year 1859 to the Collector 
confirms: this view, and it is further supported by Exhibits'.A, B 
and C. Mr. Rosario relies upon Exhibit F which contains a 
written statement filed by the then Patinharakara Raja in a suit 
of 1873 in which he speaks of thé Kizhekkakara Kovilagam 
having lapsed to the Patinharakara Rajah, and argues that this 
right of survivorship is inconsistent with Patinharakara being a 
stanam. Iam not prepared to accept this contention. Exhibit 
F makes no -reference to the other five stanams and it is not 


clear that succession to property on the extinction of heirs leads 
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necessarily to the ccnclusion that the person succeeding is not a 
stanam holder. | 

The next point to be considered is whether a man can hold. 
two stanams at the same time. It is conceded that it is not the 
general practice; but the evidence on this point is to my mind 
very inconclusive. The Subordinate Judge refers to a large 
number of documents as bearing upon this question. They are 
Exhibits G, H, J, N, P, Q, R, AA, and FF. As regards Exkibits 
H, J, P. Q, R and FF, they only show that a man who succeeded 
to one of the staname did not concern himself with the management 
of the affairs of the Xovilagam from which he came. It does not 
follow from this that one person cannot hold two stanams. 
Mr. Ramachandra Aiyar has conceded that, if all the members 
of the Kovilagam from which the Stani came are dead, there is 
nothing to prevent the Stani from getting possession of the 
property of the Kovilagam. Ordinarily no doubt by virtue of 
the Stani being provided for from the income of the properties 
attached to his stenam the other members of the Kovilagam 
will be allowed to eajoy the properties of the Kovilagam to his 
exclusion. It does not follow therefrom that the Stani has lost 
all his rights in the Kovilagam. Exhibit’ G is a written statement 
by the present lst defendant while he wastholding the Fatin- 
harakara Raja Stanam in 1887. In paragraph 2 he says: 
This defendant heving attained Patinharakara Rajah’s stanam, 
has given up all his rights to and management of the Kovilagam 
properties.” He does not say that he had lost his rights to the 
properties by virtue of his succeeding to the Patinbarakara 
Stanam. Exhibit N isa deposition by the mother of the lst. 
Defendant in the yeat 1886 in which she says of the then 
Patinharakara Raje that “he resides permanently in Patin- 
harakara. He has been appointed to that Kovilagam from here. 
Then, he has no right whatever to the property of this Kovi- 
lagam.” This does not advance the case further. Exhibit A A. 
referred to by the Subordinate Judge makes no reference to the 
Patinharakara Raja giving ‘up his rights in the property of his 
Kovilagam. The inference to be drawn from these documents 
may be thus stated. Ordinarily a man holding the Patin- 
harakara Stanam will not concern himself with the affairs of the 
Kovilagam from which he succeeded to the stanam. ‘True there 
are no instances, excepting in the case of the Ist defendant, of 
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a man holding one of the five stanams also holding the Patin- 


harakara Stanam. It may be the first -defendant | is holding | 


wrongfully the Patinharakara Standm but I - cannot say it is 
proved that he 15 disqualified from holding any of the five 
stanams from the fact of his still retaining the Patinharakara 
Stanam. Mr. Ramachandra Aiyar contends that before a man 
can attain to one of the five stanams he must be a Valiya 
Thambiran of one of the Kovilagams, and that as when a man 
becomes the Patinharakara Rajah, he can no longer be the Valiya 
Thamburan of the Kovilagam from whica re came, he cannot 
succeed to one of the stanams. The term Valiya Thamburan 
is applied to the senior male in a ‘kovilagam. It is not an office 
or a dignity and, I see no sufficient evidence for the position that 
a man should be Valiya Thamburan in his Kovilagam before he 
can claim to hold a stanam. Supposing all the three or four 
stanams become vacant at the same time, the three or four men 
senior in age will naturally succeed to these stanams. All of 
them cannot be Valiya Thimburans. It is curious, as pointed 
out by Mr. Rosorio, that in Exhibit PPP. the only stanam holder 
‘who is mentioned as being disqualified to attain to any other 
stanam is the holder of the Onnukura Ay:ram Stanam.. No 
reference is made in that document to the disqualification of the 
Patinharakara Raja to hold the other Stanams. For all these 
reasons I hold that this contention must fanl. 


The next question. for decision is whether the Patinharakara 
Raja is entitled to the Ariyittu Vazcha and, if so, whether that 
is a bar to his claiming one of the five stannms. Exhibit XXIV 
leaves no room for doubt that the Patinharekara Raja in entitled 
to Ariyitta Vazcha. It is said to be the ceremony of coronation. 
Upon the materials before me I must hold that it is only in 
special cases that Ariyittu Vazcha is performed. The Valiya 
Raja has this Ariyittu Vazcha and the Thamburatti of Kolathoor 
enjoys that privilege. The question ts what legal effect should 
be attached to the performance of the Ariyittu Vazcha. The 
witnesses examined in this case on behalf of the plaintiff say 
that there is no Ariyittu Vazcha in the case o: the second, third, 
fourth and fifth stanams, because those stanam-holders have 
something higher to look to, and the learned Vakil for the res- 
pondent asked us to draw the inference therefrom that, where 
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Ariyittu Vazcha is performed for a particular Stani, that man 
can have no otker stanams to aspire to. I cannot 
accept this argument. This converse of what a witness states 
is not to be taken to be his deposition. Moreover, if, as the 
learned Vakil, contends, the Ariyittu Vazcha is conclusive upon 
the disability of the Ist defendant to succeed to any of the five 
stanams, it should Have been specially pleaded in this case. 
There is no mention of it in the plaint, no argument was addres- 
sed to the Subordinate Judge upon this question ; not only this, 
in the litigation which wes started in the year 1898 no reference 
was made to this ceremony of Ariyittu Vazcha ; and in the various 
depositions which were teken by the Tahsildar in the year 1896 
shortly after disputes arose, no member of the family deposed 
that the fact of Ariyittu Vazcha being performed to the Patinha- 
rakara Raja was a reason for his being excluded from the five 
Sstanams. I have, therefore, come to the conclusion that the 
evidence relating to the legal consequences of the performance 
of Ariyittu Vazcha is inconclusive, and that, as this point was not 
relied upon before the Tahsildar or in the previous suit or in 
this litigation in the court below, we should not base our 
decision on it. 

It is finally contended that there are instances of a Patin- 
harakara Raja having been superseded by his juniors in age in 
attaining to the fifth stanam and that shows a consciousness on 
the part of a various Kovilagams that the Patinharakara Raja 
cannot succeed to any of these stanams. Four instances of 
supersession have been referred to. The first is that of Unni 
Kuna Kunhan who Eecame the fifth Raja in 1025. He belonged 
to the Katanamanra Kovilagam. The second is the case of 
another Unni Kunhen who became the fifth Raja in 1030. He 
belonged to the Ayianazhi Kovilagam. The third is the case 
of Umruattan who succeeded to the fifth Stanam in 1036. He 
belonged to the Margada Kovilagam. The fourth is the case of 
Ponunni who belonged to Ayiranazhi and who, the plaintiff says, 
succeeded to the fifth Stanam in 1038, but who, the Ist 
defendant says, atteined that stanam only in 1041. All these 
four instances are said to have occurred when Bhanu Tham- 
buran was in the Patinharakara Raj from 1838 to 1865, that is, 
from the Malayalam year 1013 to 1040. With regard to the first 
three instances it is denied that these men were junior in age to 
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. Bhana Thamburan. As regards the fourth instance it is conceded 
that Ponunni was younger than Bhanu bat it is argued that’ as 
-Ponunni succeeded to the fifth Stanam only in 1041, that is, after 
the death of Bhanu in 1040, That case is,not an instance in 
point.. Alarge number of documents were referred to in this 
connection. They are Exhibits H, Y, Z, AA, BB, CC, DD, FF, 
KK, LL, MM, NN, FFF, and OOO. Before dealing with these 
documents, I must deal with the objection raised by Mr. 
Rosario to some of them on the ground that they are not receiv- 
able in evidence. Exhibit AA is a ‘deposition given by one 
Kavunni who was the fifth Stanomholder in the year-1885. “His 
evidence relates to the succession of Ponunni in 1038. The 
learned Vakil objects to the reception of this document in 
evidence on the ground that it is not a statemen: relating to the 
existence. of any relationship by blood, marriage. or adoption 
and consequently it is not covered by S. 32 Cl. (5) of 
the Evidence Act. Illustration (d) to S. 32 suggests that a 
letter contaimng the date of birth will be teceivable in evidence. 
The. words “relationship by. blood, marriage or adoption” 
have been construed to include statements relating to the date of 
the birth of a deceased person. ` 4 
In Ramachandra Dutt v. Jogeswar Narain Deo 1 and Dhan 
Mull v. Ramachunder Ghose 2 the learned Judges of the Calcutta 
` High Court held that evidence of this kind is. receivable under 
S. 32 Cl. (5). Following these decisions Bashyam Aipyangar J. in 
Oriental Government Security Life Assurance Company Limit- 
ed v. Narasimha Chari 8 decided that documents containing the 
date of birth of a deceased person come properly under Cl. (5) of 
S. 32. The principle of these decisions, I take it to be, that in 
order to ascertain the relationships referred to, the dates of birth 
or death of deceased persons will be material. The date of birth 
will in many cases be an important factor in ascertaining relation- 
ship by: blood. I must, therefore, hold that Exhibit AA is 
receivable in evidence. The next objection relates to the admis- 
sibility in evidence of Exhibits KK, LL, and MM. These are 
depositions given in Suit No. 13 of 1898 brought by ‘the third 
defendant for establishing his right to the fifth stanam. The 
argument of the learned vakil for the appellant is that that 
suit was not between. the same parties or their representatives 
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in interest under the proviso to S. 33 of the Evidence 
Act and consequently the depositions given in that case 
should not be read 2s evidence in the present case. In that suit 
the third defendant -ontested the right of the first defendant to 
hold the fifth stanam. He was then litigating a question in which 
the present plaintiff is undoubtedly interested. It may be that 
the plaintiff does not claim through the 3rd defendant: -but is 
he not a representative in interest of the 3rd defendant who brought 
O. S. No. 13 of 1893? The term “ representative In interest” 
would no doubt inzlude persons who have derived title from 
another, I am of opinion, it also includes persons having the 
same interest in the subject-matter of the litigation, It will 
comprise all persons on whose behalf, though not in their names 
or as representing them, the previous litigation is carried on. In 
other words, all persons, whose rights are litigated bona fide by 
a person virtually or behalf ofa class though they themselves are 
not eo-nomine on he record, will be considered’ in the eye 
of law as representatives in interest of the previous litigant. 
The judgment of Couch C. J.. in Mrino Moyee Debia v. 
Bhoobun Moyee Debia 1 tends to show that where the interests 
are identical and where the object of the litigation is to advance a 
common claim, evidence given in a former judicial proceeding 
can be received in a subsequent proceeding. The learned Chief 
Justice leaves the question open whether the principles of 
English rules of evidence relating to similar matter should not’ 
be adopted in India. Although ‘the learned Chief Justice does 
not quote it, it was zlear that he was referring to the case of 
Pyke v. Crouch 2, That case supports the view I have indicated. 
My conclusion is that these documenis are receivable in evidence. 
This reasoning does not apply to Exhibit NN., which is a 
deposition given by the third defendant who isstill alive and who 
has not been examined. The depositions themselves when closely 
examined are not precise in regard to the age of the persons who 
succeeded to the stanam and Iam not inclined to place much 
reliance upon them. Moreover, all of them were made citer 
controversy had begun and it is not safe to act on the statements 
contained in them. Nor am 1 prepared to believe the 
depositions given by the plaintiff’s first, fourth and 4fth 
witnesses. As regards Exhibit FFF, it is clear that it has not 
1. (1874) 28 W. R. 49, 4, 91 E. R. 1887. 
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been proved to have been written by Bhanu Thamburan. On the 


other hand ‘the deposition of the plaintiffs first witness makes it 


clear.that it was not written by him.” H- Exhibit FFF is not 
proyed, Exhibit Y cannot avail the plaintiff. Still there are 


Exhibits AA and CC depositions given in the year 1885 which. 


make it clear that Ponunni succeeded to the fifth Stanam in 
the year 1038, ° As it has been conceded before us that Ponunni 
was junior in age and that Bhanu Thamburan -did not die till 
1040, that it is a clear instance of the ‘supersession of a 
Patinharakara. aja. Ido not think that the inference which 
the Subordinate Judge draws from Exhibits Z end BB and DD 
is correct, On the whole my conclusion is that one instance in 
which the holder of the Patinharakara stanam has been superseded 
by his junior in age has been proved. 


e- On these findings the question is whether the plaintiff has: 
established that the 1st defendant in the year 1695 had no right: 


to succeed to the fifth stanom. .It is common ground that the 
senior in age is entitled to succeed to that Stanom, if no-infir- 
mative circumstances exist. The burden is, therefore heavily 
upon the plaintiff to prove his case. All that has been 
established in the case is that Bhanu Thamburan who was 


Patinharakara Raja between 1838 and 1855-was superseded by- 
Ponunni ; and also. that the ‘first defendant did not renounce 
his right to the Patinharakara stanam wher. he became the fifth. 
Raja. Does it necessarily follow from these facts that it was in. 


conscious belief that a Patinharakara Raja 1s noz entitled to the 
fifth stanam that the supersession took place? It is consistent 


with the theory that Bhanu, either because he thought that, the- 


chances of succeeding to the Valia Rajaship by. passing through 


the intermediate stages were too remote or because there was a 


palace attached to the Patinharakara stanom, whereas there. was 


none for the fourth, third and second stanems, considered that 
he will not be wise in giving up his then position for the remote- 
chance of succeeding to the first stanam and to the place attached: 
thereto. The proved instance is as inconsistent with a volun- 


tary giving, up. of rights as with the view that a- Patinharakara 
Raja is not entitled to the fifth stanam.. As has been pointed out in 
Ramanand v: Surgiani 1, where the proof of custom is consistent 
with the continuance of the ordinary course of events or: with a 
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deviation from it, the court should come to the conclusion ‘that 
the custom has not been proved. There has been no decision 
of a Civil or Revente Court, and there is no record of any kind 
showing that the Patinharakara Raja is not entitled to succeed to 
the fifth Stanam. The evidence of neighbouring Swaroopams 
like that of Palghat and of the Zamorin should have been avail- 
able to prove a custom like this, if there is any foundation for it. 
I do not propose discussing the quantum of proof that is neces- 
sary to establish a family custom. The principles enunciated in 
various decisions may be thus stated: “To becomea family 
custom, the usage in question must have been prevalent in the 
family during a lorg period. It must have become a distinct 
tradition in the fami-y. In proof of a family custom one of two 
things must be shown either a clear, distinct and positive. tradi- 
tion in the family that the custom exists or a long “Series 
of instances of anomalous successions from which the custom 
may be inferred. It is no doubt trus, as pointed out in Kuar Sen 
v. Mamman 1,that che principle of the English Common Law 
that the custom must be immemorial does not apply in India. 
At the same time it Las to be remembered that their Lordships of 
the Judicial Commitzee in Chand:ka Bakhsh v. Muna Kunwar 2. 
laid down where four instances of inheritances in derogation of the 
ordinary law were proved, that the custom had not been 
sufficiently establishzd. In the present case it is for the plaintiff 
to prove that the first defendant was under a disability at the 
time that the fifth Stanam became vacant. Heé has to show.that 
it is the custom o: the family that, when the senior in age 
occupies the Patinherakara Raj, he is disentitled to succeed: to 
any of the five Stanems. He has also to show that there was a 
consciousness amorg the members of the Swaroopam that a 
tradition exists: excluding the Patinharakara Raja from these 
Stanams, The evidence adduced in this case is altogether 
insufficient to establish any of these propositions. I must hold 
that the plaintiff has failed to prove the case set up by him and 
that his suit should >e dismissed, in the circumstances of the 
case I think each perty should bear his own costs throughout. 

Appeal 239 wil. also be reversed. 

The memorandum of objections will be dismissed. 

Ayling J :—I concur. . 
1. (1895) LL.R. 17 A. &7at92. 9. (1902) L.R. 291, A. 70 LLR, 24 All, 275, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Napier. ; 
Alamelu Ammal and another ... Appellanis* (Plaintiffs). 
v. 
Balu Ammal and another ... Respondents (Defendants) 


Hindu Law—Widow—Invalid will—Tiile derived urcder—Repudiation— 
Estoppel—Dalion v. Fitzgerald—Applicability to ‘India—Evidence Act—S. 115— 
Quaere, if cxhaustive—Partition—Registered Instrument— Necessity. 

Where a sonless Hindu widow, entitled only to a widow’s estate in her 
husband's properties, executed a will in favour of her three daughters describing 
herself as the absolute owner of the properties and bequezthing them to her 
daughters absolutely, and after her death, the three daugEtars effected an oral 
division of the properties g-t under the will, each taking a third share absolutely 
in accordance with the will, and enjoyed the properties separately, and, subse- 
quently, one of thedaughters died leaving a daughter who got into possession 
of her mother’s share, Held, in a suit by the suryiving daughtezs for the recovery.of 
the third share of their deceased sister on the ground that ther were entitled to it 
in preference to their neice, that the plaintiffs were not estopped from claiming 
the share by reason of their having taken possessicn unde: the will of their 
mother but that, by the partition agreement, they were precluded from enforcing 
their olaim, inasmuch as they had relinquished the:r rigks of survivorship to 
the said share. 

Dalton v. Fitzgerald (1), Paine v. Jones (2), distinguished. Rup Chund 
Ghosh v. Searveshwar Chandra Chandra (8), Rammakkai v. Bamasami (4), refer- 
red to. 

Per Sadasiva Aiyar, J :—Quaere if 8.115 of the Evidence Actis exhaustive of 
the law of estoppel to be applied by the Courts in India. 

Rup Chund Ghosh v. Sarveshwar Chandra Chandre (8), referred to. 

A partition of immoveable properties of whatever value can be effected without 
any registered instrument in writing as itis not an exchange, sale, mortgage or 
lease. wW 

G. Yannessa v. Mohara Ramessa (5) Satya Kumar Banmer ee v. Satya Kripal 
Banerjee (6), followed. Rewan Pershad v. Mussumat Radha Eeeby (7). Subra- 
mânia Aiyar v. Savitriammal (8), Ariya Puthira v. Muthukumarasami (9), distiné 
guished Latchmiammal v. Gangammal (10), Tiruvengadachariar v. Ranganatha 
Aiyangar (11), referred to. i 

Second appeal from the decree of the Court of the Subordi- 


nate Judge of Tanjore in A. S. No. 2 of 1911 preferred against 
the decree of the Court of the Ditrict Munisif of Tiruvadi in O. 
S. No. 71 of 1910. 

* S. A. 119 of 1918. 15th October 1914. 





1, (1897) 2 Ch. D. 86. 2, (1874) 18 Ec. 320. 

3. (1906) I. L. R. 38 O. 915. 4, (1899) I. L. R. 22 M. 522. 
5. (1898) J. L. R. 25 O. 210. 6. (19091 19 C. L. J. 503. 

7. (1860) 4 M.I. A, 157. 8. (190814 M. G. T. 354. 

9. (1918) J. L. R. 87 M. 423. 10, (1910, I. L. R. 384 M. 72. ` 


11. (1908) 13 M. L. J. 500. 
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aaa! bp ACR Aiyangar for A. Venkátřama Awar for Ap- 
pelkants. Ah : 
C: V: Ananthaerishna Aina and P. s. Vaidyanatha Aw 
for Rësbóndėnts; `; ae KAN T 
_ The Court deltvered the following 


` Judgment :—Sadasiva _Atyar, J :—The plaiitiffs ` ate the 
‘appellants. They. are two out of the three . _daughters ‘¢ af one 
Sam basiva Aiyar who died in 1880. The lst defendant is the 
daughter and heir cf one Subbammal who is now dead and who 
was also a daughter of Sambasiva Aiyar like the two plaintiffs. 
‘The mother of the plaintiffs and of Subbammal died in 1899 
having enjoyed a w.dow’s estate in the properties. Shortly before 
„her death however, she executed a will treating the properties 
‘as her absolute prcperties and bequeathing the lands described 
in the plaint B schedule absolutely to her three daughters 
namely, the two plaintiffs and Subbarmmal. The daughters 
accordingly divided the B schedule properties into 3 equal 
‘shares: by an oral d_vision, shortly after their mother’s death pur- 


_ porting to take each one-third absolutely according to the willof 


their mother. Subbamma! died in 1908 and her one-third share 
(the plaint schedule property) was taken possession of by her 
daughter (the 1st d=fendant) as her heir. Now the two plaintiffs 
have brought the suit out of which this second appeal has arisen 
on the allegation that the plaint schedule property was taken by 
their sister Subbar-mal as heir of their father, Sambasiva Alyar 
after the death of their mother in 1899 and that that property 
which the Ist deferdant has so taken possession of belongs to 
them after:the deata of their sister Subbammal. (The plaintiffs 
in.their plaint dishonestly suppressed the fact that Subbammal 
had been enjoying -he plaint one-third share separately under ‘a 


_ partition to which the plaintiffs were parties and they made a. 


false allegation thet the plaintiffs two shares and Subbammal’s 
shares were all enjoyed according to the convenience of the three 
sisters without an} permanent division by the plaintiffs and 
their sister Subbanunal till the latter’s death). 


The “Lower Courts dismissed the plaintiffs suit on ‘the 
ground that the plaintiffs are estopped from claiming. title’ to 
possession of this one-third share as heirs. of their father 
because they and their sister purported to take the land 
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under .the will of their mother. which gave'.one-third absolu- 
tely to Subbammal. The Subordinate Judge relied upon the 
English case of Dalton v. Fitzgerald 1, in support of his-view. 
The case Dalton v. Fitzgerald 1, and the prior.case of Paine v. 
Jones 2, were considered. in Rupchund Ghosh v. Sarveshwar 
Chandra Chandra 3, Rampini J. says: “In Dalton v. ‘Fitege- 
rald 1, the defendant obtained possession of certain land from a 
grantor, who had no title to it. By means of that’ possession, 
he -was able to acquire a good title by possession against the 
true owner. Hence, he was held to be estopped as against ‘the 
grantor and his remainder men from disputing the validity of the 
deed. of grant.” Thus the case of Dalton v. Fitzgerald 1 is 
authority only for the proposition that if possession is acquired 
under a particular grant and could not be traced to any other 
title, then as regards that particular property of which’pos- 
session was so obtained the grantee cannot claim the benefit 
of the English Statute of Limitations?.e., < claim to acquire an 
absolute title by adverse possession so as to deprive|the remainder- 
men who were granted rights in remaindet under the same 
grant under which the life tenant secured possessicn and entered. 
into possession as life tenant. As, Rampini, J. says “the rule 
of estoppel laid down in Bigelow would seem to be that the 
estoppel only exists so long as the grantee claims under the title 
of his:grantor alone.” Woodroffe, J: says.“ that if a grantee. 


assert no other right or title than that from a common grantor, : 


he will be-preciuded as against another. grantor under the same 
instrument from denying that his grantor’ had:a title, when he 
conveyed.” See also Bigelow on Estoppel 6th Edition pp. 376 
and 377 as to the limits within which the doctrine of a 
laid down in Dalton v. Fitzgerald 1 should b2 confined: 7 

Without going so far as was said in Rupchand Ghosh Ve 
Sarveswar Chandra Chandra 8 that S. 115 ofthe Evidence; 
Act -is exhaustive on the law, of estoppel to be applied by. 


the Courts in India, I am of opinion that Dalton v. Fitz-. 


‘, gerald 1 should not be extended beyond what is absolutely- 
necessary to support the decision on the facts of that particular. 


case. So confining it, the present case is clearly distinguish- 


able because (1) the plaintiffs do not rely upon the posses- 


sion got under the will to claim the benefit of any statute ~ 
Sia (1897) -2 Gh. D. &6. KO 18 By. 320. =- -e = 
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of limitations-giving the possessor absolute title, (2) the plaintiffs 
do not-claim a higher right fo the two-third share which was 
granted to them by the will and of which they are in possession, 
than the right which was so given by the wil] but their claim 
relates to the other one-third share to which no right was granted 
to them by the will, (3) neither their title nor their possession as. 
regards the two-third share, need be traced to the interest in the 
will at all but it can be traced to their undoubted right -as legal 
heirs of their father. The decisions of the Lower Courts cannot . 
therefore be supported on the ground on which they have based 
the said decisions. Mr.C. V. Anantakrishna Atyar, Vakil for the 
Respondents argued that the Lower Court’s decisions covld be 
supported on two other grounds: (a) that the plaintiffs. are es- 
topped by S. 115 of the Evidence Act from claiming title to the 
one-third share; (b) that in any event, as the plaintiffs.and 
Subbammal effected partition on the understanding that 
Subbammal should enjoy the property without any right in the 
plaintiffs to take her one-third share from her heirs or her assig- 
nees on her death, the plaintiffs cannot rely on their right of 
survivorship which they-relinquished by the partition arrange- 
ment. As regards the first contention, I do not think there 15 
anything on the record from which it could be established that the 
plaintiff's by their conduct induced Subbammal to do anything to 
her own detriment. Subbammal and the plaintiffs all allowed their 
mother to execute the will and they all took under that will. So 
representation was made by the plaintiffs to Subbammal or by Sub- 
bammal to the plaintiffs. Either all of them were ignorant of their 
real rights or all of them knew their real rights and chose to act 
according to their ignorance or in spite of their knowledge as the 
case may be. This contention therefore fails. The second 
contention involves more difficult questions. It must now be 
taken as settled that a partition of immoveable properties of 


' whatever value can be effected without any registered instrument 


in writing as itis not an exchange, sale, mortgage or lease. (See 

Gyannessa v. Mobara Kannessa 1, which was decided by Amir 

Ali and Macpherson JJ.) feel bound by the authority of the 

decision of the eminent judges who took part in that case as that 

decision seems not to have been questioned in any other High 

Court: In Satya Kumar Banerjze v. Satya Kripal Banerjee 2, 
1, (1897) I. L. R. 250. 210. 2. (1910) 10 €. L. J. 603. 
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the decision in Gyanessa v.'Mobara Kannessa 1, was followed 
and reference is further made to the Privy Council case in Rewan 
` Persad v. Musstimat' Radha’ Beeby.2. But the Privy Council 
case had been decided long before the Transter of Property Act 
came into force. In Subramania Aiyar v. Savitri Ammal'®, 
it was held that if a partition was effected by an instrument in 
’ writing and if the property was of the statutory value, the deed 
of partition must be registered. But as pointed out in Satya 
Kumar Banerjee v. Satya Kripal Banerjee 4, the case ‘in 
Subramania Aiyar v. Savitri Ammal 8, does not’ lay down 
that partition cannot be effected orally. As I said before, 
I am not prepared to dissent from the view that notwith- 
standing the Transfer of Property Act, a partition of immovea- 
ble property of whatever value may be effected by oral arrange- 


ment. In Arya Puttira v. Muthukumarasami 5, I have `' 


ventured to state ` that “all conveyances of ownership right 
in lands were intended to be brought under ‘sales’ or ‘gifts’ or 
exchanges’ and to be effected as a rule by registered instruments : 
and I also expressed the wish that the British Indian Legislature 
would pass an enactment making a registered writing indispensa- 
ble for the validity of all settlements, partition agreements, and 
wills and authorities to adopt making very few exceptions in 
special cases (such as soldier’s and sailor’s will.) I took it for 
granted i in that decision that it was too late to hold that parti- 
tion agreements could be validly made only by registered 
instruments. _ | | | | | 


In Latchmanammal v. Gangammal 6, Benson and: Krishna- 


swami Aiyar JJ. held that there’ is nothing in the Transfer of 
Property Act to prevent co-widows from effecting an absolute 
devision of properties orally. It seems to have been conceded 


there that if the partition be only for life with the right of sur- ' 


vivorship it maybe valid though oral. Reliance was placed in 
that case on Tiruvengadachariar v, Ranganatha Aiyangar 1, 
for the view that partition need not be in writing. But the case 


in Tiruvengadachariar v. Ranganatha Aiyangar 7, was the case © 
—— a 


1. (1897) I. L; R. 25 C. 210. 2. (1860) 4 M. ©. A'-137, 

3. (1908) 4 M. D. T. 854. 4. (1910) 106.1. F. 508. 

5. (1913) I L. R. 37 M. 428. ` 6. (1910) I: L. R. 84 M. 72, 
7, (1903) 13 M. L.J. 500. c 
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of an oral transfer of lands to a sister by two-brothers in satis- 
faction of a claim made by her. I ventured to doubt the correc- 
tions of that decisionin Arya Puthira v, Muthukumaraswemi 1. 
But so far as pactition agreements are concerned, I have not 
come across any case which treats such transactions as coming 
under sales or exchanges. While Ido not adopt the entire 
reasoning in Latchmanammal v. Gangammal 2, therefore, I 
think that if a part:tion (which involves relinquishment of mutual 
rights) can be: effected orally, the mere fact that the rights 
mutually relinquisked under the oral partition are to continue- 
for periods of greater or less duration cannot have much bearing 
on the question whether written instruments are required to 
effect valid partitions. In this view, the plaintiffs having effected 
an oral partition with Subbammal giving her under the oral 
partition agreement an absolute right in plaint properties which 
gift involves the relinquishment by themselves of their right to 
claim possession of the property if they survived Subbammal, the 
saidpartition arrangement is binding upon them though ii may 
not bind the reversioner entitled to the estate of Sambasiva Aiyar 
after the plaintiffs death and hence I hold that the plaintiff's 
suit was rightly dismissed. See Ramakka v, Ramasami 
Naicken 8. Inthe result the second appeal is dismissed with 
costs. . ; 
Napier J:—I concur with my learned brother in holding 
that there was an cral partition acted on by the parties and that 
accordingly the second appeal should be dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—-Mr Justice Kumarasami Sastri, ne 


Natesa Padayachi ... Complainant * (Petitioner). 
Criminal Procedure Code, Ss. 485, 489—Acquittal—Revisian aqainst—Powers - 
of the High Court. 


"Though the-High Court has jurisdiction to interfere in revision with an ac--- 
quittal the jurisdiction will be exercised only sparingly where itis urgently de- 


manded in the interests of public justice. 
Petition under Ss, 435 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying the High Court to revise the order of the 


Orl. R. P. ao 1915. 19th April 1915. 
‘, (1918) I.L.R. 87 M, 422. 2 (1910) LLL.R. 84 M. 72, 


8, (1899) L.L,B. 92 M, 225, 
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Court of Sessions of the GA Opo District in Sessions ‘Case 
No. 52 of 1914. ; ac . S 2, Aas 
R. K uppusami ‘Iyer for Petitioner. ` ` he ee 


"The Court made the following 


- Order -—This isa petition to revise the order. of the Sessions 
Judge of ‘Trichinopoly acquitting the accused. The chief ground 
is that. the Judge.did not examine all the prosecution witnesses 
but made up his mind after two of them were examined. 


“As both of the assessors were of the same opinion as the 
Seasons Judge it would require very strong grounds for the High 
Court to interfere even-if such 2 power exists. It is significant 
that the Government has not appealed against the acquittal. 


It. is very doubtful. if ‘a private party should, as a matter 
of right, be allowed to move the Hight Court in such 
cases. In Tandavan v. Periannan 1, i: was held’ that 
an appeal. against an. acquittal by way of revision was not 


contemplated by the Criminal Procedure Code and their Lord- 


ships refused to hear the Petitioner’s counsel. In the case 
Sinnu Goundan in re ?. (In re Sinnu Goundan) Mr. -Justice 
Miller observes as follows :—‘‘ It seems to me that to entertain 
proceedings by way of revision on a District Magistrate’s report 
in a case when an ‘appeal would lie from an. acquittal is contrary 


to the spirit if not to the letter of sub-section 3 of 5. 435 of the 


Criminal Procedure Code.” aaa 

The restricted view taken by the Modes High Court as to the 
scope of S. 417 and 439 Criminal Procedure Code in Tandavan 
v. Periannan 1, has not been accepted by other courts; while the 
power of the High Court is recognised, it kas been- confined 
within very narrow limits. -I need only refer to Sukho v. Durga 
Prasad 8, Queen Empress v. Ala Baksh 4, Emperor v.: Madar 
Baksh 5, In the matter of Sheikh Amiruddin 6, Heerabad v. 


Framjt Bhikaji 1, T, Municipal Committee of Dacca v. Hingoo . 
Raj 8, The Deputy ‘Legal Remembrancer v. Harme Bastolu’ 9, 


1. (1890) I. Li R. 14 M. 863. 2, (1914) 36 M. L. J~- 160. . 
3. (1879) I. L. R. 2 A. 448. 4, (1884).I. L. R. 6 A484. 
5. (1909) I. L. R. .25.A. 128. 6. (1901) I. L. R. 24 A. 846. 
7. LL. R15 B. 849 8, (1882) I. L. R. 8.0. 895, 


9. (1894) I. L. R. 22 C. Ba 


“Nabesa 
Padáy. achi 
Tir re: 


—— 


j Kumarasami 


Sastri, J. 


Kurbarasami 
` Sastri, d. 


Vellayanam- 
balam 


v. 
Solai Servai. 


692 THE MADEAS LAW JOURNAL REPORTS. (vob. XXVITi 


Rupal. Mandal v. Keshav Mandal 1, F. D. Bellew v. Messrs. 
Parker 2, Rakhal Day Roy v. Kailash Barn 8, Kangali Sardar 


"Vv. Bame Chamchateree 4, Shaikh Bagu v. Raikha Singh 5.. 


Though in some of the cases.above cited the Calcutta High 
Court went much farther than the other courts as to the extent 
of the powers of the High Court the latest case on-the point 
Fanjelan Thakur v. Kasi Choudri 6, lays down that the:powers 
of revision should be exercised when it is urgently demanded in 
the interests of Public Justice. 

I entirely agree with the following observations of Jenkins 
C. J. in the above case. “I am not prepared to say, that the 
court has no jurisdiction to interfere on revision with an acquittal 
but I hold it shoulc ordinarily exercise this jurisdiction sparingly 
and only where iz is urgently demanded in the interests of 
public justice.” 

In the present case I do not think that there'has been such 
a patent.miscarriage of justice as to call for interference by the 
High Court. Two of the important witnesses for the prosecution 
were disbelieved by the Judge and the assessors and I cannot say 
they were wrong. The power of the court to.stop the case if it 
thinks a waste of time to go on is’ undoubted though the stage 


at which it ought to do so may be.a inatter of opinion. 


I do not think this is a fit case for interference and dismiss 
the petition. Dee 


_———_— nananih 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Kumarasami Sastri. 


Vellayanambalam ` Petitioner.” (Complainant) 
V. r , 
Solai Servai ard another ... Respondents (Accused:) 


t 


.” Oriminal Procedure Code S. 435 439—Acguittal—Revision against— Notice of 
appeal—Failure to serve on District Magisirate— Irregularity. ; 

The High Court will not interfere in revision with an order of acquittal where 
the question is one as to appreoiation of evidence or where there is no patert error 
or defect in the order of scquitial by the Lower Court which has resulted in grave 


injustice. 
i a aaa i Ka a 


Orl. R. O. 660 əf 1914. 
Grl. R. P. 558f ETN 20th April 1915. 
1. (1907) 50. L. J. 452. 2. (1903) 70. W. N. 581: 
8. (1910).11 C. L. J. 118. . 4. (1911) I. L. R. 88 C. 786. 


b. (1914) 18 O. W. N, 44. - | 6. (1914) 19 0. W. N. 184. ` 
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Failure to serve notice of the appeal on the District Magistra! 9 is only an irre- 
gularity and the High Court is not bound’ to set aside the sadar of acquittal when 
there is no reason tó believe that justice has suffered. 

Petition under Ss. 435 and 439 of the Code of Gimn Proce- 
dure, 1898, praying the High Court to revise the judgment of the 
Joint 1st class Magistrate of Dindigul Division in Criminal 
Appeal No. 52 of 1914, preferred against the judgment of the 
Court of the Stationary 2nd class Magistrate of Nelakottai in 
Calendar Case No. 144 of 1914. 


R. Sadagopachariar, for Petitioner. 
K. S. Jayarama Aiyar for Respondents. 


` P. R. Grant for Public Prosecutor on behalf of Governnient. 


| The Court made the following 


Order :—This is an application to revise the order of the 
joint 1st class Magistrate of Dindigul Division reversing the con- 
' viction and. sentence passed by the Stationary second class 
Magistrate of .Nelakottai in Calender Case No. 144 of 1914. 

The complainant filed a complaint against the two accused 
who are the present counter-petitioners, charzing them with 
offences under Ss. 352 and 426 of the Indian Penal Code and 
S; 24 of Act 1 of 1871 (Cattle Trespass Act). The Stationary 
Sub-magistrate fined each of the accused: Rs. 15 for each of the 
offences and directed them to pay Rs. 5-4-0 as costs to the 
‘complainant. An appeal was preferred and Mr. Glasson the 
Joint Magistrate of Dindigul Division, reversec the céaviction 
after going through the evidence and material papers, as he was 
of opinion that the case was not proved. 

A preliminary objection has been taken by Mr, Jayarama 
Alyar for the Respondents that no Criminal Revision Petition lies 
to set aside an order of acquittal and that the only remedy in such 
cases is an appeal by the Government as provided for by S. 417 
of the Criminal Procedure Code. It has been argued that a private 
person has no locus standi’ in such cases and reference has been 
made to Thandavan v. Periannan 1 and Sinnu Gownden in re 2 
The right of a private party to prefer a revision petition against 
an order of acquittal and the circumstances. under which the 
High ‘Court ‘would intetfere, if at all, Have téen considered 

1. (1890) I. L. R. 14;M. 868. a, . (1914) 26 M. D. J, 190, 
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in numerous cases. In Thandavan v. Periannan 1, it 
was held that an appeal against an order of acquittal by 
way of revision was cot contemplated by the Criminal Procedure 
Code and their Lordships refused to hear the petitioner's 
counsel. The observations of Miller, J in the case of Sinnu 
Goundan in re? to tke effect that to entertain proceedings by way 
of revision where an appeal would lie from an acquittal under S. 

417 of the Code of Criminal Procedure is contrary to the spirit if 
not to the letter of suv- -section 5 of S. 439 of the Code of Criminal 
Procedure, also support the view taken in Thandavan v, Perian- 
nan 1, There are, Jowever, numerous cases where the High 
Court has held that .t has power to interfere in revision although 
the powers were exercised within very narrow limits. I need 


- only refer to Sukho v. Durga 3, Queen Empress v. Ala Baksh 4, 


In re Aminuddin 5, Emperor v. Madar Baksh 6, Heera- 
bat v. Framji', Wunicipbal Committee of Dacca v. Hingoo 
Raj 8, Deputy Légal Remembrancer v. Kuruma Baistobi 9, Rupa ` 
Mandal v. Keshab. Mandal'°, Bellow v. Parker!1, Rakhal Das 
Roy v. Kailash Baree!®, Kangali v. Rama Charan Bhakta- 
charjeel3, Ramjeevaz Rai v. Krae Barai and 14 Shaikh Pagu 
y. Raika Singh. 

_ The view taken by the AllaBzbad High Court in the cases 
reported in Sukho v. Durga 3, and Queen Empress v. Ala Bak- 
sh 4, was that the court would not interfere on facts but only on 
questions ‘of law apparent from the record. In Heerabai v., 
Rrainji 7, their Lordships observed. that though the High Court: 
has power to review an order of. acquittal under S., 439 oi the 
Code of Criminal Procedure yet'it would not ordinarily interfere 
with such an order mthe exercise of its revisional jursdiction 
because an appeal can always be made by the Local government 
against such an order under S. 417 of the Code and that it is open 
to the complainant to move the government if so advised to appeal 
against the order.. Though in some cases above referred to, the 


t, (1890) I. L. R. 14 M. 368. 2. (1914) 26 M. L. J. 100. 
3: (1879) I. L. R. 2 A. 418. 4, (1834) I. L. R. 6 A. 484. 
b. (1901) L L. R. 21 A. 846, 6. (1902) I. L. R. 25 A. 195 
7, (1890) I. L. R. 15 B. 849, _ 8. (1882) I. L. R. 8 C. 896, 
` 9. (1894) I. L. R. 230. 164 10. (1907) 50. L. J. 469. 
11. (1998) L L. R. 70. W. N. 691; . 19, (1910) 110. L.J. 118. 
13. (1911) I. L. R. 330.786. 14. (1918) 180. W. N. 584, 


16. (1914) 180. W. N. 1244. 
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Calcutta High Court went further than the other courts as to the 
extent of the scope of interference in such casas, the decision, of 
the Chief Justice and Justice Fletcher in Farydar v. Kasi 
Chowdhri1is tothe effect that the power skould be exercised 
only, “sparingly and when urgently demanded in the interests of 
public Justice. I entirely agree with the remarks of Jenkins 
C. J. in the aboye case and while I am nor prepared to hold that 
there isno power for the High Court ‘to interfere in revision, 
I am of opinion that applications by private parties ought to be 
discouraged and that the court should only interf2re when it consi- 
ders that interference is urgently demanded in the interests of 
public justice. It seems to me that the court should not interfere 
with an order of acquittal where the question is as to the 


appreciation of evidence or where there is no patent error or defect . 
in the order of acquittal passed by the Lower Court which has. 


resulted in grave injustice. The mere fact that the High Court, 
if it was sitting as a Court of Appeal. would have come toa 


different conclusion on facts, is no ground for exercising revisional 


jurisdiction in petitions against order of acquittal. 
Turning to the merits the chief ground urged before me is 
that notice did not go to the District Magistat as required by 
the Criminal Procedure Code and rules of Criminal Practice and 
that consequently the revérsal of the judgment of the 2nd Class 
= Magistate by the Joint Magistrate was erroneous. A report was 
‘called for as to the alleged want of hotice to the District 
Magistrate and it appears that although notice was ordered by the 
Joint Magistrate when he admitted the appzal, no notice was as a 
matter of fact served on the District Magistrate. The case has 
been argued on both sides on the footing that notice did not go. S. 


492 of the Code of Criminal Procedure enacts that. if the Appellate - 


Court does not dimiss the appeal summarily, it shall cause notice to 
be given tothe appellant orhis pleader, arid. to such officer as the 
Local Government may appoint inthis behalf, ard S. 423 of the 
Code of Criminal Procedure directs that the appeal shall be dispos- 
ed of after hearing the appellant or his pleader, if ne appears, and 
the Public Prosecutor, if he appears., The practice in all these 
cases is: for the notice of appeal to be served on the District 
‘Magistrate and for the District Magistrate to instruct the Public 


Prosecutor to appear if, in his opinion, the case. isa fit one for the 


1, (1910) 190. W. N. 184. 
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Vellayanam- Public Prosecutor to appear and sue in support of the convic- 
balam tion. It very often happens that the District Magistrate does 


v. 4 
S6lai Servai. not think it worth while to instruct the Public Prosecutor to 
‘Kamara appear. There can be no doubt that the action of the joint 
3 ee Magistrate i in hearing the appeal when notice was, as a matter of 


fact, served on the District Magistrate, is irregular, having: regard 
to the provisions of Ss. 422and 423, of the Code of Criminal Proce- 
dure. I do not think that the mere omission ‘to serve notice of 
appeal on the District Magistrate is anything more than an 
irregularity and do not agree with the arguments of the Petitioner's 
Counsel that the proceedings are ab initio void. 

Mr. P. R. Grant, who appeared for the Public Prosecutor, 

states that he has no instructions to urge for a reversal on the 

` ground that the District Magistrate had, no notice and I must 
take it that so far as this case is concerned, the District Magis- 
trate does not consider that the inierest of Justice have suffered 
owing to his not having received notice of the appeal. 

I have gone through the records and do not think that 
any grounds exist for the exercise of the revisional powers of the 
High Court. 

The Petition fails and is dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sadasiva Aiyar and Mr. Justice 


Napier. 

The South Indian Export Co. Lid., Appellant in O. S. No. 

© v 63 of 1914. ` 
T. Subbier and others ... Respondentsin the 
< said O. S. A. No. 

. 63 of 1914. 
; and 

T. Ni P. Visvanatha Aiyar and Appellants inO. S. A. 

another No. 71 of Pee 


The South agin Export Co, Ltd., . Respondents An the 
said O. S. Appeal No. 

71 of 1914. 
- Hindu Law _Widow—7 rade —Not bound to wind up— Debis incidental to 
The South | gy siness—Necesstty—Liberal interpretation — Estoppel — Representation: as to 
Export capacity —Subsegusnt questioning without direct withdrawal or restitution—Oper- 
Co., Ltd. ation nat excluded —Reversioner —Consent or concurrence — Not merely evidence of 


necessity— Raises an equity. 


v. 
Subbier, 
"0. S. App. Nos. 63 and 71 of 1914, 26th February 1915, 
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A trade and its good-will are valuable property and the widow isnot bound to 
wind ‘it up without regard to-circumstances. Where the nature, and the conditions 
of the business was such that if the widow wound up the business at once, ‘she would 
not have been able to save anything for herself or the contingent reversioner. Held 
that she was justified i in carrying on the trade. 

Whether the nature of the business requires borrcwings for: capital and owing 
to fluctuatations in price must in some transactions lead to the incurring of debts, 
such business liabilities must be treated as debts for necessity binding on the 
reversioners. Necessity must be interpreted liberally when aprlied' to the widow. 

Consent or concurrence of the reversioner is not only evidance of necessity but 


apart from any question of necessity raises an equity in favour of the alienee so -as 
to prevent him from contending that necessity has nos been proved. 
Where on the faith of a representation by the defendant who was the reversioner 


that the widow was a major and ‘competent to ery on the pene plaintiffs en- 
tered into business relations with her. 


Held that the defendant was estopped from conterding ine she was a minor 
at the time and as such was not competent to incur debts. 

Held also that the mere fact that sometinie later plaintifis came to kaor that 
the defendant was questioning her capacity, without any direct withdrawal by him 
of the representation made or any attempt to restore them to the position in which 
they would have been but for the representation, is insafficient to prevent the opar- 
ation of such represeùtation in respect of advances made after that. date. 


On Appeal from the decree of the Hon’ble Sir John Wallis, 
Chief Justice (then -the Hon’ble Mr. Justice Wallis) dated 2nd 
March 1914 in C. S.'No. 90 of 1912 in- the an Original 
Civil Jurisdiction. 

. Nugent. Grant for Appellants, 

A. Doraisami Aiyar for Respondents in O.S.A. 63 of 1914, 

D. Chamier, Dr. Pandalai and C. P. Ramaswami Aiyar 
for Appellants. KIH 

IN. Grant for Kendan in O. S. A. 71 of 1914, 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J:—I have had the great 
advantage of a perusal of the judgment just now delivered by my 
learned brother and though I agree practica‘ly throughout both in 
his conclusions and reasons I think-it not inappropriate to : saya 


few words ên one. or two questions of law which were elabo: ; 


rately argued on both sides. EGER a í 


On the question whether a Hindu widow is entitled to 
carry on the trade business which ‘she inherited from her hus: 
band ‘their Lordships of the Privy) Council, have- made. the 
following observations in the case’ In Amarnath Sah v. 
| Achan Kuar 1: ' “ On this point” (that is, the point ' whether 
aaa aaa a aaa aaa a a aa aa aaa Bana a a a aramng aan amma aa aaa é 


1. I: L.R, 14 All, 420 at 428. 
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the deceased Kairate’s widow and heir was under a necessity to 
borrow. money in order to ward off total insolvency). ‘“‘ Their 
Lordships agree with the High Court in thinking the effect of 
Hira Lal’s evidence to be that that at Khairati’s death the 
business was solvent on paper, but that there were bad debts the 


losses on which were never recovered, though the business 


struggled on fora z00d many years. The view of the High 
Court is that the widow ought to have wound up the business 
at once, and that not having done so, she could not allege 
necessity to mortgage the inheritance in order to keep the money 
business going. - Brt they do not lay down any general rule for 
such cases, and they feel the difficulty of a-decision in the entire 
absence of authority. Their Lordships also feel great difficulty, 
and they would require to know much more about the nature of 
the business in question, and of the condition and fluctuations 


of this particular business before venturing to endorse the opin- 


ion of the High Court.” A trade and its good-will are valuable 
property and when -hey are inherited by a widow, I do not See 
why she should noz manage that particular business as heir in 
the same manner as she has authority to manage, say a Zamirdary 
estate which she might have inherited from her husbarid: In 
the present case, -he deceased Krishna Aiyar and his elder 


brother Narayana Aiyar carried on-a large skin trade as if it 
“was , their family business though it does not appear that iz was . 


an ancestral business. It was really a business which Pattammal]’s 
husband adopted as hts occupation in life. I an not aware cf any 
law which obliges a widow inheriting her husband’s trade business 
to wind up the business as soon as her husband dies. Hindu 
ladies in the south of India are not generally Ghosha or Par- 
danashin. A large proportion of Brahmin ladies are literete in . 
the vernacular and their average business ability is not apprecia- 
bly, if at all, inferior to that of the average male Hindu. The 
facts in this presert case seem to.me clearly to show that the 
condition in which the deceased Krishna Aiyar had left his busi- 
ness and his affairs at the time. of his death in March 1909 was 


‘such that every body çonnected with that business or in a 


position to give valaable opinion as to the necessity or otherwise 


‘of carrying < on that business was strongly -and unhesitatingly of 


the view that unless the business was carried on by the widow 
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it was impossible to save anything out of .it for her as 


the heir or for the contingent reversicner the Ist defen-. 


dant. The debts then amounted to about Rs. 160,000 and 
the estate, if realised without forced sales was worth about 
Rs. 140,000 (say, just sufficient to clear the debts), This is 
clearly established by the evidence of the plaintift’s 3rd witness 
Swaminatha Aiyar. The business was no doubt subject to 
fluctuations but there. is nothing to show that at. Pattammal’s 
death the estate had drifted into a wors2 position: than the 
position bordering between bare solvency end insolvency in 
which it was left by her husband Mr. Krishna Iyar. The 
mere fact that the indebtedness to the plaintiffs (one only of 
the numerous creditors) was about Rs. 15,000 at Krishna 
Iyer’s death and was Rs. 25,000 at Pattamall’s death affords no 
criterion by which the relative positions of the estate on tre two 
dates could be safely judged as we do not know how far the 
debts to other creditors which amounted to nearly a lac of rupees 


at Krishna Iyer’s death had been paid off or added.to during . 
Pattammal’s life time. I further respectfally agree with the ` 


Trial Judge for the reasons stated by him that a Hindu widow is 
entitled to carry on.the business left by her husband under cer- 
tain stated circumstances and the circumstances of this case show 
that it was a proper thing for Pattammal to have so carried on 
her husband’s-business: As the very natur2 of the business re- 
quires borrowings for capital and owing to fluctuations in price 
results in the case of some of the transactions in the incurring of 
debts on redrafts, the incurring of such business liabilities by the 
widow ought to be treated as debts of necessity binding on the 
reversioner. When the touchstone of necessity is satisfied the 
question whether the managing male member of a Hindu family 
carrying on a business has greater powers of charging the property 
- in certain cases than a widow who succeeds to her busband’s 
business becomes a’rather academical question. , That the word 
“ necessity ” should be given a liberal interpretation even when 
a guardian acts on behalf of a minor has been decided in Vembu 
. Iyer v. Srinivasa Iyengar 1 anda Hindu widow who is the sole 


owner of her husband’s estate (though a qualified owner) cannot: 


have a more restricted authority than the guardian of a minor 
owner the guardian having no-right at all in the: property. z 
1. (191223 M. L. J. 638, 
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On my above view of the facts and the law it is perhaps un- 
necessary in this.case to consider the other question elaborately 
argued in this case namely whether the next reversioner’s consent 
to and concurrence in the widow’s carrying on the trade and in- 
curring the liabilities in the ordinary course of carrying on the 
trade prevent him when he suceeds as reversioner at the 
widow.s death from questioning the validity of the debt. As 
however the questicn was strenuously argued I shall state my 
views very briefly. The case law on this point is rather 
concerned with alierations by way of sale or mortgage made by. 
the widow and consented to and concurred in by the next 
reversioner than with the incurring of debts with his consent. 
I think that the principle underlying the bar in one case must 
apply in the other case also. In the present suit the lst 
defendant did give his consent not only to the incurring of debts 
but also to the creation of the charge for these debts on the plaint 
properties except the Sembium tannery purchased by Pattammal 
after the date of Exhibit F. 

The conflict of views as to the legal basis on which the 
consenting reversioner 1s held bound has been very acute. In 
the recent Full Berch case Nachiappa Goundan v. Rangasami 
Goundan 1 decided by the learned Chief Justice, Seshagiri Iyer 
and Kumarasami Sastri, Jf it cannot be said that any views 
common to all the members of the Full Bench have been 
formulated.which are binding on a division bench. On the 
question of the effect of the consent and concurrence of the next 
reversioner, it is no doubt true that the view taken by me in 
two cases (namely that it is conclusive as to the validity af the 
widow’s acts done with such consent and concurrence, is 
not accepted by my learned brothers Seshagiri Iyer, J. and 
Kumarasam Sasiri, J, the majority of the Full Bench. 
Seshagiri Iyer, J says that the Judgment of the Privy Council in 
Bajrangi Singh ~. Manokarmka Baksh Singh 2, is not an 
authority for the contention that the assent of the reversioner is 
anything more than presumptive evidence of justifiable alie- 
nation. Kumarasami Sastri, J says “the effect of the decisions | 
of the Privy Cotncil ‘no doubt give to the assent a high 
evidentiary value but they do not make it conclusive procf,”* I 
need not say that out of the great respect which I naturally 


1. (1914) 28 M. L. J. 1, 2. (1907) I.D. R. 804.1, 
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have for the opinions of my two learned brothers I would have 


hesitated to act upon the different opinion which (following tHe 
learned Chief Justice) I have long’ held cn this question if it’ 


were not for the. latest pronouncement of their Lordships of - 


the Privy Council which is found in Harikishen Bhagat v. Kashi 


Prasad Singh 1, This decision of their Lordships is dated 2nd ` 
December 1914 after the opinions of my learned brothers in the- 


above case namely Nachiappa Goundan v, Rangaram: Goundan 2, 


had been pronounced on the 20th November 1914, Their Lordships ` 


of the Privy Council treat- the consent of the next reversioner 
not merely as presumptive evidence of the ‘necessity. for the 


alienation made by the 'widow butas a “stringent equity ” which . 


“fulfils the requirements” of the law as to proof of necessity. 
I shall just quote the very words of their Lardships. “The 
requirement of the law” (as to establishing’ nécessity) “ may, 
however, ` be fulfilled by provmg the -consent or concurrence of 
the reversioners to. or in transactions.” The phrase “stringent 
equity’ (which can be enforced against the consenting rever- 
sioner, is taken by ‘their Lordships from the words used by. 
Lord Hobhouse in Jiwan Singh v. Misri Lal 3; during the 
course of the argument of. the counsel in that case. I think I 
am bound by the opinion of their Lordships that the consent 
and concurrence of. the reversioner is not only presumptive 
evidence but it is further a “stringent equ:ty ” binding on the 
reversioners so as to prevent them from contending that neces- 
sity has not been sufficiently proved and thezefore that the 
transaction is not valid. In this connection I: might be permit- 
ted to’ state that the same view of the Privy Council decisions 
as to the effect to be given to the consent of :he reversioner 
seems to have been taken by Sankaran Nair, J. in the case in 
Rungappa Naick v. Kamti Naick *. The learned Judge 
referring to the dictum of ‘their Lordships of the Privy Council 
in the Collector of Masulipatam v. Cavaty Venkata Narian- 
appa ë, says “ on the other hand, an alienation which would not 
otherwise be legitimate may become so if made with the consent 
of the husband’s kindred” or in other words, an alienation not 
for necessity may be ‘valid in certain cases, if made with the 

1. (1914) 28 M. L. J. 566. a (1914) 23 M. L.J.. © 


g, (1895) L. R.2838 L.A. 1. 4. (1907) L L-R. 81 M. 866 at 518. 
6. (1860) 8 M.T. A..500, 529 at 587. 
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consent of the husbend’s kindred. The consent by itself makes 
the alienation, not otherwise legitimate, valid.” It is very 
difficult therefore, ir my opinion to hold that the consent is only 
presumptive and rebuttable evidence of necessity and not a 
thing which creates an equity against the reversioner even if 
necessity is negative. 
In the present case, not only did the 1st defendant who was the 
sole presumptive reversioner (and who became the sole -actual 
reversioner on the death of the widow) consent to the incurring of 
the debts and the giving of the properties by the widow as secu- 
rity to the plaintiff (Company) but he it was that took an active 
part in the negotiaticns and induced the plaintiff company to help 
Pattammal to carry on the business. The facts proved in this 
case as showing the “st defendant’s consent and concurrence were 
almost the identical facts which had been proved in a similar suit 
brought by-another creditor of Pattammal and the appeal (Appeal 
No. 76 of 1913) therefore was decided by Sankaran Nair and 
Spencer, JJ. The same facts were also alleged in that case ‘as 
regards the representation by conduct made by the Ist defendant 
in respect of Pattammal being ‘a major (the present Ist defendant 
was the 7th Defendant in that other suit), I might further add 
that the plaintiff ir that suit has been examined as P. W. Z'in 
the present cise. The learned Judges Sankaran Nair and Spencer, 
JJ in their Judgment in the above appeal state as follows: “The 


plaintiff swears that the 7th defendant and certain other defen- 


dants begged him hard after Krishna Iyer’s death to lend money 
to the widow.” ‘He says they (the present lst defendant and 
others) ‘‘told him tat the creditors of Krishna Iyer were threaten- 
ing to attach Krishna Iver’s properties and that they would suffer 
great loss if he did not help.” The learned judges further state 
that as the Ist defendant led the Plaintiff to believe that money 
could be safely advanced directly to Pattammal, such representa- 
tion involves also tie: representation that Pattammal was not a 
minor and that there was very little doubt that the 1st defendant 
must have represerted to the world that Pattammal was of an 
age competent to enter into contracts with others, especially by i 
his having himself taken a power of attorney and a sale deed from 
her and by having made her execute other bonds asa major, 
The learned Judges further say that it would not be open io the 
lst defendant afterwards to say that Pattammal was not a minor.. 


j / 
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Ason the same facts and almost the same evidence those learned 
Judges have held that the 1st defendant had estopped himsélf 
against the creditors who.lent only to Pattammal to carry 
on her business to deny that the loans from those others wére 
required to discharge the debts of Krishna Aliyar or to deny that 
Pattammal was a major, that. decision and the question of 
estoppel seems to bea decision on a question of law and I am 
prepared to follow it. | l 
In the result the appeal No.’ 71 will be dismissed with 
Plaintiffs costs. Appeal No. 63 was not pressed and will also 
be dismissed with costs. 
Napier, J :—There are two appeals fiom the judgment of the 
Chief Justice (then Mr. Justice’ Wallis) in C. S. No 90 of 1912. 
The plaintiffs were the South Indian Export Company who sought 
to have a charge declared on Ceértain properties specified in tHe 
schedules to the plaint with consequential reliefs. “The proper- 
ties had been mortgaged by deposit of title deeds by one 
Pattammal, the widow-and heir of one T. Krishna Aiyar. The 
defendants 1 to 8 and 10 to 12 were persons claiming or thought 
entitled to interests in the properties, while the 9th defendant 
was a mortgagee of the properties from one of the reversioners, 
the ist defendant who has since been found to be the reversioner 
entitled. The principal appellants before us are the 1st defend; 
ant and Messrs. Shaw Wallace and Co. the 9th defendant. The 
learned Judge has found that the widow was in fact a minof at 
the time of the alienations but that the first defendant was 
estopped from setting up that defence. He also found that, 
if she was a major, she would have been justified in carrying on 
the business of tanning, it having been her husband’s business. 
The appellants contend that as a minor. and a Hindu widow 
she could not carry on the trade and alienate the properties. 
They ‘argue that the advances were not made on the representa- 
- tion of the 1st defendant, even if he did represent the widow to 
be a major which they also deny. They further contend that 
even if the 1st defendant is estopped with reference to the period 
oef-two months during which he held a Power of Attorney from 
he widow to manage the business, the plaintiff company were 
ut on notice by:the proceedings which he took within six months 
o oppose- the widow’s application for sugcession certificate on the 
ground of her minority. -Another contention is that even if she 
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= was entitled tos carry on the trade, she was not entitled to-extend 


it, and that loss hav ng occurred through the extension of business 
the property in the hands of the 1st defendant is not liable. 

[His Lordship goes into the evidence and finds that Patt- 
ammal: the widow was a minor. | 


The Important question then arises as to whether the Ist 
defendant was in fact aware of her minority at the time of the 
agreement Exh.F, — [His Lordship then discusses the evidence. ] 
On a review of the whole evidence I am satisfied that from the 
first he was perfec-ly well aware of the fact that the lady was a 
minor, that he decetved the Company’s agent and that his action 
was guided by what he thought to be his own interest in the matter, 
After the registration of the power of attorney arrangements were 
perfected for carrying on the business and were embodied in an 
agreement Exhibit F. of the 17th of May 1909 with which of 
course the 1st defendant holding the Power.of Attorney was fully 
cognizant. . I shall have to refer io this letter Exhibit JJ, on an- 
other point. 

The next stage was the cancellation by the widow of her 
Power of Attcrney to the Ist defendant. This was on the 2nd of 


June 1909 (Ex. XVI), After this date Ponnusami Pillai alone 


acted as her agent. We now come to the proceedings to obtain 
the ‘succession cert-ficate on which the appellants rely as putting 
an end to the representation if there was any. It appears that 
on the 15th October 1909, Pattammal applied for a succession 

sertificate, and the 1st defendant put in a counter-petition. (Ex. 
H.H.) alleging that she was a minor, Judginent was given by Mr. 


| Pinhey the Distric: Judge on the 7th of March 1910 rejecting the 


application on the ground of her minority. The plaintiffs solici- 
tors have made an admission in this suit that they were aware of 
those proceedings ‘Vide Ex. VII). The admission is that “in or 
shortly after the latter part of October 1909 our clients knew that 
there were proceedings pending between Pattammal & Visvanatha 
Aiyar in which he -aised the question as to her age and alleged that 
she was a minor.” It further appears that the plaintiffs produced 
before that Court the agreement cf the 17th of May 1909 made bet 
ween them and Pattammal. The notice 15, therefore clear but it. 
to be observed tha- there i isno admission that the plaintiffsknew 
the Judgment in the case and, what is-most important, it is clea 








. 
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that the Ist defendant did not himself notify the plaintiffs of 
either the proceedings or the result. The learned trial Judge 
has taken the view that “the fact that ‘the nearest reversioner 
asserted that the widow was a minor was of no probative value 
whatever” the plaintiff company having no means of knowing 
whether she was a minor or not. And it'is of importance that 
in proceedings taken as late as 1913 the Subordinate Judge of 
Trichinopoly found that she was a major. I can only attribute 
the failure of the 1st defendant to inform the Company. to one 
motive namely, that he did not wish the business to be stopped, but 


-= desired to be in a. position to do exactly what he has done namely 


to allow the -business to go on inthe hope that it would be 
remunerative but in the event of the early death of the widow to 
be in a position to challenge the alienations. 


The question now arises, what is the effect of this notice? 
Mr. Chamier contends that itis not constructive notice from 
outside, but a direct notice from the 1st defendant to the company. 
I cannot accept this contention. The learned trial Judge has 
held that as the Ist defendant was not in a position to make res- 
titutio in itegram he cannot claim that the notice operated to 
terminate the representation. Mr. Grant hes invited our attention 
to a number of cases on this point, and <elies on passages in 
Spencer Bower on Actionable Misrepresentation. The pro- 
position isstated on page 202 “ Moreover actual and personal 
knowledge must be proved. Constructive or imputed notice is 
entirely out of the question. There is absoluteiy no exception 
to this rule. Thus it is of no avail to show merely that the 
representee had the means of knowledge within his reach”. 
The knowledge must be clearly proved to have been full and 
complete. Partial and fragmentary information or mere suspicion 
will not do. The case of Frederick Bloomenthal v. James 


. Ford 1 is an authority.very much in point. There the appellant 


we 


lent money to a limited company upon the terms that he should 
have as collateral security fully paid up shares. The Company 


‘handed certificates for 10,000 shares. to the. appellant the 
` certificates stating that they were fully. paid up. The Company 


having gone into liquidation, the;.appellant was placed on the 
list of contributories. It was held that since the company had 
1. (1897) A. ©. 156. 
89 
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obtained the loan by a representation that the shares were fully 


Q 


paid up, which th= appellant believed and acted upon, the 
Company and the liquidator were estopped from alleging that 
the shares were not fully paid up. The Lord Chancellor deals 
with the argument put forward in the words; “you should'bave 
inquired, you should have observed certain circumstances ; and if 
you had done that you would have known that ‘fully paid up 
shares’ did not mean what on their face they purported to mean,” 
and declines to accept this as a defence. On page 165 His Loréship 
uses these words. “The evidence of the appellant goes uncon- 
tradicted that he did not know and had no reason to know that — 
the representation made to him was not perfectly true.” It is to 
be noted that the wcrd used is “know” and it seems clear that 
in His Lordship’s view circumstances raising a doubt as to the 
truth of the represertation are not sufficient. Lord Herscheil’s 
Judgment is also to the same effect ; and the other learned Lords 
agree. It cannot I -hink, make any difference that the represen- 
tation was made not by the person who originally took the benefit. 
In this case the liquidator was held bound, and it was put on 
the ground of estoppel. This is exactly the position here. The 
representation was made by the lst defendant and it is he who 
is estopped by it. Im Redgrave v. Hard 1 Jessel M.-R. szates 
the law as follows. 


“ If a man is irduced to enter into a contract by a false re- 
presentation, it is nct a sufficient answer to him to say “ If you 
had used due diligerce you would have found out that the state- 
ment was untrue, yon had the means afforded you of discovering its 
falsity, and did not choose to avail yourself of them.” And on 
page 21. “If it (ths representation) is a material representation 
calculated to induce a person to enter into the contract, it :s an 
inference of law tha: he was induced by the representation to 
enter into it, and in order to take away the title to be- 
relieved from the contract on the ground that the re- 
presentation was untrue, it must be shown either tha: he 
had knowledge of tke facts contrary to the representation or that 
he stated in terms, or showed ciearly by his conduct, thai he 
did not rely on the -epresentation.”” It is to be noted that here 
again the language used is knowledge of the facts; not 





J. (1881) 20 Ch. D. 1. 


Wd 
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suspicion or reason to doubt. Armison v. Smith 1 is a case in 
which certain directors made an absolutely false statement in a 
prospectus which they issued, but subsequently sent a circular 
which if examined carefully showed the falsity of the statement. 
The Court of Appeal held that the circular did not contain an 
admission ‘of the misrepresentation, nor did it inform the 
allottees that they could retire and get back their moneys, and 
that therefore it was of no avail to the directors. Lord Halsbury 
states as follows on page 370’ I do not agree that the circular 
put any one in the position of knowing ‘the true facts of the 
case. Assuming. a fraud to have been conimitted it obviously 
lies on those who rely on a subsequent explanation to show that 
such explanation was quite clear”. Cotton L. J. uses the same 
language, and both he and the Lord chancellor reserve their 
Opinion as to what would have been the position if the persons 
who made the representation admitted the falsity of the repre- 
sentation and offered to refund the money paid. It is to be noted 
that in the above case notice was given directly by the person who 
had made the false representation, but even that it was held not 
sufficient as there was no specific admission of the falsity. ‘This 
case supports the view taken by the learned trial Judge that 
there being no restitutio in integrum the notice is of no avail, . 
The appellants relied on the case of Dunstan v. Paterson 2, 
This was an action of false imprisonment against a Sherift. The 
defendant pleaded that the plaintiff at the time'of the arrest re- 
presented herself to be the person against whom the warrant 
was issued. The plaintiff admitted that that’ was so, but relied 
on the fact that at-a later stage she gave nctice that she was not 
the person. The Court held that there were. two periods ‘of 
imprisonment, one commencing after the date of her notice, and 
that as to that second imprisonment she having given notice and 
it must be assumed having established that she was not the per- 
son against whom the warrant had been issued, she was not es- 
topped by heradimission. This case does not assist the appellants 
as the false representation was definitely withdrawn by the person 


. who had made it and the representee had not-altered his own 


circumstances in consequence of the representation. 
1 have examined the English cases because we have the 


authority of the Privy Council in Sarat Chunder Dey v. Gopal 


L, (1889) 41 Ch. 348, 9. 25Ņ.J. N.S, Common Law page 267. 
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Chundar Laha 1, for the proposition that the law enacted in the 
Indian Evidence Act does not differ from the English Law on 
this subject, and it seems to me clear that if we are to find 
Lmitations to the right of the representee to claim an estoopel, 
we cannot.go beyord what. is to be found in the English cases, 
there being nothing in section 115 on the subject. On a ‘strict ` 
reading of that section it can only be a question of fact whether 
a person has by his declaration, act or omission intentionally 
caused or permitted another person to believe a-thing to be true 
and to act upon such belief. The section says nothing about 
the representation only operating for one act done in consequence 
of it, nor does it provide that suspicion doubt or constructive 
notice will terminate the representation. As long as a person is 
acting upon such be ief, so long does the estoppel operate. 

For these reasons Iam unable to accept the argument of Mr. 
Chamier that the cases above referred to would only apply to the 


"first advance made.ky the plaintiff company. In my view the 


intention of the rep-esentation is the determining factor. The 
Ist defendant put forwurd the deceased asa major not for the 
purpose of getting one single advance, but with the intention that 
the plaintiffs should carry on business with her. He was himself 
engaged in a similar business; he knew that the terms of the 
business required a standing advance from the company ; and he 
also knew the terms of the agreement Ex. F, He intended his 
representation to incuce the plaintiffs to carry on business, with 
the widow with a standing advance of Rs, 45,000/-and he knew 
at the time when he opposed her proceedings before the District 
Judge that her property was mortgaged to cover the standing 
advance the stock .end the general debit of her:account. The 
representation was therefore, a continuous one, and the plaintiff 
company must be deemed to have made every advance and given 
every credit to the widow on the faith of that representation. 
That being so, the case falls, entirely within the decisions above 
referred to, and thei- being no withdrawal of the representation 
and no-attempt to put the plaintiff in the position they would 
have been in but for the representation the 1st defendant is 
estopped in respect bf all advances and payments made to her, 

- The next objeczion raised is that the widow had no right to 
take up this trade and mortgage the properties as no necessity 


1, (1892) I. L. R. 200. 296, 
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has been proved, and that the trade was itself of a speculative 
nature. With regard tothe necessity the evicence establishes 
that at the time of her husband’s death the general liabilities of 
his estate were little less than the assets. This is, however, 
what one would expect in a trade of this nature which must be 
carried on with borrowed capital. The extent of the trade 
dealings must always be proportionate to tie security available 
for obtaining workifig capital. The estate may perhaps, not be 
called Insolvent but if the business had been suddenly: closed 
down, it is clear on'the evidence that after realising the proper- 
ties on a forced sale-to! pay creditors, there would practically have 
‘been nothing left for the widow. By continuing 'the business she 
could make a profit which would of course vaty according to the 
‘value of the skins in the European market. and’ there is nothing 
to show that at the date of her death the estaté was not as 
solvent as it was when she began business. The fact that she was 
able to pay off one large debt and build a new tannery points the 
other way. The amount of her debit with the plaintiffs at 
the date of her death’ roughly Rs. 25,000'is less than ‘the 
standing advance of Rs. 45,000 which her husband was 
allowed and was continued to her. It is true that a witness 
speaks of the business as speculative, but he means nothing more 
than that the value of skins is not constant, but rises and falls in 
the European market a condition whichis common to the whole 
of the exports from this country. To say that a family business 
of this nature is not to be continued by the widow is practically 
to confine trade by a widow to petty shop keeping. 

Our attention has been called to anumber of cases including 
well known decisions of the Privy Council or. the extent to which 
a widow may carry on an existing business and the meaning 
of the word necessity: undoubtedly there are ` observations 


in some of the older cases which would debar a widow from / 


continuing a business of this nature. I am, however, very doubt- 
full whether in the altered conditions oi the present ‘day; 
such limitations would be upheld.’ I have read the judgment, of 
my learned brother sitting with the late Mr. Justice Sungara 
Aiyar in Vembu Aiyar v, Srinivasa Aiyangar 1 where ak the 
older cases are examined and, as it seems to me, the. doctyne of 
necessity is merged in that of benefit to the estate. It thet 1 
extention of the law as hitherto understood, I can only siy that 


> 4. (1912) 33 M. L. J. 638 
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I am inentire sympathy with it. It is practically the view taken 
by the. Chief Just:ce of Bombay in the case Sakarabhai v. 
Maganlal 1 which was followed by the leatned ‘trial Judge I 
entirely agree with him in adopting the reasoning of- the 
Bombay case,and I see no reason why a different standard 
should be applied to widows in this Fresidency. 


A small point is taken that the widow increased the business 
and should not have done so. The fact is not established, the 
argument being due to a misunderstanding of Ex F. and a’ 
confusion between the standing advatice and the amounts 
credited to her on tie discounting of her bills on ‘the firm in 
England. But even if the stricter limitations of a Hindu 
widow’s rights were <o prevail, I am of opinion that they could 
not avail the 1st defendant or through him the 9th defendent. 
Just as he is estopped from denying the minority, so also 
he cannot be heard to raise this latter plea. His consent is 
established beyond doubt. Indeed his first act on her behalf 
was to write and ask the- Company to advance money not to be 
utilised in the purchase of skins but to clear outside debts (vide 
Ex, JJ) and the -equest is founded on the reason that the 
business was a long standing one which he did not like to'give 
up. In the decision of the Privy Council already referred to 
Sarat Chundar Dey x. Gopal Chunder Laha? the widow, who held. 


‘the property benami for her husbatid during his life, mortgaged 


the property after his death, her son representing her in the 
transaction, Their Lordships used the following words on page. 
308”. “ There was a distinct representation by Ahmed (that is 
the son) professing t act as his mother’s attorney, that she was 
owner in possession, having a good title to create a valid mort-: 
gage affecting the lamds ; and it is equally clear that the transac- 
ticn was concluded on the footing of that representation; and 
that the creditor was thereby induced to lend the money on the 
recurity of the mortgage.” In this state of things the terms of 
section 115 of the Evidence Act, directly apply to the case and 
nether Ahmed no: his representative the plaintiff can be 


\alloved to deny the truth of what was thereby represented, 


Believed and acted upon”. It is in my opinion impossible 
to: distinguish . that case from this, bearing in mind the 





1. 1.1. R. 96 B. 206 =a. (1882) I. L. R 20 Cal 296, 


ov 


_ Appeal 63 will also be dismissed with costs. 
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knowledge of the Ist defendant that the carrying on of this. = 
business entailed the ‘mortgaging of the properties, In this 
view I think it is unnecessary to decide whether consent by a 


.reversioner is evidence of necessity or a complete answer as Subbier . 


against another reversioner who" actually becomes entitled on Napier, J. 
the death of the widow. But P would observe that the 
language of: the latest decision- of the Privy Council in 
Hari Kishen Bhagat v. Kashi Pershad Singh 1 seems to in- 
dicate that it is something more than evidence of necessity, that 
itis an equity in favour of the alienee. If so, their Lordships have 
gone a step further than in the case of Bijoy Gopal Mukerji v. 
Girindra Nath Mukerji 2. 

- One point remains. 

The account shows that three sums of Rs. 6,000/-Rs. 1,0007- 
and Rs. 1,000/-were paid to Ponnuswami Pillai for the purposes 
of the trade very shortly after the death of the widow and it is 
urged that these amounts should be excluded from the account. 


it is proved, however by Mr. Simpson that these moneys were 


advanced for the purpose of preparing the ‘skins for the market 
(Ex. ZZ.). The account kept by Ponnuswami Pillai from the date 

of the death shows that these amounts wereexpended on the 
trade, and there is a large credit givan to the deceased 

on 3lst May more than two months after her death, of 
Rs. 29,420. This represents the, value of skins of about 
Rs. 37,000, and it is a perfectly fair inference that the value of 
that Rs. 8,000 is to be found in that consignment of skins. No 
attempt was made to show that the money was misapplied and 

in those circumstances I am clearly of opinion that the Rs. 8,000, 

is properly chargeable to the mortgages. The amount of 
Rs. 1,521, rent of the tanneries does not appear in the account 
filed in thesuit. Mr. Simpson P. W. I. states that this amount ` 7 
was kept in a suspense account and should have been credited. A 
That sum will therefore be deducted from the amount claimed 
With.this exception the appeal will be dismissed with costs. 
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i [End of Vol. XXVIIL.] 








1. (1914) 28 M. L. J. 565. 2. (1914) 37 M. D. J. 128. 
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Abatement—See C. P, Code, Order 22., 
Acts— l 
——XI of 1859: (Bengal) See Bengal Land Revenue Sale Act. 
| ——X LY of 1360 See Ponal Code. 
——VII of 1865 See Madras Rent Recovery Act. 
——-X of 1865 See Succession Act.. N 
—— VI of 1870 (Bengal) See Ohaukidar Chakran Lands Act. 
——VII of 1870 See Court Fees Act, 
—TI of 1872 See Hividence Act. 
—IX of 1872 See Contract Act. 
——XI of 1879 See Prasidency Banks Act. 
V of 1881 See Probate and Administration Act. 
——IV of 1882 See Transfer of Property Act. 
—-V of 1882 See Easements Act. 
——XV of 1882 See Presidency Small Cause Courts Act. 
-——IV of 1884 See Madras District Municipalities Act. 
—V of 1884 See Madras Local Boards Act. 
—VII1 of 1887 See Succession Certificate Act. 
— VIII of 1890 See Guardian & Wards Act. | 
——III of 1895 See Madras Hereditary Village Officers Act. 
IY of 1897 See Madras Survey and Boundaries Acs. 
I of 1900 Malabar Compensation for Tenants Improvement Act. 
— [V of 1905 See Madras Land Encroachment Act. 
—T of 1908 See Madras Estates Land Act. ; 
V of 1898 See Criminal Procedure, Code. 
——YV of 1908 See Civil Procedure Code. 
——IX of 1908 See Limitation Act. 
—— XVI of 1908 See Registration Act 
——IlII of 1909 See Presidency Towns Insolvency Act. 














Account Settled—Re-opening of—Not allowed—Mortgage—C-ntract to 


sell portion of land for amount seitled—Suit on mortgage not sus- 


tainable, See Mortgage, Exxtinguishment,. ; 

' Koquiescence—Loan by Agent—Contrary to ika gk IA an ac- 

quiescence-—See Principal and Agent ` a ie 

Act of State—Torct -Authorized by Sovereign OEE ane uene for— 

Maintainibility. See Defamation. an 

Admission —Secondary Evidence of — Mortgage Si Evidence Act, 
Ss. 68, 65, and 66 ... Na 

Pleadings —Containing —To ve ah as whole and nob in dürt 

See Evidence Act, S. 92, Proviso 2 (P. C.) i 


‘Adverse possession —Execution Sale—Bare equity of redemption— - 


Symbolical delivery—Possession not taken by the puschaser— 
Does not re-vest title in the judgment-debtor after 12 years. See Exe- 
* gution sale ae LIA 





~ “becoming adverse only after lessor’s death. “See"Limitation Act Art. 111 


—Inam for Blacksinith’s Service—Lease of—Possession of lessee - 





Agreement to sell —No interest in land croated. See T. P. Act S. 14... 

—Suit on mortgage—Mortgage document invalid —Suit if can be 
converted into one on an earlier mortgage —Amendment of on if 
ean be allowed. See Evidence Act, Ss: 68, 65 and 66 

Appeal—Right of—Intertion of legislature—Right of appeal not to be ex- 
tended beyond the statute by implication or inference. See Guardian & 
Wards Act, Ss. 47 and 86 





———— Person having no title-~Declaratory decree in videt terms —no 


right to appeal aguinss. See Execution Sale 
Appellate Court—Powers of—Sending a case for jel ial—Of fence of = 
gambling in commor gamin] house—No evidence as to house being — 


common gaming hous: —Propriety of. 


Where the accused were charge] with the offence of gan a ina 


common gaming house and convicted but on appeal, the appellate } Magis- 

trate finding that there was no evidence that the house where the gambling — 

took place was a common gaming house sent the case down for retrial, 
Held, that in the absence of materials on record to indicate that the 


house was a common gaming house or an assurance for the prosecution that 


evidence would certainly te forthcoming, the appellate Court asad irregu- 
larly in ‘sending the cuse Jack for retrial. 
Mogambara Patlan Ta re (Sadasiva Aiyer, J.) 
Power to amend—Minor Errors in decree of Lower Court. 
C.P., O. 41. 27 i zi 
Arbitra tion—Death of one abitrator—Contract to sell —~Extent to be 
fixed by arbitrators—whether Court can fix the extent. 
Extinguishment 
Assessment—Right to impose by Government. 
ment on land sit 
Auction purchaser—Nasure of title of—Suit after execution sale but - 
See T. P. Act, Sec. 52 ... 


See Limitation, Assess- 


before confirmation, “ffect. 


-a 


See 


See Morbgage i 
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Bengal Land Revenue Sale Law (Act XI of 1859)—Sale—drrears of “~~ 
revenue—Phulbands cess—Act X1 of 1859 (B. C.) Inquiry at office— ` 


Wrong amount of arrars given—Act II of 1882. 

The owner of an estase in arrear for the payment of Revenue applied 
to the Collector for exemption from sale who ordered that the arrears 
might be accepted if paid >n that dyte. The amount which was stated by 


the Mohurrir to be due wes accordingly paid but as there was a separate 


amount due for embankment charges which he did not mention, but for 


which the estate had also been proclaimed for sale on the same day under 
the certificate procedure, the collector gold the estate for those charges 
under the proclamation fcr revenue sale. 

In a suit brought to set aside the sale the High Court held that though 
the sale could have taken place for arrears of Ravenue as no formal order 
of exemption had been mede under S, 18 of Act XI of 1859, the Collector 
having already elected to proceed under the certificate procedure for the 
embankment charges, in zhe absence of notice under S. 5 of Act XI of 1859, 
those charges could not be Lreated as arrear of Revenue and the sale for 
those charges was without junsdiction. 

The Privy Council urheld this decision. 


_, Dhiraj Chandra Bos2v. 8 rimati Hari Das Debi. (Lord Dunedin) P. C. 


‘ 
-edj 
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: m 


“ 


Burden of Proof—Compromise by head of mutt or trustee—Suit 
impeaching—Decree-holder to show bona fides. See Religious Endow- 
ment, Matt se Si 

—— ——Landlord and tendit Gosain of rel Sone p-Onas on per- 
son setting up. See Evidence Act S. 109 aii 

———— Materiality—W hon evidence on both sides let in. See Evidence 
Act Ss. 17 & 21 ahs sie 

————-§eope of—Agenti’s authority. See Contract Act, S. 4 

Succession—Exclusion from—Family custom—Sze Custom, Family 

Watercess right to exemption from—Extent of mamool wet; 

See Madras Irrigation Cess Act. Ss. 114. 





Caste—Question relating to, Nature of —Words imput:ng no loss of caste 
— Defamation —Damages—See Defamation. . wide 
Charter Act, S. 15, High Court—Powers of Ma T in Criminal pro- 
cecdings—Quashing of proceedings before framing of a charge ina 


Subordinate Criminal Court—Validity. See Cr. P. C. Ss. 485 and 439... 


Chowkidari Chakran lands—Act VI of 1870 B.C., Ss. 49,48, 52 and 58— 

Regulation XII of 1805, S. 33—Regulation XIII of 1805,— Regulation 

of 1798, Ss. 8, cl. 4 (Bengal)—Regulation VII! of 1788, S. 41 

( Bengal) 

The Zamindars of Sukinda and Madhupur of Orissa held their Kilas 
(forts) and lands since tho Mogul and Maharatta times which were re- 
granted to them with fixed revenue in perpetuity by sarads issued by the 
Commissioners of the Bast India Co., in 1804 and confirmed by S. #3 of 
Regulation XII of 1805. By the terms of the grants the Zamincars were 
required to preserve peace and Order in their respective territories. Regu- 

Jation X1IL of 1805 which related to the maintenance cf peace and order 


did not relate to these Zamindaris. The Act VI of 1870 [B. C.,] was, 


enacted to regularise the rural police i in Bengal but this Act was extended 
to Orissa in 1899 by a resolution of the Government of Bengal dated 
February 9, 1897. The Zamindars as they were undez an obligation to 
maintain peace and, order within their Zamindari, employed chowkidars for 
whose support they made grants of land. In some cases the chowkidars 
were appointed with the approval of the officer of the British Government. 


The Collector under Act VI of 1870, B. C. claimed the righi to resume and - 


assess the lands so granted to the chowkidars and regard them as chowki- 
dari chakran lands. 

Held, that the lands in question formed part of the estates granted to 
the. Zamindars .with fixed revenuc in perpetuity by the Commissioners of 
the. Hast India Co., in 1804, and confirmed by the legislature in 1805 and 
were therefore exempt from the operation of the Chowkidari Chakran 
Lands Act VI of 1870, B. C., the Zamindars employing: showlkddars and 
granting them lands in lieu of wages to keep peace and order as required 
by the terms of the sanads, and that occasional appointment of the chowki- 
dars with the approval of the British officers did not confer on the British 
Government the right to bring the said lands under the provisions of Act 
V1 of 1870. 


Prima facie, a Zamindar is entitled to the full enjoyment of every- 


parcal of land within his Zamindari for which he pays ravenue to Govern- 
ment and it is for the Government to show that when the Zamindari was 
granted or confirmed it was subject to reservations in respect of land so as 
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Chowkidari Chakran lands.—(contd.) PAGE. 
t give the Government tho power to resume and assess it. _The word 
‘ assigned” in the definition of section of Act VI of 1870 means lands 
assigned by Government or appropriated under its authority or with its 
permission and the revenue of which was not included in the assets Of: 4 coy 
~ the -Zamindari. f | EA 
Joy Kishen Mookerjee v, The Collector o f Hast Burdwan and Rajah. _.._.. 
Sahib Perhlad Sein (1869 - 10 W. I. A. 16.) Rajah Sahib Perhlad Sein v. 
Mahara: jah Rejender Kishore Singh (1869: 12 M.I.A. 292, 331. ) approved. . 
The Secretary of State for India v. Kritibas ee (Mr. Ameer | 
alt), P. Gy: e 407 
C. P. Code, (Act Y of 1908) S. 2, Cl. 44, o. 22, Rr. 3, 40, 0. 34, Rr. 2, 3. 
0. 43, R. 1 (1)—" Lega? representative,” Definition of—Morigage . 
_ Suit for sale by executor of mortgagee—Death of executor after ` 
preliminary bùt before final decree e—-Application by widow to be made ~ 
a pariy as legal representative—Order rejecting, if appealable. M 
Under O. 34, Rr. 2, 3 of the Civil Procedure Code of 1908, even after 
the passing ofthe preliminary decreo in a mortgage suit, tho suit is 
continued until the stage of final decree is reached. It is not by the process” ` 
of execution that the final decree is obtained. 
Mathkarjunadu Setti v. Lingamurti Pantulu (1900: 1.L.R. 25 M. 244 
(F.B).) Ashfaq Husain v Guari Sahat (1910 1. L. R. 38 A. 264.) Abdul” ` 
Majid v. Jawahir Lal (1914 : I. L. R. 36 A. 350), referred to. 
The devolution of interest referred to in O 22, R. 10 must be that of 
the plaintiff who has instituted the suit and not that of the person whose 
right of action the deceased plaintiff sought to enforce as representing his 
estate. Thus the devolution reforred to in O. 22, R. 10 is not of the same 
character as is referred to in the definition of legal representative i iù, S. 2, 
(11) of the O. P. Code. 
Rikhai Rai v. Sheo Pujan Singh (1910 1. L. R. 33 A. 15), Gendi 
Ramaswami v. Puramsetti Pedamunayya (1914: 17 M I.T. 186) referred to, 
In a suit for sale upon a mortgage brought by the executor of the estate 
of the mortgagee the executor diad after the preliminary decree but before the 
passing of the final decree. The widow of the mortgagee thereupon applied ' 
lo be brought on record as the legal representive, but her application was ` 
rejected and she appealed against the order. 


weel 


Held, that in view of the definition of the term ‘legal representative” ` se 


in S. 2, cl. (11) of the C.P. Gods the widow’s application should be regarded ` 
as one under O. 22, R. 8 and not under O. 22, R. 10 of the C P., Code and 
that no appeal lay against fhe order rejecting it. À 
Lakshmi dchi V. Subbarama Atyar (Seshagiri Aiyar and Napier, JJ). 491 
—8. 44, Expl. IV—Res judicata—Clowm for set-of— — Omission to” 
put forward—Subsequent suit on the claim, if barred. 
A defendant who has a claim for set-off is not bound to put it forward 
in answer to the suit against him and his failure to do so cannot take away 
his right to sue for the amount subsequently. 
Pichi diyar v. Subbaraya alias Subramania Aiyar (Seshagiri Aiyar a 
and Kumarasani Sastri, JJ). . es ena dra 518 


——§. 47— Executim Dagang Minor Judgment-debtor ‘ick. ee a 
properly represented—Sale void—Suit by. minor to set aside sale not . 





bayred by S. 47. See Execution sale ... 9 o BGS 


rad 


“aL 
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C: P.. Code. —(contd.) i 

Ss, 47, 65—Order 21, Rr. 94, 96—Haecution sale oa co-owner’ s 
anterest—Suit for partition without formal deliver y— Limitation Act, Art. 
188—Applicability of—Only to judgment-deblors and persons claiming 
through—Art, 144. 

Where in execution of a decree against one of the co-owners his inte- 
rest was purchased by the decree-holder and the plaintif his assignee 
instituted a suit for partition making the judgment- Gebtor and the other 
co-owners parties, it was contended that the suit was bizred by 3. 47 C.P.C., 
formal delivory not having been taken through court under S. 318 C. P. C. 

Held: that plaintiff had a complete title under 5. 65 and Gak 21, R. 
94 and §. 47 did not bar the suit. 





Yelumalai Chetti v. Srinivasa Chetti (1906: I. L. R. 29 M. 294) — 


followed. 

Per Seshagiri Atyar, J.: As the judgmont-debtor was orly a formal 
party, tho substantial defendants being strangers, the presort action was 
not one between parties to the previous suit within the meaning ‘of S. 47. 
Semble : Order 21, R. 96 has no application to cases of joint-owners. 
Held, also that neither Art. 187 nor Art. 188 but Art. 144 applied and 


in the ubsence of proof of any ouster or exclusion. 2y the co-owner in ` 


possession within 19 years, the suit was in time. 
Harikrishia Chowdhury v. Venkata Lakshminarayana (1910: I. L. R. 
34 M. 402: S. C. 20 M. L. J. 328) followed. 


Art. 138, will not apply ‚when the defendant does not claim through 


or under the judgment-debtor. 

Krishnakanta Rat v. Krishnands Lala (1910: 12 ©. L. J. 378) Raza 
Lakhan Rai v. Gajadhar (1910: I. L RB. 88 A. 224) Bhagwent Singh v. 
Bhola Singh (1918; I. L. R. 85 A, £82) followed. 

Hussan Ammal Bbi v. Ismal Moideen Rowther u dustice and 
Seshagiri Aiyer, J.) ce 5 
—(N. ©.) S. 6% (0. C). Ss. 268, Bieta norigage— 
. Attachment of—Personal remedy barred. 





Where in execution of a decree, the interest of the daktar under a 


usufructuary mortgage, was attached under S. 274 of, the old Civil Proce- 
dure Code. 


Held, that the debt kava ilen due Gioii the personal remedy of 
the creditor was barred) the attachment ought to have been under S. 268 


and in the, absence of such attachment: the mortgagor who had paid the .... 


‘mortgage money to the judgment-deLtor in ignorance of the attachment 
was protected. 
The test for the application. of the Ss. 968 & 274 considered. 
: Ramaswami Moopan v. Srinivasa dAiwangar (Ayling and: Tyabji, JJ). 


———k, 64— —Invalid attachment ‘of mortgagee’s interest—Payment by | 


mortagagor pending attachment—Validity See O.P C. 268 & 274. ss 





without formal delivery. See C. P, O. B 47. sa 


h 


shorter ‘period than statutory—=Třusts Act; S. 5: 


$ 


“`S, 66. 0. P. C, bars a suit not only against the cortifed | purchaser but : 


also as against persons claiming’ title from “him. 
C. 


5. 65—Court sale of interest of one co-owner-—Suit for partition. 


5. 66—Certified purchaser —Suit against— Regresentati sves — Pos- 
session by real owner through certified purchaser—Insuficient, åf for i 


PAGE. 
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© PY Gode.—{contd.) 

Where the case is one in which the Transfer of Property Act requires 
a registered instrument to convey title, the fact that for a time (short of 
the statutory period) the res] owner was in possession of the property by 
receipt of profits is insufficient to give him title. 

Under S. 5 of the Trusts Acf, a valid declaration of trust in respect of 
immovable property can be made only by a registered instrument and as 
guch, an oral declaration of trust even if followed by the accounting of 
profits t0 the cestut que irus cannot be enforced. , 

Sowcar Kamurudeen Schib v.Noor Mahamed Usman Sahib. (Sadasiva 


Aiyar and Tyabji, JY). 
5. 92—Alieneecf trusi ironiado Hle can be granted 





agamst. 

In a suit under S. 92 ot the Code, to which the alienes of the trust 
properties is a party, itis nc competent to the Court to grant a declaration 
that the properties are trust propirties and to order delivery of possession 
of the properties as against him. 

Rangasamy Naidu v. Chinnaswamy Iyer, (Wallis C. J. and 
Hannay, J.) TR T 
——-—-—§. 92. Scheme— Aen Dasih of defaulting trustee—S uccessor 

made party—No irregularity m. 

A suit by the Advocate—tenerul fora scheme under S. 92, C.P C., dées 
not abate by reason of the death of thedefaulting trustee when the scheme 
is not merely auxiliary to the removal of the trustee but is the main 
relief and in those circumstances, there is no irregularity in ‘bringing the 
successor on record as party defeudant and continuing the suit. 

Sivagnana Desika Geanasambhanda Pandarasannadhi v. Advocate 
General of Madras, (Seshacirt Aiyar and Spencer, JJ). 

—§.92. Suit by dsciples to declare decree against mutt, ae 

i binding—No sanction necessary —Seo Religious Endowment—mutt... 

—0. I, R. 1. —Suits—Suib by some trustees impleading others as 

defendants—When not bad for non-joinder. See Trust, Public 

0. I., R.1,—Partizs—Suit to seb aside alionation or adoption 
by Hindu widow—Remote reversioners, right of to join presumptive 
reversioner as plaintifE—See Hindu Law, Reversioner 

___——0. I., R. 9—Suit by co-sharer for share of rent—Other sharers, “if 
necessary parties, See Landlord and Tenant, m s 

0. I.. R. 10—Debndant when made plaintiff, See ©. P. 60, 6 

R. 17. e ‘ ais aa 


————0. 2, r. 1—Claim for possession and for mesne profits—Dif fer- 
ent causes of action—Suit for possession, no bar to suit for past nesne 














=~ profits. 

The claim for possession and for mesne profits are two separate causes 
of action, and therefore a suit for possession does not bar a subsequent suit 
for mesne profits acorued due at the date of the suit for possession. 

<-“Popnammal v. Ramemirtha Aiyar (Wallis, offg. C. J., Ayling and 
Seshagiri Aiyar, JJ.) F. B 

————0. 21, R. 34—Usufructuary mortgage—attarhment— Personal 

remedy barred Lan 

0. 24, R. 46—Attach ment of re mortgago, how effected, 

Ss. 268 and 274 = ae ma 
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C, P, Gode,—(conid.) "PAGEH - 
————-0. 21, R. 58—S. 115—Conri not deciding ga which it ges 
- ought to decide—Possession in one’s own right—Purchase in the name ~. 
of two—Possesston by ong and his widow, the claimant—Claim to be s--- 
i’ upheld. 3 

Where the lower Court has disposed of a case without deciding ~--—~- 
questions which under the Code it is bound to decide (the question of: 
possession in a claim case), the High Court ought to interefare under S. 

115, Civil Procedure Code. ` 

Where on a claim, it was found that the property was purchased in 
the name of the judgment-debtor and the claimant's husband but the pur- ii 
chase money came wholly out of the latter's poczet anc he and the 
claimant were in possession since 1902. 

Held, that the claimant being on the finding of She lower Court in segta 
possession of the property in her own right, her claim ought fo have been ` g 
upheld and the attachment raised. : te x 

Rangammal v. Sevugan Chetti. (Sankaran Nair, J.).. , 927 
——-——0. 21, R. 89—Application by one of the doed em ii 

Payment into Court by the other— Applicant cannot take advantage 

of. | ws 

Where an application is made ander 0. 21, R, 89, by one of the judg. ° 
ment-debtors, he cannot take advantage of the amounts paid into Court 
by his co-judgment-debtor which have not been a by the decree- : : 
holder and deposit the balance. “i ee eee 

Every judgment-debtor who has separate interests in tke Saperne: Pe ak 
advertised for sale need not join in applying. to set aside the sale. ae 

Karunakara Menon. v. Krishna Menon (Spencer and cone diyar, ` 
JJ.) "262 
————0. 24, R. 90—Death of ienen: debor Lega pressni rs Peka 

brought on record by Court to which decree hed been transferred for 

execution and not by the Court which passed the dacree—-Exceution 

sale— Mere irregularity—Sale not bad. See Execution sale. sea BGs 
————0, 24, Rr, 94 and 96—Execution sale of co-owner’s share—suit oh 

for partition, without formal delivery—See O. P. C. 3 642 
————0. 22, R. 1—Legal representative—suit by presumptive rever- j 

, Sioner to set aside alienation or adoption by Hindu widow—Death of 
.. appellant—Remote reversioner proper legal represantative. See Hindu ae 

Law, Reversioner nee DD 
cy aD 22, r. 3, 4—Death of the KA beroi the rime a the 

hearing —Re-hearing— Righi of the appellant to insist ypen—Againsi ...~— 

the desire of the representative of the deceased respondent. 

An unsuccessful appellant cannot insist upon having a rshearing of 

the case because ib turns out that at the time of the Nearing, tha respon- . 
of dent was dead when the representatives of the deceased respondent , 

themselves do not want it. tte oe 

Vellayan Chetty v. Jothi Mahalinga Ab yar dle oer Seshagiré | 

Aiyar, JI) „. 188 
————0 22, R.9 suit for dhenie under 8. 99--Death of saluting trustee 

_Abatement— See C. P. C., S. 92 D „114 

—0. 23, R. 1—Scheme suit, Death of trustee—Survival a action— my 

See C. P. C., S. 92. ~ i74 
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0. P. Code.—(covéd.) ; 
———0. 34, R2 & 3—Application for final decree, if execution -appli- 
cation, Old and New Code. See C.P.C ,S 2 (11) O. 22, R 10and O. 34 





ween. See C. P. C., SS. 2 (11), O 22 R. 10 and O. 34 Wee 
———0. 41, R. 27—Apreal—Additional evidence—Admission of— 


Power of Appellate Co-rt—‘Substantial cause” —" Inability of party | 


through no ‘fault of Teisto produce important evidence in Court 
below,’ whether a ‘‘subsiantial cause’’—Civil Procedure Code of 
1908—O. 41, R. 83—4ppellate Court—Power to reverse decree in 
favour of person not party to appeal—Mistake apparent on face of 
judgment and decree. a 


When the appellate Coart wishes to admit fresh evidence in order to 


O 41, R 1 (1)—Ordar under Rr. 8 and 10 of O. 22—Difference bet- `` 


enable it to pronounce a judgment to the satisfaction of its own mind, : 


there is nothing in Kissow;t Issur v. Q. I. P. R (1907 I. L. R. 31 
B. 881.) to prevent its doiag 80. 


Andiappa Pillai v. Muthulewmara. Thevan (1912: M. W. N..450) 


Kameswarappa v. Chalapathi (1914: M. W.N. 864) followed. 

The expression ‘‘for any other substantial cause” in O. 41, R.27 gives 
power to the appellate Court to admit fresh evidence on the same grounds 
as would justify the Court of First Instance in granting a review. 

Held, that the discovery after the filing of the appeal, of fresh evidence 
not known to and not availzble to the apvellant after due diligence in the 
first court, was a ‘‘substansial cause’ within the meaning of O. 41, R.-27 
justifying the admission of such evidence in appeal. < 7 

Kalka Singh v. Bamal. Singur (1911: 12 L ©. 382) Sheo Singh v. 


Raghubans Kunwar (1905: I. L.R. 7 A. 634 (P.C.) followed. ` Kessowĵi - 


 Issur v. G.I. P. Ry. 1 (6) Krishnamachariar v. Narasimhachariar 
(1908 : I. L. R. SLM. 114) distinguished. 


Under O. 41, K. 88 of the Code the Spalati Court has power to 
correct minor errors in the decree appealed from aven if they appear in the 


Judgment, in favour of persons who have not only not appealed but are `' 


not even parties to the appəal. 


Venkatachella Pillai v Ranga Pillai (Ayling & Sadasiva Aiyar, JJ.)’- 


Communication—Defamation—if to more than one necessary—<Action 
against defendant in Eritish India for tort outside. See Defamation. 
Compromise—Administretor. Power of. See Succession Act, S. 267 
Decree against mutt properties —Suit to impeach—Jurisdiction 
—How far binding --Onus. See Religious Endowment—Mutt 
Executor— Power of, to compromise the claim of Co-exesutor 
against the estate. Sce Probate and Administration Act S, 82 








- 
er 
l ot 


Mutt—Power of the head to compromise suit—Decree by consent | 


—When binding—Onts—Net executable oven against interest. See 
Religious Endowment—Mutt 





Debt incurred by one pariner not found to be binding on another— 

Effect. 

Where in a suit for à dissolution of a partnership two partners 
Lakmichand and Bhajanlal came to a compromise in respect of a mortgage 
debt on the whole of the partnership property created by Bhajanal that 


Partuership—Suté ‘for dissolution—Setiling liability y inter se— 


-= 410 


—- oe PE ee a ae 


Lakmichand was to pay Rs. 8,206 to t'ie mortgagee -to have his share of ` 


Compromise.—(conid.) i 

the partusrship property freed from tha mortgage but in the sit by the 
mortgagee for the enforcement of his mortgage debt ,the Privy Council held 
thatonly the share of Bhajanlal was responsible for the debt, ina 
subsequent suit for contribution by the representatives o? Bhajanlal who 
had to pay the whole debt to the mortgages. 

Held the parties having settled their liabilities ¿nter se by the 
compromise were not entitled to go behind ‘it, and the defendant was 
bound to pay his share of the debt to the plaintiff e. 

Seth Ramlal v. Narsingdas. (Lord Dunedin) P. Oi .. sien: 
Compromise decree—Penal clause—Power of courts to relieve against. 

In a suit by plaintiff for the recovery of lands sold jo him by defen- 
dant, a compromise was entered into and a decree passed accordingly. The 
terms of the decree were amongst others that the dezendant should pay. 
into court a certain sum of money within 18-1-1918, that he should get 
back certain promissory notes exhibited in court and retura them cancelled 
to the plaintiff within the same date, and on defendant’s default in 
carrying out the aforesaid terms, plaintifis was to be put in possession of 
the suit lands. The defendant paid the money into court within 13-1-1913 


< PAGE; -> 
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but exceeded that date in fulfilling the obher conditions of the compromise. , 


Held, that the provision regatding possession to be given to plaintiff 
in case defendant failed to fulfil the terms of the com promis within the 
time limited was penal and could be relieved against, especially as there 
was no prejudice to the rights of third parties. 


Nagappa v. Venkata Rao (1901; 1.L.R. 24 M.265). Ane Sheis Mohideen. 


Tharagan v. Vadivelu Ginambia Pillai (1914) M. W. N. 92) followed. 


Bheema Venkataramana v. Bhommini Gureppa. (Seshagiri Aiyar and . 


Kumaraswami Sastri, JJ.) wee es 


Conflict of Laws—Action in British India for defamation outside against, 


his person then. Ses Defamation sane _ tee 
_~———Power of Matathipathies—By trustee, binding when bona fide 
See Religious Endowment—Mutt ‘ci see a 
Gonsideration—Contract to pay Hnhancemen —Landlord agreeing not 
to charge for sites of wells—See Madras Estates Land Act 3. 13 oe 
Recital of Receipt in deed —How for shifts burden—See Evidence 
Act, Ss. 17 and 21 bats i Sa 
—Contract-—Offer and acceptance. See Contract Act S. 4 AN 
—— ——Repudiaction on ground that Contractee contracted on behalf of 
another not allowed. ` See Contract Act S. 4. se + ae 
Contract Act, S. 4—Offer—Acceptance subject to condition subsequent— 
Distinction—Principal and agent— Auction sale by agent—Confirmation 
subject to approval of principal—Revocation of contract by principal— 








Non-exchange of patta and muchilika between principal and purchaser . 


_- Fratd on the part of purchaser—Purchaser being benami for another 


_ 488 


310 


if amounts to—Scope of agent’s authority—Proof—Onus—Specific . 


Performance of contract Suit for—-Defences open contract being for, 
benefit of third party if one of. 


Where an amin of the Maharaja ot Vizianagaram, authorised to sellin | 
public auction the occupancy rights in certain jeroyiti lands of the estate ` 


subject to the approval and orders of the, special agent o? the Samasthanam, 
sold the'same on 8-7-07 to the 1st defendant, the highest bidder, and 


confirmed the sale subject to the approval of, the speclal agent who 


B 


10 


Contract Act.—(contd.) 
approved of it on the 16th August’1907 and ordered the lease to the lst 


defendant to be duly giver effect to, held, in a suit in ejectment brought., 


PAGE. 


by a person who had obtained a lease of the very same lands subsequent ` t 


to the confirmation by the special agent. 


(1) that the confirmasion by the amin of the sale to the 1st defendant 


subject to the.approval of the special agent was an acceptance by the amin 
on behalf of his principal she Maharaja, of the offer made by the 1st 
defendant subject to a condition subsequent, viz., the approval by the 
special agent, and the consract of sale became irrevocable after the approval 
of the special ‘agent ; F 

(2) that, in the absem-e of any restriction in the ern of sale 
that bids‘must be made ir the bidder’s own interest and not ‘on behalf of 
any one else, the fact that the 1st defendant was acting as benamidar for 
the 4th when-he made the bid and when the sale was confitmed was not in 
‘itself fraudulent and would not entitle the PA to repudiate‘ ne 
contract ; and i 


_(8) that the title of tke lst defendant was complete notwitstanding . 


-that there had been no exchange of patta and muchilika as between him `` 


and the Maharaja. 


Quaere: Whether the onus was on the Ist dandani to establish that ` 7 
the confirmation which thə amin purported to give is the sale was an act. , 


within the scope of author ty. 
It is not a good defence to a suit for specific performance to say that 


the man who had entered -nto the contract for specific performance was. : 


not the man who had the Jeneficial interest in it. 
Exchange of patta anc-muchilika, though a condition of the right to 
‘recover rent does not give title. 


ae Chitibolu Adenna v. Garimalla a ae (Chief Justice & Sanka- -`` 


van Nair, J.) 

———§. 10—Scope of Wider than the “English tip ‘ Enjoys the 
benefit?’ —Meaning of —Whether an optian to avail oneself of the benefit 
essential." 

“Where the plaintiff aud the defendants held lands irrigated from the 


eh a 


same source and certain repairs being necessary for the preservation of the” ` 


irrigation works the plainsif prepared an estimate for the repairs and: 
informed the defendants taat it was proposed to effect them calling on 
them for a proportionate contribution, and the defendants had no objection” 
to the plaintiffs carrying omt the repairs but sid that it was not cus- 
tomary to contribute to such repairs and declined to do so, on a suit by tha 
plaintiff to recover the proportionate cost of fhe repairs 

Held, the defendants were bound to contribute their share of the cost 


of repairs 7 | ; 
“Per Ayling, J.—S. 70 of the Contract Act is wider than the English 


law-as-laid down in Lamphigh v. Braithwaite, (Smith's Leading cases 160). - 


It is the duty of the court=s in India to have regard to the section itself 
without considering the restrictions imposed by English law. 


Per Tyabji, J.—The absance of an option so accept the benefit, cannot. ` 


by itself prevent the result being considered a benefit to the defendant or. 
prevent the defendant being said to have enjoyed the benefit within the 
meaning of S, 70 of the Contract Act should it be found that the al 
reached the defendant and-were beneficial to him. <a gt 


cv 
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Contract Act, —(conid.) ' PAGE. 
Yogambal Boyee Ainmani Ammal v. Naina Pillai (1908 : I-L. R. 88 ia 

M.15) doubted. Gajapathikrishna Chandra Deo v. Srenwasa Charlu (1918: : 

25 M. L. J. 433) approved.- Rajah of Pittapur v. Secretary of State for 

India (1914 : 16 M. L. T. 275). referred to. 
Saptharishi Reddiar v. Secretary ne State jor India ce ‘and 

Tyabji, Jd.) he, rrr A ag 384 

———$, 204— Agent ander salary E of Nattukottai Chettis - 
stipulation -. to render foe ee Agency terxinates. See 


= M oe aade ra o 


Limitation Act, Art. 89. o i „pe 410 


Co- owners—Swit for injunction ade trespasser —Swit by one co- 
sharer ‘ glone—Maintainabilit y—Decision “based ‘solely cat personal ` 
knowledge of judge, bad. aa 
It is open to one of several co- owners laying claim toa certain pro- `` 

perty, to institute & suit for an injunction against a trespasser, without | >= 


ae teste kara 


impleading the other co-owner. 
` Radka Prashad Wasti v. Esuf, (1 Gal. 414) Hare: era Narain 


~ 


Chowdhury v. Moran, (5 Al. 602) Referred to. eo ai 
Gopal Ram Mohri v. Dhakeswa Pershad Narain Sim gh, (39 Cal. 
807) Dist. NG KANG 


It is not proper for a ane without submitting himself to the test of 
cross-examination to make his personal knowledge she sole evidence a 
determining a question raised by him. Ea ee 

Kessowji Issar v. C. I. P. Ry Co. (31 Bom. 381) Raikıshori aioe v. 
Kumuddinkanta Ghose, (150 L.J. 188)- Relied ‘on, 

Syed Ahamad Sahib-v. The Magnesite Syndicate, Lid. (Seshagiri 


Atyar and, Kymarasamt Sastri, Jd.) isi -BR 
Go-sharer—liandlord—Payment of rent to ohe—Efióot. See Tandioed aie 
and Tenant, rent— a - AST 


Costs—Remand—Direction ** to” abide the wana A pa Courts’ 'dis- 
cretion to refuse coststo successful party—‘‘ Abide. and follow the Me ee 


result’’—Meaning of. ja ae ET : o? 
Where in remanding a civil miscellaneous appeal ue En Court had KNA ia 
ordered that ‘‘ the ‘costs shall abide the result.” Oo gi Tans ERA 


Held: that the lower Court was not bound ‘to award ‘costs i tHe TEK 
successful party but had a discretion in the matter. 


Expressions ‘‘ to abide the result” and ‘‘to abide ani follow - tho “yf 
result” distinguished. ; 3 ; 

Godavarthi Periah alias Ethirdjah v. Godavarthi Lakskmidevamma. reed 
(Seshag hiri Aiyar and Kumarasami Sastri, JJ.) ee eee ae 441 


Court Fees Act, S. 4 (c)—Suit- for declaration -that decree or document- ~=- 
not binding—Plaintiff, a party—Suit for kk ac relief—Valua- .. 
tion by party final. ` p Ba : 4 


kan 





A suit for merely a declaratory relief that a core Ora document l 
to which the plaintiff was a party is not binding oa kim, is nevertheless. 
a suit for consequential relief within ‘the meaning o? S. 4 (c) ofthe Court . 
Fees Act and ad valorem Court-fee should be paid; but the value put by the . . 
plaintiff-is final and cannot be revised by the Court. T 


Arunachellam Cheity . v. Rangasamy Pilla Offg. Chief m ae Sts) 
Seshagiri -Aiyar and Kumarasam Sastri, JJ.) F. B. $ - Ady 


` + 
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Criminal Procedure Code—Wiiness—Haanunation of —Magis-rate not 
to interfere with parties’ discretion. 

Magistrates should nostake upon themsalvyes the duty of deciding on 
behalf of the parties which witnesses should ba-examined. 

Venkatappayya v. Vencatramanayya (Tyabji, J) aa au 

S, 69—Summons—Service of complate as soon as tencered to 
witness. See Cr. P. C. Ss. 235 & 209 — 526 ig 
——————§. 118—Order urder—Revision against—Order of single Judge 
Appeal. See Letters Parent (Mad) cl. 15 ies 
S. 144—Order no to exercise right as Melvarmndar—Net ultra 

vires, 

An order restraining a person from trying to exercise his powers as 
melvaramdar is not wlira vres of the Magistrate acting unde: 8. 144 
Criminal Procedure Code. 

Meyyaru Ammal In re (Sadasiwa Aiyar, J) 

S. 144 (2)—Nuisarca—Temporary orders in urgent cases—Power 
of High Court to inter-ere aie vee eae 
———-§, 195, Cl. (6) , (7}- Sanction, refusal to grant—A ppeal—Forum— 

‘“ Ordinarily lie” Meaning cf—Madras Civil Courts Act— Notification 

„under, by Governmeni—Effect— I. P. C., Ss. 209, 471—** Claim — 

Document produced as evidence to support claim—Document produced 

by witness—No charge jor using false document competent, 

Where the Local Government by a notification issued in'pursuance 
of the powers vested in them by the Madras Civil Courts Act, directed 
appeals from a District Muasif to be presented to the Subordinate Judge 
which but for the notificaticn would have to be presented to the District 
Judge. 

Held, that the Court of fhe Subordinate Judge was the court so which 
appeals ordinarily lay from the District Munsif within Cl. (6) of 5. 195 of 
the Griminal-Procedure Cocs and that that Court was competent to grant 
sanction. | 

The word claim in S. 209 I. P. C. cannot refar to a document produced 
in evidence to substantiate the relief asked for in the plaint. 

A person cannot be charged under S. 471, 1. P, C. in respect ofa 
document which he produced, being summoned to produce. 

In the matter Subbamma (1918 I. L. E 87 M. 124) Ramacharan 
Chandra v. Taripulla Sieika (1912 16 O. W. N. 645) Referred to. 

Boddu Ramaya v. Chitcuri Surayya. (Sesnagiri Atyar £ Napier, JJ.) 
S, 222—Vaguenese of charge—Place and name of articles stolen 
ate. Not mentioned—Ead. See Or. P, C S. 239 ses des 
8. 239—WMisjoinéer—Same transactton—Test of—Communtty 
of purpose and continuity of action—Offances at two different times— 
An offence and another to stifle prosecution for it—Not one iransac- 
tion—Immediate obiectand not ultimate object to be regarded—S. 537. 











Where the accused wer2 jointly tried for offences committed at two 
different points of time the object of the offences at one point of time be- 
ing to coarce the complainant to hand over certain promissory totes, of 
those at the other being, to prevent the complainant’s party from pro- 
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Cr, P. Code.—(contd.) 


ededing on their way tv the Magist=ate to lodge the complains in respect - 


of the first occurrence. 


Held, that the two series of facts lacked the Sanal elements of corn- - 


munity of purpose and continuity of action to make them parts of the 

same transaction within the meaning of S. 239. Criminal Procedure Code, 

and as such the trial was bad for misjoinder. 

S. 587, Criminal Procedure Code cannot be used to oure the defect of 
misjoinder of charges. 

‘Per Seshagiri Atyar, J.—In considering the nature of a transaction, 
courts have regard only to the immediate and not to tha ultimate object 
of the offender. 

Virupana Gowd v. Emperor (Spencer & Seshagiri Aiyar, JJ.) 

S. 239. Misjoinder—Trial of two persons for offences committed 
in the course af different transactions—Vagueness of charge— Place, 
name of articles stolen &c., mentioned—Charge of theft and receipt of 

* stolen property cumulatively—Lrregularity. 

§. 289, Criminal Procedure Code permits more than one person to be 
tried jointly for the same' offences or different offencas >ommitted in the 
course of the same transaction but not for different offences cammitted in 
- the course of different transactions and a trial keld m contravention: of 
these rules as to joinder is not merely irregular but wholly illegal. 

Held, accordingly, where one accused was charged with house break- 
ing at night and theft at-two different places and the second accused with 
house breaking and theft at those two places or in the alteznative with 
receiving stolen property, but there was nothing to connect taa two thefts 
as part of the same transaction that the trial was wholly bad and should 
be set aside. 

Per Spencer, J:—A charge that does not spaces tha articles stolen, 





the name of the person whose house has been broken mbo, and the place of ` 


the offence, is bad for vagueness. 

Per Seshagiri Aiyar, J.—A person cannot be charged with the offen - 
ces of theft and receving stolen property, notin the alternative but 
cumulatively. 

Qua@re whether it is not a mere irregularity and whether also ths two 
offences may not be said to arise out of the same transaction. 

Mala Makalakati Subbadu v. Emperor (Spencer & Seshagiri Aiyar Jj. ) 
S. 250—Appeal—Notice to the ascused—Order without—Impro- . 

per—Scope of ~False complaints as well as frivolous or vewatious 

complaints. 

In appeals from orders directing compensation to the scoused under 
S. 250 of the Criminal Procedure Code, notice should crdinarity be given to 
the acoused and orders made without such notice though nos illegal will 
be set aside under S. 489 as improper. 

S. 250, Criminal Procedure Cade applies not only jo cases where the 
complaint is false but also where without being false, it is frivolous or 
vexatious. l ‘ 

Accordingly, their Lordships set aside an order cancelling an award of 
compensation on the ground that it was -not conclusively made out that 
the complaint was false and directed the appeal to ba reheard. 

Venkatarama Aiyar v. Krishna- Atyar. (Spencer and Seshagiri 
Aiyar, JJ.) zi gi in a 
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S. 298— Reception of inadmisible evidence, | misdirection. See Cr. 
FP. 0, 8s. 282 & 539 ni oh ` 
————— 6, 423—Appellata Court not to send. fox aka "A no ` 
evidence for convicticn éxists. See-Appellate Court, powers of  ... 7 
——— 6, 136. —Charber Act, S.15—Power to quash’ proceedings at any 
stage—Framing of charge—Quashing of, at-that -stage—Indian Penal 
Code; Ss. 189, 501—Right af process server toenter any house without 
permisston—Tendor of summons —Completion of service by—Intention 
to cause breach of peaze or knowledge . of likelihood =E'ssentials aor 
charge under 8. 504. . : 
The High Court has jarisdiction to ERA at any stage ofa Criminal 


Y 


proceeding if it considers that'in the interests of Justice, it should do so. `- T 
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In this case the High Court quashed the proceedings -against tha 


accused, a respectable plezder’ against whom charges had been framed for ` 
offences under'Ss. 189 and 504, Indian Penal, Coda, on the ‘ground that ` 
the prosecution was in tae opinion of the “gourt; a , groundless and ` 
vexatious prosecution, ji me 

The fact. of a. gub- -peena being entrusted -to & process server does not 
give him a general, “Fight of entry into any house without obtaining the 
permission of the owner-3r person in charge. The mere fact thatthe . 
owner asked -the process server to get out’ would-therefore be no offence. 

Service-of summons is compléte when it is.tendered to the witness. 

Where the endorsemeat on a summons.was to the effect that after `. 
tender of the summons t the witness, the>-accused, the ‘son of the” : 
witness, and the owner of the house came up, abased the process server 
and asked him to get out af the house and that the witness ER 
after received the summons and batta and signadhis name.: =-; 

Held : that the facts ss set out did not disclose an offence under 5. 189: 
of the Indian Penal Code. ja See eo 

Held also that in thé absence òf evidence that the acoused: intended bo" 


cause breach of the noe 2 or knew thata breach ofthe paace was TEN za 


charge under S. 504 I. P. J. also was unjustified. 

Kuppusami"Aiyar Tri ee T. y ee” Sie 
B. 435, 439—Acewitiil—Revision ' apéinist “Notts ` of appeal— 
Failure to serve ON District Magistr ate—Irregularity. = 





The High Court will wot interfere i in revision with an aida òf acquittal 
where the question is one as to appreciation of evidence or ‘where there is no 
patent error or defect in tae order of acquittal by the Lower Court which | 


Teed 


has resulted i in’ grave injustice. 4 A 


Failure to ‘serve ‘tiotio of tha appeal on the District Magidtrate’ is only l 
an. irregularity and the H -gh Court is not bound to set aside" the order of 
acquittal, when there is nc reason fo believe phat justice has suffered. 

Vellayan. , Ambalam y Solai, Servar (Kumar asain Sastri, J. a); 


————Ss. 435, 489 —Acyuitlal—Rovision against—Powers of the High ` 

Court. - eryn d ; 

Though the High -Ceyrt has jurisdiction to iranere in revision with 
an acquittal the jurisdistion - will be exercised only sparingly where it is 
urgently-demanded in the interests of public justice. 

u _Natesa Padayachi Inre. (Kumarasawmi Sastri, J.) 
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——-——§. 439—-Costs—Assesamént of by Magistrate—Discretionary mattéet «` 


—No revision. See Or. P. C., Ss, 148 and 439. 


———-—§. 476— states Land Act, Ss, 164 to 167—Officer preparing nee 
record of aes Cour i—Order under S: 476, Cr. P. C. tra: : 


vires. i 
A revenue officer preparing a record of rights undar 3s. Ł34 to 167 of 


the Madras Estates Land Act, is only an executive oficer discharging the - ~ 
function of Government and is not a Court within the meaning of S. 176 


of the Code of Criminal Procedure.- 


Their Lordships accordingly set aside the order passed be such officer l 


under S. 476 Criminal Procedure Code, for the prosecution of the petitioner. . 


Avasarala Venkata Hanumantha Rowy, Achanna. (Spencer and Sesha- . 


giri "i Aiyar, JJ.) 





Criminal trial. No appeal. See Letters Patent (Mad.) Cl. 15 


— 





Criminal Trial—Admissions—Conviction based upon noz sustainable. 
See Evidence Act, S. 33 si ka; A 

—Appellate Court--Sending case for E KA oz gambling in 
common gaming house—No evidence on record as to house being a 
common gaming house—Order of re-trial improper. See Appellate 
Court, powers of = 

anana E =k len iwai bility Ring ah rules app. pens waere Evidence 
Act is silent. See. Evidence Act, S. 33.. 

Damages — Award PE T E Dam a gê procf of —Novessary—See 
Defamation 





> 
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T. P. Act, S. 65 (a) - 
Decree - Amendment by Consent agak mutt or aches when binding 
—Suit impeaching Jurisdiction—See Religious endowment, mutt 

Compromise— Penal clause in—Relief against. See Compromise, 
Decree re 4 


a ene i eae 


Deed—-Construction— Kaya m Patta— Estate of inkeritance mot per se 


conveyed—Muy be shown to be perpetual grant by proof of sur Wa 
circumstances and subsequent conduct, 


Though the term Kayam Patta does not per se convey, an estate of 
inheritance, the circumstances under which the patta is granted and the 
subsequent conduct of the p irties may show that a prepetua: grant: was 
intended. ave 
Venkataramanna v. Venkatapathi (Chie f Jusiice and Coutts Trotter J.) .. 
Lease for 15 years---Provision for rent going in reduction of 
z% money due under bond of even date—Whether lease or-transfor: Ser 

Limitation, Art 144 . i 





Recitals in Relevant as admissions. See Bividence Act, Ss. 17, ~ 


° 12land 92 ; Mas 
Surender by widow. See Hindu Taw KN Aleno s aia 


: Defamation—In respecto; caste—Words not amounting to imputation of %. 


loss of caste—Eapression of unwillingness to assoczate by reason of 
sympathy with reform— Nòt - defamatory—Damages—Olear proof of s7 
TEPE “necessary. ‘i Bs 


——§. 488—Order. of a single Tudge in revision—Proceeding as 


-8. 537—Joint trial— —Irregularity or illegality. See Cr. 2. 5.—S. 289 . 


—Measure ot TA of. title by mortagagor, breach of—See .. 


184 


— 
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-Defamation.—(conid.) 

A person-is not liable for defamation when the words used do not 
amount to saying that the plaintiff has lost caste or has done acts which 
necessarily involve the losing of caste but simply amount to an expression 
of unwillingness on the pert of the defendant to associate with the plain- 
tiff or to utilise his services by reason of his sympathy with widow 
marriage shown by dining with remarried widows or associating with 
persons who have dined wish them. 

In order to be entitlec to damages, plaintiff must clearly show what 
damage he has sustained by tha alleged defamatory words used by the 
defendant. 


Coopoosams Chetti v. Dorasami Chetti (1909: I. L. R. 83M. 67s. c., 
19 M. L. J 174) followed. 


Venkayya v. Venkatacamiah (Scdasiva Aiyar and Hannay JJ.) 
Easements Act, S. 7. — Natural right —Riparian proprietor — Lower 

owner—No right to dam up to protect his properly—Surface water— 

Right of upper owner io let into lower land — Natural stream— 

Attributes of —Damm:.ag—Not ordinary agricultural operation. 

A lower riparian owner has no right to protect himself by erecting a 
dam which has the effect of throwing the water back on the upper owner’s 
land and causing Injury to him. 

Per Wallis, C. J. It isthe natural right of the owner of the upper 
land that water naturally rising in or falling on his land and not passing 
in defined channels shoulc be allowed by the owner of adjacent lower land 
$o run naturally thereto. The lower owner has no right tu prevent the 
water from coming to his land though his object in so doing is only to 
_ better cultivate his own land. 

The fact that the water carries a certain amount of saline matter 
_ which renders it injurious to crops does not take the case out of the gene- 

ral rule as to distribution af surface water. 

Per Seshagiri Aiyar, J. The attributes of a natural stream are'that 
‘it must have a fairly deficed course, that it must move and that its water 
must be capable of being ilantified though it is not necessary that it should 
be confined within banks or that it should have a continuous flow or that 
it should be of a particula> width. 

The fact that a larger volume of water will year after year flow during 
well known periods of the year, will not constitute the water an extraor- 
dinary flood against whick 2 lower owner would be entitled to protect him- 
self by the erection of a dsm to the detriment of the upper owner. 

Putting up a dam so as to enable a person io better cultivate his own 
land is not an ordinary agricultural operation. 


Mahamahopadyaya Rangachariar v. The Municipal Council of Kum- 
bakonam (1906: I. L. R. 23 M. 589, s. c. 16 M. L. J. 582) distinguished. 


Maharajah of Venkatagiri v. Secretary of State for India. Chel 


Justice and Seshagiri Aiyar, J.) 

‘Estoppel—Equitable—Decision against Jenmi title in suit by nezi 
Kanomdars against—<anomdar— Bar to suit in higher Courts by- 
Jenmi. See Res judicata, Competency of Court 


Hindu Law—Wuidow—Alienation—Reversioner—Education i 
affirm. See Hindu Law, Widow— Alienation dae es 


—-—~-—Misrepresentaticn — Subsequent knowledge of truth when 
presents estoppel—Irtention `of person misrepresenting material. 
See Hindu Law, Widow, Debts. PE ri g 
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Estoppel.—(contd.) 





——-——Reversioner—Minor widow—Inducing creditor to deal with 
widow—Reversioner estopped from setting up. minority of widow— 
See Hindu Law, Widow, Debts jia : 


Evidence, ‘Ket, (I of 1872)—Exhaustive Nature of—English principles 


invoked: when defective, See Evidence Act, S. 33. 


Evidence:—Landlord and Tenant—Lease in writing inadmisible Oral 


evidence of relationship—Of terms, excluded—Lvidence Act, 8. 109— 
Cessation of relationship of —Burden of proof. 


Oral evidence is admissible to prove that the relationship of landlord: ~~ 
and tenant exists between the parties though there is a rentel agreement - 


Person defeating—-all attempts of person tc register-—Subsequent 
plea ‘of want of registration—Not allowed. See Hindu Law, Partition. 


in writing which is inadmissible 1 in ae but the terms of the tenancy .°: 


cannot be so proved. 

When itis shown that the person in possession, before the defendant 
was a tenant of the plaintiffs at one time, it is for him to show when that 
tenancy ceased and possession became adyerse. 


Chavalt Subbamma v. Tulluru Venkatrayudau, (Sadastva Aiyar and 


Hannay, JJ.) 
—§s. 17, 18 and $4—~Admissions—Nature af admissibility. See 
Evidence Act, 8s..68, 65 and 66. 


Evidence Act, Ss. 17, 24—Admission—Recitals of Sanat Diane of 





—Representatives in imterest—Burden of proof—After evidence— | 


Immaterial— Acknowledgment of receipt of consideraticn, as ai 
— Question of fact. 


Recitals of payment contained in a-mortgage are télevant 2 as admis- . 


sions not only against the parties making the admission but also against . ` 


their representatives in interest. 


It is impossible to state broadly either that the mere proof of acknow- | 


ledgment of receipt of consideration must necessarily shift the burden of 
proof or must, if taken by itself, always necessarily be insufficient to shift 
the burden of proof. 

Whether a specific piece of evidence is enough for diecharging the 
burden of proof is a question primarily concerned with the weight to 
be given to that piece of evidence and is not a question of law. 


Where each party has adduced evidence tending respecsively to prove 


and disprove a fact in issue, in such cases the importanee of the incidence 
of the burden of proof almost entirely disappears. ; 

Gadian Chetti v, Veerappa Chetti (Ayling and Tyabji, JJ). 

S. 33—Proof that witness is not procurable~Necessity for—Con- 
sent of the accused’s pleader notwithstanding—Rules of evidence same 
in Civil and Criminal cases—Subdject to the rule that accused not to 
be convicted on admissions at the trial. 

The deposition of a witness examined before the committing Magis: 
trate should not be admitted in evidence before the Sessions Court under 
S. 83 of the Evidence Act, without reliable proof shat the attendance of 
the witness could not be procured without unreasonable delay or difficulty 
though the accused’s pleader consents to the course. ’ 


Such consent may be some evidence that the- accused was not - 


prejudiced thereby. 
C 
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Eyidence.—(contd.) ` 

Though the Evidence Act is applicable to both Civil and Criminal 
trials, in the latter case, te rules therein contained are sub ject to the 
general principle of law that no accused person should be convicted on. 
his own or his counsel’s admissions at the trial, 

Annavi Muthiriyan In æ. (Spencer and Seshagiri Aiyar, JJ.) 





—— 


evidence under section—See Religious Endowment—Management ... 


—— ——S, 58—Fleader corsenting to admit inadmissible evidence in 
Criminal cases—Conviction on such evidence—Propriety. See Evi- 


dence Act, S. 38 a ue ses ifs 


, Ss, 63, 65 and 66— Secondary Evidence—Written admisstons— 
Efect of—Admissibility without proof of, destruction or absence of 


original—Suit upon mortgage document —Found a forgery—Decree - 


on written admissions of defendant—If permissible—Amendment— 


“Necessity for—Limitaticn Act, S. 19—Acknowledgment—Reference to. 


mortgage as title 

Per Sadasiva Aiyar and Spencer, JJ.: Where » party sues to redeem 
a mortgage pu tting forward s certain document as embodying the transac- 
tion and that document is found to bea forgery a decree cinnot ba given 
to him on the basis of the written admissions of the defend ints as to the 


contents of the mortg ge, asno question of secondary evidence arises with- 


out proof of the exisience anc due execution of the original. 

Per Tyabji, J.:—Thougk the mortgage document put forward by the 
plaintiff is found to be not genuine, when the transaction itself is proved 
by the written admissions of the defendants a decree may properly be 
given on the footing of such admissions. 

Per Sadasiva Aiyar, J.—When the plaintiff rests his claim to redeem 
upon one mortgage and fails tp prove it, 4 decree cannot be given to him 
` on the footing of another anc aarlier mortgige proved by the admissions 
of the defendants without a formal amendment of the plaint. 

Quaere:--If such an amepdment should at all be permitted. 

Per Spencer ant Tyabji, JTJ :—S. 68 of the Evidence Act does not 
exhaust the kinds of seconda-:y-avidence that may be adduced. 

Per Tyagi, J.:—Having rəgrd to 3s. 65 and 66 of the Indian Evidence 
Act, written admissions of she contents of documents are admissible 
without proof of the original having been destroyed or being otherwise 
not available for production. 

Per Sadasive Aiyar, J..—Whan the plaintiff puts forward a forged 
document as primary evidence, it cannot be held thut defendants are put 
upon notice that they would be required to produce the counterpart of 
the genuine document 

Per Spencer and Tyabji, £J.—Reference to the mortgage and its 
transfer as the title under wh ch a party holds is sufficient acknowledgment 
of the right to redeem within the meaning of S. 19 of the Limitttion Act. 

Kalliant Amma v. Narayanan Nambuar, (Sadasiva Aiyar, J. owing 
to a difference uf opinion betzen Spencer and Tyabji, JJ.) ae 
————, S. 92 ol. (2)—Practice—Trial of suit —Decision against defen- 

dant on view that might bz obviated by amendment—Im propriety of— 

Admission in pleading—Po be taken whole or not at all—Deposittion 

of witness —Difference bermeen, 


S. 85—Inquiry by Peishkar as to management of Tampla—No_ 
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Evidence.—(contd.) 
In a suit upon a promissory note payable on demand, tke defeadant 
pleaded that the agreoment between the parties was that his liability 


should cease on a particular date, meaning thereby that on that date the 


amount of the pro-note was intended vo be taken as payment of the instal- 
ment of the plaintiff's advance and was to be secured by fresh note. 
The Trial Judge had allowed the parties to go into evidance on that basis. 
The Appellate Court dismissed the suit on the ground that the plea was 
oppose to S.92 of the Evidence Act. Held, on appeal that though on a 
strict reading of the written statement the view of the Appallate Court 
was right, the plea understood in the sense in which it was meant by the 
defendant, was admissible under 8. 92, cl. (2) of the Evidence Act. 

The Trial Court having allowed parties to go to proof the Appellate 
Court ought not to have decided against the defendant on a view which 
could have been obviated by a mere amendment of the pleadings. 

It is permissible for a tribunal to accept part and reject the rest of 
any witness’s testimony butan admission ina pleading cannot be so 
dissected and if it is made subject to a condition, it must either be accept- 
ed subject to the condition or not accepted at all. 

Held, therefore that an admission by the defendant thai.the promis- 
sory note was to be held as satisfied on a particular day by a new debt on 
the part of H, provided security was found for the whole debt by that date 
cannot be treated as an admission that in any case the promissory note 
was to be held as satisfied on that date. 

Motabhoy Mulla Essabhoy x. Muljt Haridas. (Lord Dunedin) P.O. 
Execution—S(ep-in-aid.* Sea Lim. Act, Art. 192 ee 


Exccation sale—Bare equity of redemption—Sale of—Symbolical deli- 
very—Absence of —Expiry of 12 years—No revesting im judgment- 
debiur—Declaratory decree—Against party having no title—Terms 
too wide—-No locus standi to appeal— Hindu Law—Alienation—Con- 
seni of reversioner pending suit—Sufficiency of. 

Where in execution of a decree, the bare equity of -redamption of tha 
judgment-debtor in certain properties was sold but the purckaser failed to 
take sombolical delivery of the right. 

Held, that did not matter and the ‘faci that over 12 years elapsed 
from the date of sale would nob revest the property in the judgment-debtor, 

Where 2‘decliration was given in somewhat too wide terms as against 
a person who was found to have no title to the property. 

Held, that that he had no locus standi to contest the decree of the 
Lower Court. 

Quaere, if consent of the reversioner given in the course of the suit is 
sufficient to validate an alienation as from the date of suit. 

Lakshmi Narayana Avyar v. Ulagammal, (Sadasıva Ayar and Han- 
nay, Jd.) ees aa aun ue Labs 
— Decree agaist husband—Eizecution after death — Widows brought 
on record as legal representatives—One a minor to the knowledge of 
décree-holder and auction-purchaser and the other having no interest 
—M mor represented as a major—-Reserve price reduced without’ dis- 
closing earlier bid for higher price—Fraud—Sale void—Lumitation 
Act, art. 12, 166, and 95—Applicability of —Order 21, r. 16—Order 
under, by court to which decrees is transferred—Irregularity only. 
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Execution sale.—(contd.) 

This was a suit brought for.the recovery of properties belonging to 
the deceased husband of the plaintiff which had been sold in execution of 
œ decreas dgainst him. The property was sold after bringing the plaintiff 
and the 2nd defendant her co-widow on record as legal representatives. 
‘Both at the time when she was brought on record and on the date of sale 
plaintiff was a minor. Thouzh this was known to both the Ist defendant 
and the 8rd defendant the aaction-purchaser, she was impleaded as a 
major., The 2nd defendant, though a major had ceased to have any 
interest in fhe-husband’s property. The properties had first been put up 
for sale in execution of another decree of the 1st defendant and the 8rd 


defendant had actually bid fœ Rs. 601 but the sale was subsequently ` 


stopped at his instance on tha ground that certain other deoree-holders 
had applied for rateable distribution. The properties were then pub up 
~ for sale in execution of the suit decree. On the plea that there were no 
bidders, without disclosing to the Court the fact that the 8rd defendant 
had bid the previous day for Rs. 601, Ist defendant got the reserve price 
reduced to Rs. 200 and the 3rd. defendant purchased the property for 
Rs. 201. | 

Held, in the dredges plaintiff being wholly unrepresented, the 
sale was void and a suit to declare its nullity lay without regard to the 
provisions of 8. 47, C. P. O. Ea 

Held, also, that the suit having been instituted within 3 years of the 
plaintiffs attaining majority, the suit was in time; Art. 12 and 166 had 
no application to a case like she present. 

Held, per Sadasiva Aiyar ,-J.:—The mere fact that plaintiff was brought 


on record as legal representative by the court to which the deoree had been | 
transferred for execution and not the court which passed the decrea ‘is ` 


not a ground for setting aside the sale, as- that is only an irregularity. 
Thamboo.Pillai v. Sriramulw Naidu (17 M. L. J. 800) followed. 

‘Art. 166 governs all appfications to set aside & sale but in cases where 
the sale is brought about by fraud to which the auction-purchaser is a 
party or of which he has notie, it may be open to the Court to give relief 
to the party defrauded by directing the purchaser to reconyey tha property. 
To such a suit, art. 95 would be the article applicable. 

Pasumurii Payidanna v, Ganti Lakshminarasanuna. (Wallis and 
Sadasiva Aiyar, JJ.) ce 
Fraud— Bidding at auction bonami for notion not a Taui See Contract 


Act, S. 4 2 aoa 
ee er ne A price Wa E by decree-holder not disclosing 
earlier bid for higher prize—Limitation—See Execution-sale. ` ... 


Gift— Registration after death— Against the wishes of a at 


to pass ttile. 


A deed of gift registered after the death of the donor against the ' 
wishes of the deceased who had in the meanwhile gifted away the pro- ` 


perty to another is ineffective and doesnot pass property. ` 
Ramamirtam v. Gopala <yer, “(1896 ; I. Li, B. 19 M: 488=6 M. L. J. 
207). Meyyalu Nadan v. An- alay (1903 : I.L.R. 25 M. 679) distinguished: 
‘Dasi Svarnam v. E R Pillai. (Sankaran Nair and 


AYURJ, JJ.) ji am a we" 


Grant—Maintenance, T facie temporary~-When includes provision- 
for descendants also. See. Hindu Law Impartible Zemindari ne 


PACE. 


21. 
è .- VAGE- 
Guardians and Wards Act, Ss. 17, 19—Rights of guardianship—Of _ 
father and husband and other relations’ —Difference between—Taking.” ; 
another wife or not treating deceased mother, not properly—No- = 
ground to deprive father of guardianship. ; 
The Legislabure draws a distinction between the rights of guardian- 
ship of the father and the husband and those of the other relasions. In - 
the former case, the Court must be satisfied that the father or the husband 
is unfit to act as guardian before it can appoint another. While in the - 
latter the only consideration that should weigh with the courts is the_*- 
welfare of the minor. 
The mere fact that the father has taken another wife after she death 
of the children’s mother or that she was not properly tieated during her 
life is not a sufficient ground for holding that he is unfit so act as 
guardian for the children. 
Bindu v. Sham Lal, (1907: I. L. R. 29 A. 250) dissented from. 


Audiappa Pillai v. Nallendran Pillai. (Seshoghir Aiyar and 
Napier, JJ.) Kee a sue 442 


Ss. 47,.34—Order fixing amount ifor TA and education- ~. 
of ward to be paid by guardian of property—Amcunt— Emcessive— 
Appealabilily. = se k 
- No appeal lies from an order on a guardianship application fixing the 
amount to be paid by the guardian of the property for she. maintenance , 
and education of the ward. 
If the legislature with knowledge of what provisions are ENE ET in 
the sections provides for appeals from certain sections, it cannot be 
assumed that because it is arguable that an appeal is allowed in certain 
minor matters, that the legislature intended that an appeal should lie in 
matters of great importance, where it is not specifically provided. SO ma 
Gopammal v. Srinivasa Iyengar. (Oldfield and Ne cpier, Jd. ) a 96 





Hindu Law—Adoption—Senior widow—With the consent of " sapindas— 
Preferential right to adopt— Adoption by junior without consulting — 
—Invalidity of. 

Where a man dies leaving several widows, the preferential right to 

adopt with the consent of Sapindas vests with the senior among hem and | 

an-adoption made by the junior widow without the consent of the st senior” ` ~ 

widow, without even consulting her, is invalid. : l 


Kakerla Chukkama v. Kakerla Punnamma. (Sankaran Nair and 
Spencer, JJ.) us wea ine AN, | 


By widow— Undivided fanily—Consent of managing member— 
Sufficiency | of—Improper withholding of—Adopticn after long oon 
to alienate property outside family. 


The managing member of a Hindu family cannot be said to have acted- 
_ improperly in declining to sanction an adoption made’by the widow of a 
deceased member after long delay to enable her to alianate the property 
outside the family. 
Semble :—In an andikane family the consent of the managing mem- : 7 
ber alone might be sufficient to validate the adoption. Ft 
Rama Rao v, Narasimha Nayanim Varu. ‘(Sankaran Nair and Old- |. 
field, JS.) aes L an a tee. 388 


ng 7 


29, 


Hindu Law.—(contd.) 
Alienation—Cozsent of next reversioner ia suit—Sufficiency 
of. See Execution sale a aes 


—— Family trade—Widow not kuwa to wind up after death of 
husband. See Hindu Law, Widow, Debts. 


————Impartible Zarnindari—Maintenanese—Right to of junior mem- 
bers— Not against a-ienees, being strangers—Arrangement for main- 
tenance—Money ailowance—No presumption that it is for the 
branch. 

Junior members of Zemindari families have no claims for maintenance 
against the alienees of the Zemindari who are not members of the family. 

Prima facie, a proy_sion for maintenance by way of money allowance 
is only temporary and cennot be presumed to enure for the benefit of the 
grantee and his descendents. 

Where provision was made by the late Raja of Pittapur for the main- 
tenance of his ‘adopted son but the deed contained no reference to the 
descendants of the grantee and did not also purport to þe made to him as 
the representatives of his branch. 

Held, that the arracgement was uot a bar to the claim of a son of the 
latter for maintenance during the lifetime of his father. 

Sri Raja Row Venkcta Mahipathy Gangathara Rama Rao v. Sri Baja 
of Pittapur (Sankaran Hair and Oldfield, JJ.) 


-—-—~ Interpretation of Jexts—Lakshana and Upalakshana, rules of 
construction. See Hindu Law, Succession Full and Half Blood |... 





—dJoint family —Adoption by widow of deceased co-parcener— 
Consent of managing.member alone sufficient ‘to validata adoption. 
See Hindu Law, Adoption 


—doint family—Debts due to—Succession certificate if necessary — 
See Succession Certificate Act, 8. £ . aoe N 

~—— —Meintenence—Junior demiko. of impartible estate—Right of 
—Basis of the right. See Hindu Law, Impartible Zemindari ae 








Maintenance—Kights of widows—Absolute right—Denendent on 
membership not on cbsenca of other means of support. 


The right of the widows of deceased co-parceners to be maintained out ; 


of the family property umler the Hindu Law is an absolute right due to 


their being members of the family and does not depend upon their not 


possessing other means ož support, 


Held, accordingly, trab the fact that the family property was small and. 


the widow had private pzoperiy out of which she could maintain herself 
was no ground for altogesher disallowing her claim for maintenance. 
Darbha Lingayya ~. Darbha Kanakamma (Benson and Sundra 
Aiyar, Jd.) abe wa i A 
Partition—Conseæni to by mother of minor co-parcener—Impending 
death of the other cc-parcener— Validity of—Declaration of intention 
to separate by one member —Sufficiency of to effect severance—Regis- 
tration Act, S.49—Unregistered partition deed—Hffect on status— 
Estoppel, 
The law does not recognise the probability or contingency of a per- 
gon’s death as a reason fcr not consenting to a demand for partition which 


a person is entitled to olaim. < 
M 
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Hindu Law.—(conid.) 


~ PAGE. 


Held, accordingly, that a consent given by the mother cf a minor—--- -- 


co-parcener to a partition was not impeachable onthe ground that she 
being aware of the impending death of the other co-parcenar ought not to 
have consented to the partition. 


Per Sankaran Nair, J.:— It is open toa member of an ctndivided 
family governed by the Mitakshara Law to effect a separation between 
himself and the other members of the family by a declaration to that 
effect made to the other members. The declaration musi be clear and in 
such a form that itis not open to him afterwards to say thas he still 
continues a member. Suraj Narain v. Iqbal Narain ete I.L. R. 35 
A. 80=24 M. L. J. 849) followed. 

A document merely effecting division in status does not require regis- 
tration. 


Per Oldfield, J.—An unregistered partition-deed cannot be used to 
effect a sevoranze of the joint status of the family in respzob of immoveable 
properties without contravening S. 49 of the Registratior Act. 


A partition-deed was presented for registration by the widow of one 


of the co-parceners after his death. The Registrar refused registration on E 


the ground that it did not specify the immoveable properties included 


therein She filed a suit but the suit was dimissed or the ground that 


she was not competent to present ib. 


- Held, per Sankaran Nair, J. (Oldfield, J. contra). Plaintiff having 
defeated all the attempts of the widow to register the document was estop- 
ped from contending that the document was bad for wart of registration. 


.Pothi Naiken v. Nagama Naiker. (Sankaran Nair & Oldfield, JI)... 





Continuance by next reversioner— Suit to set aside alienation—No 
difference between—C, P. C., Sec. 2, cb. 11—Ordzr 1,7. 1~—order 
22,7.1. 


"A suit by the presumptive reversioner to set aside an ndan by the 


widow may, on his death, be continued by the next reversioner. 
In this respect, suits to set aside adoptions and STRODE stand On 
the same footing. ; ee X 
Nature of suits by reversioners considered. - 
Venkatanarayana Pillay v. Subbammal. (Mr. Ameer Ali) P. C. 
——Siridhanam—Property acquired by wits—Devolution— Daughter 
an preference to sons. l 
Property acquired by a woman by her wits is her Stridhanam and 


descends in accordance with the mode of devolution laid down in the 


Mitakshara to her daughters in preference to the sons. 


Subramaniam Chetii v. Arunachellam Chetti. (1904: 1.1. R. 28 M. 1. 
(F. B.) followed. 

, Debi Mangal Prasad Singh v. Mahadeo Prasad Panah (1911: I. L. 
R. 34 A. 284 (P. C.) distinguished. 

Tadiboyina Peda Punnayya v: Dabbaputi Kattamma. (Ayling and 
Tyabji, JJ.) — : a 
ap er eee er re eee of, See Hindu 

Law—Widow, Alienation. 


~ 


—Reversioner—Suit by, to set aside adoption—Leath of appellant 
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Hindu Law.—(contd.) 

— Full blood and half blood—Difference between—A pplication to 
uncles, uncle's sons and grandsons—Widow —Assent of the reversion- 
er—Partial alienakon—furrender Partial—Effect of ~Gift and 
transfer for conside-ation—Estoppel. 


Preference based on connection by whole blood applies not onlv to 
brothers but also to unclzs, their sons and grandsons. 


Lakshana and Upatikshana explained. 


Where a Hindu widow made a gift of a portion of her husband’s estate 
to the next reversioner rezerving to herself absolute powers in respect of the 
remaining property : Held, that the transaction could not be uheld asa 
surrender but the plaintif (one of the reversioners) having taken a mort- 
gage of the property afte? the donee’s death from his brother’s sons who 
were the other reversioners and the property having been subsequently sold 
to satisfy the mortgage, tne plaintiff must be deemed to have consented to 
the alienation of the property zomprised in the mortgage and was es- 
topped from contesting 158 validity, 

Held, however, that neither the fact that the mortgage had been 
taken nor the further facz that on the date of the mortgage, plaintiff had 
purchased some other prcverties comprised in the deed of gift was suff- 
cient to raise the inferenze of consent to the entire gift. 

Per Chief Justice : consent of the reversioners affords conclusive 
evidence of the propriety of an alienation even though the alienation is 
only of a part of the estaze, 

Quaere, if a gift to the kindred of the last male-owner as distinct from 
an alienation for consideration could be validated by the consent of the 
next reversioner. 

A man that takes a Ceed is not ordinarily bound by the statements 
contained therein. 


Per Seshagiri Atyar.J.: In the absence of apt language suggesting a 


surrender and a regrant, Courts should be slow to spell them out from stray 
recitals in documents. 


Per Seshagiti Aiyer and Eumaraswami Sastri, JJ.: A surrender by 
the widow to be valid must be of the whole estate of the widow and not 
merely of her interest in she property surrendered. 

Consent of reversioners is only evidence of necessity though in the 
absence of evidence to the contrary courts are bound to presume that the 
alienation was for a justidable purpose. To have this result, the consent 
must have been given bor-a fide. 


Per Kumaraswami Sastra, J.: The consent of a raversioner will, if 
given bona fide and for consideration estop and bind the reversioner so 
consenting and those cla=ning through him apart from any question of 
necessity or propriety. " 

Whether it is a case of surrender or partial alienation the consent 
must be bona fide and not a davice for the purpose of enlarging the estate 
of the widow. . < 

The assent of the rewersioner has a double aspect not merely raising 
a presumption but also raising an estoppel against the person assenting 
even though he might nG have received any consideration or benefit. 
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Hindi Law.—(conid.) tr B es Pigi. 
Per Chief Justice and Kumaraswami Sastr 4, JJ: Gift-by the widow is." ==> 
only voidable at the instance of the-reversioner and: may ba dasan kd to or : 
ratified by him. . s z i - ae 
Per Kumaraswami, Sastri J: The -principles ‘of Hindu jari as to 
ratification and assent apply equally where the alienaticn is by the widow 
to the next reversioner and-the' consent is by the next presumptive rever- 
sioner. 3 
Per Seshagiri Amar, J: There is no presumption of néeessity when 
the conveyance is in favour of the next reversioner. 
Nachiappa Gounden v.: Rangasami Gounden. (Sir J. E. P. Wallis 


Chief Justice, Seshagiri Aiyar & Kumarasami Bastri, JJ. F. BJ) aes 1 
Widow —Alienation—OConsent of reversioner given inthe courseof ` 
suit if sufficient to validate alienation from date of suit sie 256 


——-—Widow—Alienation—Consent of reversioner—Hffect—Stringent 
equity not merely of evidentiary value. See Hindu Law—Widow— Ah 
Debts is aa E -a 696 


, — — Widow — Alienation—Burden of proof on alienee—Concurrence 


of reversioners—Mere'attestation not sufficient—Of-ali reversionors or, 

of so many as would raise a presumption of necesstty—Ambiguous 

acis, insufficient. 

To be valid as against the reversioners and to affect theif raversiohary 
interests, a charge created by a Hindu widow or an alienation éffected by 
her can be supported only by proof aliunde that such debt was contracted: “ 
or such alienation was made for valid and legal necessity: The onus of es-. ` 
tablishing necessity lies heavily on the person who claims tha benefit of 
such transactions. The requirement of law may however be fulfilled by 
proving the consent or concurrence of the reversioners to of in the trans- 
actions ; that is, of all those who are likely to be interested in disputing 


`" thé transaction: ‘af all events it must be such a concurrence of the mem- 


bers of the: family as suffices to raise a presumption that the transaction l 
was a Tair one and justifled by the Hindu Law. 

“Where a “stringent equity” ‘ arising out of an alleged consent by the 
reversioners is sought to be enforced against them, such consent must be ` 
established-by positive evidence that upon an intelligent- understandizig‘of 
the nature of the dealings, they concurred in binding their interests. Such `? 
consent should not be inferred from, ambiguous”, acts.or, beasupported by. —— —- 
dubious oral testimony. ,,. a ah. eae et an eo NGA 

Attestation į of the document does nol necessarily . impart:cancurrenée. ~. . 

Their Lordships refused to draw that inference from.the faot that. 
the nearest reversioner attested the ‘dociiments and, some of the other eyer- 
sioners took. parti in the purchase, of the stamp Papers, putting the. signature a Ng 
of the widow, in ‘identifying her, dtc. “where the y language of the document A NA 
was consistent with the interest of the widow, alone häving been intendeđ 5 
to be charged a and there was nothing to show t that the Teversioners under. 
stood it otherwise and there Was 3 also no. evidence ‘that they Benefited from | 
the transactions or that 80 far sih they were, concerned thera : was, any need m 7 a : = 
for it. * he 4 

4 ut ty wb ET LL gic. B Ae dadha : Panes anh, in aS 

Jiwan Singh. v. Misi Dal (L. R. a3 T A. i Rai. Fei _Devia, v l 

Gokool Chunder Chowd hry, (18 M.I A. 269) approved. - 
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j D i 


pa eee 


+ 
- vi 


nie mor 
am A L kde 


ARGS 


m 


1 f 
a ont ae | > 


4 


26 
Hindu Law.—-(contd.) a ia 





‘+ ness—Necessity—Liberal interpretalion— Estoppel—Representation 
as to capacity—Subs~yuent questioning without direct withdrawal or 


restitution—Operatior wot exclided—Reversioner—Consent or con- ` 


currence—Not merely evidence of necessity—Raises an equity. 


A trade and its good-will are valuable property and the widow is not 
bound to wind it up withcnt regard to circumstances. Where the nature 


and the conditions of the susiness was such that if the widow wound up — 


the business at once, she would not have been able to save anything for 


herself or the contingent raversioner. Held, that she was justified in Carry- 
ing on the trade. 


Whether the nature of the business requires borrowings for capital and: 
owing to fluctuations in price must in some transactions lead tothe ` 
incurring of debts, such business liabilities must be treated as debts for - 


necessity binding on the revergioners. Necessity must be interpreted 
liberally when applied to the widow. 


Consent or concurrence of the reversioner isnot only evidence of necessity - 


but apart from any question of necessity raises an equity in favour :of the 


alienee so,as to prevent him from contending that necessity has not k Been 
proved. 


Where on the faith of a representation by the defendant who was the 


reversioner that the widow was & major and competent to carry on the 
-business, plaintiffs enterec into business relations with her. 

Held, that the defendant was estopped from contending that she was a 
minor at the time and as such was not competent td incur debts, 

Heid, also that the mere fact that sometime later plaintiffs came to 
know that the defendant vas questioning her capacity, without any direct 
withdrawal by him of the representation made or any attempt to restore 


them to the position in which they would have been but for the representa- 


tion, is insufficient to prevent the operation of such representation in res- 
pect of advances made after that date. 

The South Indian Eerport Co., Lid. v. Subbier.(Sadasiva Aiyar and 
Napier JJ.) ns l 


——— Widow—Surverder—When valid. . See Hindu Law, Widow— 
Alienation | = 


ese ase ane 
ore 


———-Widow in again marriage—Bhatni widow—Rever- 
sioner —Next reversicner—Alienation by widow —Suit for declaration 
that sale not absolute—Pleadings—Rig ht to sue for the declaration. 


- . Where one Sukhram, Hindu died leaving a widow who succeeded to his 


property, four persons, who claimed to be the nearest reversioners sued for 

the property alleging thatthe widow was not a legal widow—being married _ 
“in the Karao form of marriage, but failed to prove the degree of relatione ' 
ship they wished to estatlish to the deceased and the suit was decided ` 


against them, the wido then having alienated the property, another 
person, who was’ ‘one ‘degree further removed in relationship to the deceas- 


ed, claimed the possession of the property alleging that the widow wasa ` 
Bhatni widow, being a kept woman, and that therefore ne was entitled to 


the possession of the property as reversioner : 


- 


Held, that in presence of'a reversioner who was more nearly related ` . 
to the deceased and who zould not be-sẹid` t6 have precluded 'himiself by * 
ii 7 


Pan, 
—Widow—Trade—Not bound to wind up—Debts incidental to busi- af 
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Hindu Law.—(contd.) oe = PAGE. 
his prior suit, from challenging the sale which took- place after that litiga- e 
tion the plaintiff could not.call the sale into question and obtain a declaita' ` Ee 

tion that it was good for the widow’s life only. AG aoe 


Held, also that the suit as framed, being one for immediate possession 7 
which he could not obtain, he was not entitled toa declaration. 


Rani Anund Koer v. The Courtof Wards (1880; L. R.8 IL. A. 1) 
approved. ; mp 
Jhandu v. Tarif (Lord Bina P. c se se A 453 


Widow — Invalid will— Title darted under — Repudiation— s isir’ 
Histoppel—Dalton v. Fitagerald—Applicability to India—~Hvidence 
Act—S.115—Quaere, if exhaustive —Partilion—Registered SAN 
ment— Necessity. : ‘ i 


ve 
` 





Where a sonless Hindu widow, entitled only toa widow’s estate in 
her husband’s properties, executed a will in favour of her three daughters ~~ ~ 
describing herself as the absolute owner of the properties and bequeathing ' 
them to her daughters absolutely, and after her death, the three aa saka ees 
effected an oral division of the properties got under the will, each taking a ` 
third share absolutely in accordance with-the will, and enjoyed the proper- 
ties separately, and, subsequently, ons of the daughters-died leavinga ~~ ~~~ 
‘daughter who got into-possession of her mother’s share, held, in a suit by 
the surviving daughters for the recovery of the third share of their deceased ` 
sister on the ground that they were entitled to it in preference to their neice, š 
that the plaintiffs were not ‘estopped from claiming the share by reason of 
their having taken possession under the will of their mother but that, by. 
the partition agreement, they were precluded from erforcing their claim, . 
inasmuch as they had relinquished ‘their right of survivorship to the said | . ; 
share. G 


Dalton v. Fitzgerald (1897 : 2 Ch. D. 86.) Paine v.. Jones (1874: 18. 5 
Eq, 820, distinguished. Rup Chund Ghosh v. Scrveshwar Ohandra.. 
Chandra (1906: I. L. R. 388 C. 915 ) Rammakkal v. Hamarin (1899 : I. 
L. R. 22 M. 522. referred to 


Per Sadasiwa diyar, J:—Quaere if S. 115 of tae Evidence “Act is ` 
exhaustive of the law of'estoppal to be applied by the Courts in India. 


Rup Chund Ghosh vy. Sarveshwar Chandra Chandra (1905 : Te; Be ee 
83 0, 915, referred to. " 


A partition of immoveable properties of whatever value can be effected ` 

without any registered instrument in wehin a as it is not an exchange, salo f A 
mortgage or lease. ; 6 
” ~ G. Vannessa v. Mohara Ramessa (1898: I. L. R, 25 C. 210. Saiya. EA 
Kumar Banerjee v. Satya Kripal Banerjee (1909: 10 C. L. J, 508, He 
followed. Rewan Pershad v. Mussumat Radha Beeb: 3j (1860 : 4 M. L. A.. 
157 Subramania Aiyar v. Savitriammal.1908 4 M. L. T. 854, Arya. eee 
Puthira v. Muthukumarasami (1913: 1I. L. R.8387 M. 425 distinguished 
Latchmiammal v. Gangammal (1910: I. L. R. M. 79 (Tiruvengada- 
chariar v. Ranganatha Aiyangar (1903: 13 M. L. J. 500,) referred to, 

Alamelu Ammal ¥. Balu Ammal. (Sadasiva Aiyar and Napier; JJ.). . 
Inam—Blacksmith’s Inam— Lease of by holder—Nost valid lc life 

Adverse possession starting only then 


, ba 


rz 


` a 
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Interpretation—Hindu Law—DLakshana and Upalakshana—Rules of. 
See Hindu Law, Interpretation ae aie 

—— Retrospective ezfect, not tobe generally given. See Madras 
Estates Land Act, S: 18, cl. 8 

——-——Statute—Appeal right of, to be confined to express words of 
Statute —No extension by implication or inference. See Guardian 
and Wards Act, Ss. 47 and 84 

————- Vested rights nat to be defeated. See Madras Estates Land Act, 

S. 13, cl. (8) a gpi wa ies 
Jurisdiction—Civil Gourts—Decision of Government as to extent of 

mamool wet, exemmptec from water-cess.—-Open to question in Civil 

Courts. See Madras “rrigation Cess Act, S. 184 

Decree—Execution — Legal representative—Power of court to 
which decree is transfrred to bring on record See Execution Sale... 

——— Defamation in Cochin—Action in British India—Maintain- 
ability. See Defamaslon 

High Court—Criminal scence ne in Subordinate Gaina 
Courls—Power to quash proceedings at any stage. See Cr. P.O. 
Ss. -4835 and 489 sa D 58 

Suit to impeach nomproniide-Deowes against mutt or E T 
Not necessarily in the Court passing the decree. See Religious 
Endowment, Mutt ... 

Tort—Defamation in Cochin— Action in British Ain Man- 
tainability of—Defamatory Statements contained in the order of the 
Raja— Being Sovereigs authority, no wrong—Publication—Conuniuni- 
cation to one, sufficient. 

An action will le in Indian Courts against a person residing in British 
India for torts committed -n Native States provided they are actionable 
under the law of those States. 

Where the'order of the Raja of Cochinin a Smarthavicharam or 
caste inquiry containing dafamitory statements against the plaintiff was 
communicsted by the defeadani an officer of that State in the discharge of 
his official duty to the Pattamali of a temple. 

Held: That the act being one authorised by the Raja, the Sovereign 
authority of that State, ths act could not be held wrongful and ‘therefore 
no action lay in British Irdia in respect of it. 

Publication in regard to libel or slander does not require communica- 
tion to more persons than one. 

Govindan Nair v. Acwtha Menon (Ayling and Tyabji, JJ.) 
Justice, Equity and good cad ca of—When no Statu- 

tory provision | = 
Landlord and ' Tenant—Determination “of lease — Gone ands 

included in lease—Gcvernment declaring lands at its disposal—Effect 

See T. P. Act, S. 48 .. he se 

Rent—Payment of at certain Gate for long time for improve- 
ments—Presumption of consideration. See Madras Estates Land Act, 
8. 18, ol. 8 vay ate age 

Estates Land Act—Suit for TT E Ka whose name is not i 

v the title deeds— Payment to—Up tio his share binding—Beyond, not 
` binding when not bona fide—Suit for share without joining other co- 
sharer—Parties-~Noz-joinder. 
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‘Landlord and Tenant. soudi = se - “PAGE, 
A co-sharer in whose sole name the title deed: stards is'not entitled to 
object to the tenants paying to. his co-sharers’their shares but is -not-bound: `: 
by payments beyond their shares when ‘not made bonz fide i in which case 
ha is entitled to maintain a suit for his. own share of the rent without: 
making his co-sharers parties. — ~ 
Chockalingam Chettt v. Periakaruppan (Sadæsiva Aiyar and : 
Napvwr, JJ.) o sie ae sijaga ADT 
Rent—Well sunk at tenant’s ier er of more valuable -. - 
crops—Landlord not entitled to higher rent. Bee Madras Estates Land l 
Act, 5. 18 865 aes oad we « * 801 
Lease—Construction—Public purpose—General interest of the community ‘ 
—Particular interest of individuals—Governmznt, good Judges— 
Court not easily to hold government to be wrong—Sanad—Conditions 
of Indian life. l 
The appellants were respectively lessees of the E.I. C>. urdera lease 
dated April 18, 1854 and holders of a sanad dated April 6, 1859 of certain’, ; ` 
" premises and lands resumable by the grantors | for any public purpose sub- . 
< ject to notice and compensation. The Government es successors, of the 
E.1.Co. being desirous of erecting dwelling’ houses to be offered to Govern- 
ment servants -at adequate rents for their private residenze, wished to, 
resume the premises and lands in question. 
On Appeal to the Privy Council as to what const: tuted a “ public 
purpose ” to entitle the Government to resume me aforesaid premises, and 
lands. f 
_ Held that sete dwelling houses for the use of the officials was a, 
pitblic purpose as it would redound to public benefit br halping the Govern- 4 
ment to maintain the efficiency of their servants and shat a public purpose 
included a purpose in which the general interest of tke ccmmunity as 
opposed to the particular interest of individuals constituting the public at 
large is directly and vitally concerned, and that the Governmsnt were good ~ 
`` Judges though not absolute Judges as, to whether a Durpose is a pubis 
purpose. age. ES 
Definition of “ public purpose ” by Batchelor J. angels 
Harmabai Framjee Petit -v. Secretary of Stave nae India, (Lord -- ~ --- 
Dunedin):P. C. e Sas mee aes = «179 
--—Construction—Léase for 15 years—Pro vision for rent going in te- ` ; 
dustion under bend of even date— Whether lease or transfer.. Seer t ot 
Limitation Act, Art. 144 : sis és aaa  - 308 
Public purpose— Meaning of. See i saa 119 
Legal representative—Exeoution by Gourb to which decree is trans- ` 
ferred—Legal representative brought on record by executing Court— ` 
Sale—Validity. See Execution Sale she dae 525 ` 


Letters Patent (Mad.)—Appeal under—Dismissal oi rpt to TR 
appeal dismissed for default-—Whether the whole case or only the 
ground of petition open in appeal. See Madras High Court, Rules of 
Practice ie & Hie wee. OT 
—-——6]. {5—Appeal—Criminal Procedure Ccde, 8:2 118—Order 
under—Revision against—Order of a single judge—Appealapility ‘- 
of. | ` i BS i 








30 


Letters Patent.—(contd.) 

No appeal-lies against she order of a single judge ona revision peti- 
tion presented against the order of a Magistrate acting under S., 118 
Criminal] Procedure Code. 

Adur Desikachari In rs. (Spencer and Seshagiri diyar, JJ.) 
————G]. 15—Appeal from order refusing to restore civil miscellaneous 

appeal dismissed for default—Practice—W hole matter if oper. See 

M. H. C. Rules of Practice ; , 


- ——C!. 15 Criminal trial—Order passed in revision—Criminal Pro- 
cedure Cade, 9. 488—dppeal. 


The order of a single judge of the High Court passed in revision in . 
proceedings under S. 488, Cr. P. C. is one passed in a ‘Criminal trial’? | 


within cl. 15 of the Letters -Patent and consequently no appeal lies from 


such an order. Reg v. Thaka Bin Tra ref. to (1855) 5 Bom. H. C. R. (Cr. 


cases) 81. 


Raghava Appadu v. Rashave Appanna (Spencer and Coutts Trotter JJ). 


Limitation—Government, righi of to impose assessment on land liable 
| thereto—Right if can be barred by limitation. 

There is no period of limitation for the exercise by Government of its 
right to impose assessment on land legally liable thereto. 

Uddupalli Jagannadheaon v. The Secr cary of State for India in Coun- 
cìil (LL.R. 27 M. 16) followed. 

Subramaniyam Chetticr v. The E of Stats for India. {Wallis 
C. J., and Mr. Justice Coutts. Trotter)... 


——-—— Delay in filing appeal—Pendency of petition to restore case 
dismissed for default—Ground for excusing. - See Madras High Court, 
Rules of Practice 


——-——-Mor'tgage—Accourts taken at the time of redemption—Claim for — 


damages for breach of covenant for title ang Se 
—— ~Mortgagor and nrortgagee—-Accounts—Damages for hreach of 
_ covenant for title wee ae e 
————-— Water cess—Payment under protest—Suit for recovery—Limi- 
tation. See Madras Irrigation Cess Act, S. 1 


aN iba: of—Act merely prescribes a period of limitation for suits ; 
“ but does not of itself impose an ebuestion. to bring suits. See Limita- - . 


tion Act, Arts. 124 and 91 tay noe ETE 


Limitation Act, S: 4—Pr actico—Limitation—Poini taken in second appeal 
: for the-first time—Not. permissible unless determinable on pleadings 


y and no.question of fact involved—Limitation Act, S. 1—Hindu Law ... 


— Suit by younger brather—Elder brother barred—Managership of, 


` not admitted— Evidence not objected to in first Court—Objectson taken 


_ in appsal—Given ef] ‘fect to—Legality of. 


+ 
4 


A plea of limitation. not taken in the lower courts cannot for the first 


time be permitted to be takan in the second appeal unless the point can be 
determined on the pleadings and depends on no possible question of fact 


PAGE.. 


483 


892 


regarding which the party adversely affected might have adduced avidence: k 


Accordin gly a plea undar S. 7 of the Limitation Act that the plaintiff’ a 
suit was b arred by limitatian because his undivided elder brother would be 


barred was ‘not permitted to be taken as the validity. of the contention ` 
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Eimitation Act. —(contd. ) “oo oe OL role PAGE, 
would have dopended on the latter being the manager and on the: absence: 
of collusion between him'and the defendant. - «°° ° : 
Though a party did not object to the admissibility of a document in- 
the first Court, if he objected to itin appeal and the appellate Court gave £ : 
effect to his objection and,no application was made to the lower appellate - 
Court to take fresh evidence as to its admissibility, the High Court in 
second appeal will no; hold the action of the appellate Doart to.be illegal. 
Peruma Goundan v. Rama Goundan. (Ayling and Tyabji, JJ.) we | 4116 
——8§. 5—Delay—Pendency of proceedings to restore appeal dismissed 


t 


+ 
iw 





for default. See Madras High Court Rules of Practice ` - GF 
—S, 7—Plea under, depending on facts—Points taken for the Ist- 
time in second appeal—Not allowed. See Limitation Act, 9; 4 bas EE 
§.14—Suit to oust trustee from possession--Decree—Suit by snra 
ousted trustee for re-imbursement—Exemption of period. See Reli- .. - 
'* gious Endowment, Trustee = sa 347 


— —$. 19—Acknowledgment—Suit it redemption — Reference to -- 
` mortgage and its transfer as the source of morigagor’s title—Suffi- 





cient acknowledgment. See Evidence Act Ss, 63, 65 anc 86- awa ~ ar 
—Art, 12— Execution Sale—Fraud—Minor represented as major—~ ` 
T i Sale yoid—Article not-applicable. See Execution Sale we =, 525 





Art., 60—Deposit by uncle with nephew for inestmert—Presump-.— <. - 
l.i tion—Deposit on demand—Succession Certificate Act, S. 4--Ancestral 

property-~Adopted son—Cerlifrcate not akan aa adi a sic weet. fa 

to death of adoptive father: .- , 

Where one M entrusted his nephew §, a rich morey ince with some 
money for investment and the latter accordingly first deposited the amount -. ... 
with a third party but subsequently witndrew it and invested it. in hig - 
own firm, there being no evidence as to the exact terms or: which: the-—-—~~. 
money was handed over. & - eng 

.Held, the presumption in ‘the circumstances was shat the money aie as 
deposited on terms that it should be payable on demard and as such: the.. r 
cliam for its recovery was‘governed by art, 60 of the Limitation Act. < --. c: 

. As the ancestral property-is not taken by the adopted. son. as.his-- —--~ 

adoptive father’s heir, he is not bound to produce the success: -an certificate : 
before he:can: obtain a decree. The fact that he was adoptec:: aan soe 





to the death of the adoptive father does not make any difiérenca; - . mts 
Ramanatham Chetty v. Subramanian Chetty. Wadhan Naiman wae 

Oldfield JT.) oats ite -æ ‘7 872 

—-—Art, 91—Alienation of religious office —-Suit’ to recover trust pro- ea 
perty: from alienee—Art, 91 ‘not applicable. See Limitation Act, - rè 
Art. 124. ° j j ` =.. ; , dT] 

Art. 91, 124— Religious Imain Trustze—A Vienation ° of”. Tan 

of fice—Vord and need not be set: aside—Practice—Non-jomder—Suit `. 
by some of the trustees making others party defendants—Denial of ` iy 


right in plaint but ackwowledgment at trial—Trustee desn tort—No l 
possessory nen for out of poker oopen ga Erosin in decree far: os 


payment of. . . oc ee ee as ee 
Whers .in.a suit to recover fie: -trust properties an -certain persons eu ty 
to whom the trustees had made over the management, pintifis who were’ , a 


gome of’: the- trustees had ' alleged in ‘their plamt’-that-.the other: `: 
‘trustees whom they had made defendants had lost their Tight ta, the: ~ ie 
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Limitation Act.—(conid.) : 
trusteeship by reason of their neglect fo discharge the duties of the 
office but had abandoned the contention and acknowledged their right at 
the trial. | 

Held that the suit was not bad for non- joinder. 

Kokilasari Dasi v, Molamt Rudranand Goswami (1906 : 5C. ti J. 527) 
distinguished. 

Alienation of- the office of trustee by the hereditary trustee of a 


temple is absolutely void and need not be set aside and as such art, 91. 
has no application toa suit to recover the estate from the alienee, the- ..- 


proper article applicable being Art, 124, 

A trustee de son tort is not entitled to retain the trust estate till hei is 
paid his out of pocket experses though in a proper case, the court may 
make provision in the decree for payment of stich expenses. 

Narayanan Chettiar v. cakshmanan Chettiar. (Chief Justice and Justice 


Coutts. Trotter.) ak ee ea 
Art. 98--Eixecuticn sale, setting aside for fraud to which NATA 


purchaser party. See Execution sale ian 
— Art. 445—Agent under salary chit—Stipulation to render accounts 
Termination of agency-——Atrticle not applicable. See Principal and 


© Agent... ee Pe A 
— —Art. 120 hasnt wane Salary chit—Stipulaution to render accou- 
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nts—Article not applicable. See Principal and Agent .. T 


Art. 120—Trust—Advance by trustee ọf sums ee the trust— 
Reimsbursement—Suit for—Article applies—Starting point— When 





dispossessed ive nee 


-————Art. 182—Charge of kangken foe sums ident by him for 

the érust—Suit to enforce charge. Art. applicable .. 3 

— Arts. 187 andi38—Suit by auction parchaser of Na share 

for partition—-Not applicable. See C.P.C., 5. 47. 232 

————Art, 144— Adverse possession —Stanom—Succession—Usurper in 

possession of each stanom for less than 12 years and of all 8:anoms 

for more than the period. See Malabar Law Stanom. sa 

+— — Art, 144—8ervie Inam, unenfrarchised—Lease for 45 years— 

Limitation against successor —Only after death of the grantor—Act 

IIT of 1905, S. 5—Noż within—Deed—Construction—Lease and bond 

of even date—Provision for payment of debt from the rent—Not 
mortgage. 

Where the holder of sn unenfranchised biaokemith's service inam 


gave a lease for. 45 years in 1884 with a provision that the rent was to go- 


in reduction of # debt due under a bond of even date but contrary to the 
terms of the lease, trespassed upon the land in 1911 and a suit was brought 
against his sons, he being dead. 


Held, though the transaction was only one of lease and did not come . 
within the prohibition of S. 5 of Act Lil of 1895, as . it-was beyond the; 
powers of the service holder, it Sonig not enure eyang his -life time and.. 


the plaintiffs could not. recover.” ` ` roe 


Held, further : that the lease not kame void or ' legal, the possession s 


of the plaintiff-did-notbecome adverse till the death of the grantor of the - 


Wedge... sn NG Nae aaa a AE ag le LR aon 2 


Kammara ee ciara Kararha Chennanpa. -(Sadasive dae l 
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Limitation Act, —(conid.) 

————Ārt. 144—Suit by auction purchaser of shares of one of the 
co-owners for partition—Art. 144 Applicable is 

——-——Art. 166—Application to seb aside sale—Fraud to which sadon 
purchaser a ‘party—Applicability of article - yi 

————Art. 182—Haxecution application, return of, for nenea 
representation —Efect. 

Art. 182 of the Limitation Act only requires that there should be an 
application. The mere fact that an.application was returned tc she decree- 
holder for amendment but was not eee by him would not affect 
limitation 

Vadivelu Pillai v. Maruda Pillai (1914: 96 I. G. 418). Srinivasa 
Iyengar v. Tirumalai Chetty (1914: M. W. N. 372} followed. Gopal 
Sah v. Janki Koer (1895) : I. L. R. 28 ©. 217) not followed. 

Gurrala Seshayya v. Yedida Venkatasubbiah, (Seshaghiri Aiyer and 
Napier, JJ.) ; gue ii ona ea 


———— Art. 183— Limitation Act of 1908, Art, 183—Consent decree Nisi 


in mortgage suit in 1886—Appiication to make order absoluis in 1887 

—Appliction again in 1909, 

Applications for order absolute in mortgage suits aze governed by art: 
183 of the Limitation Act (180 of the old Limitation act) where the decree 
one made by High Court. 

Chaudhri Abdul Majid v. Jawahir Lall mai others e L.R. 41 I. A. 
104) followed. 

Munna Lal y. Sarat Chunder Mukerjee (Lord Shaw) P.C. 


Madras Aots—District Municipalities Act S. 264— Notice—Swit for. 


damages in respect of contract with the Municipal Councti—Limita- 
tion Act, art. 2,8. 22—Hindu Law—Joint family—Manager —Con- 
tract in the name of—Partics to swit—Joinder of other members not 
necessary— Defendant made a plaintiff—Starting point of imitation. 


A suit for damages in respect of a contract with the Munic:pal Council 
for the removal of rubbish does not come within S. 261 of the District 


‘Municipalities Act, and a suit brought without giving notice as required by 


that section is not liable to be dismissed on that account. 
Ramchordas Morarjee v. Municipal Commissieners cf bombay 
I. L. R., 25 Bom. 887 followed. 


Such a suit is not governed by art. 2 of the Limitasion Act, not be- 


ing one for doing an act alleged to be in pursuance of an enactment. 

Where a contract‘is taken by the managing member of a Hindu family 
in his own name, a suit is maintainable by him in respect of it, without 
making the other members parties. vi 


Where a defendant is made a plaintiff, the starting point jor limita- ~ 


tion is the institution of the suit and not the date when he is made a 
plaintiff. 

Municipal Council of Kumbakonam v. Veeraperuma Padayachi (Spen- 
cer and Napier ,J J.) oes See 
Madras Estates Land Act (I of 1908). Goie laad lods = Paynieni 


of rent to one of them—How far ia on, others. See Landlord 


and Tenant, Rent. ... KN = 
S. 2—Sankaramanam Mamul, “See Madras Estates Land Act, 
Ss. 58 cl. (8) and 148. ah i 


E 
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Madras Aots.—(contd.) 


B. 13, cl. (3)—Improvemenis at tenants eapense _ before : 
Act—Payment of higher rent for crops raised with the aid of—_ 


Payment for 60 years— Contract — Consideration—Inference of — 
Contract before Act—Fetrospective operation of —Sadelwar and Madi 
Kasavu—Rent, not illegal cess. 

Held, Per Napier and Kumaraswami Sastri, JJ. (Sadasiva Aiyar; J. 
contra) 8. 18, cl. 8, of the Histates Land Act does not entitle the tenant to 
claim exemption from liability to pay a higher rate of rent for orops raised 
with the help of improvements effected at his sole expense before the Act 
came into force when there has been a contract before the Act for the pay- 
ment of such enhanced rate. 

Per Kumaraswami Sastri, J.—(Sadasiva Aiyar, J. contra). The 
words "“ contract to the contrary ” in the section refer only to contracts 


made after the passing of tae Act and sec. 18, cl. 8 has no retrospective ` 


operation .in cases where-the rent claimed is payable under a contract 
which would have been legally enforceable under the Rent Recovery Act, 
or any Other law in force at the time of the passingof the Estates Land 
Act. i 

Per Sadasiva Aiyar, J—Sadelwar and Madiri Kasavu iorm part of 
the rent and are not additional illegal cesses. 


Per Sadaswa Amar and Napier, JJ.—Where there has been payment 
for over 60 years for a higker rate of rent for crops raised with improve- 
ments effected by the tenart at his sole expense, the Court ought to infer a 
contract supported by lawful consideration for the payment of such rent, 
Arumugam Cheity v. Raja Jagaveera Ettappa (1905: I. L. R., 28 M. 444 
S. © 15 M. L, J. 292) followed. 


Raja Kumara Venkata Perumal Raju v. Ramudu 


—-—B§. 13, 0l. 3—Resrospective operation—Improvements—Ef fected 
before the Act—Contrast before—40 years payment—Inference of— 
Not charging rent for sites of wells—Consideration for. 


S. 13, cl. 3 of the Estates Land Act has no retrospective operation and 
a valid contract to pay enkanced rates owing to tenant’s improvements 
effected before the Act is nct affected by it. 

A valid contract to pay such enhanced rates may be inferred from 
payment for 40 years. 

Not charging rent for she sites of the wells dug by the tenant is suffi- 
cient consideration for suck contract. 


Lodd Gopindass v. Chianappa Naidu (Sadasiva Aiyar and Napier, JJ)... 


— More valuable crows raised with the aid of tenant’s improvements 
— Rates for staple cross wethout—Chargeable for. 


The landlord is not ertitled to charge higher rates of rent for the 
- more valuable crops grown by the aid of the wells sunk by his tenant. 





He is entitled only to the zates for‘the crops which could be raised on the 


land without the aid of such water. 
Raghava Naidu v. Methiyalu Naidu (Sankaran Nair and Tyabji, JJ.) 
EA | 42, cl. (2)—Applicabdility of, when area determined under 


Survey Act—Claim fa survey charges—S. 112—Limitation under _ 


—Applicability of. 
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Madras Acts.—(contd.) 


S. 42, cl. (2) of the Estates Land Act is applicable thouga the area of 


the holding has been determined under the Survey and Boundaries Marks 
Act. 


The limitation of one year prescribed by S. 112 applies tc proceedings | 


taken for the recovery of the tenant’s quota of the survey charzes. 


Bangarusawmy Reddi alias Chidambara Reddiar - vy. ga G 
Goundan. (Ayling and Tyabji, JJ. 


————8. 52, proviso—Application of —Only where operation cf previous 
- patia for over one yzar—Payment of rent—Ss.5, 42—Madras Local ` 


Boards Act, S. 78—Provision for higher benefits—Noat legal. 


The proviso to ection 62 of the Madras Estates Land Act applios — 
only when the ‘previous patte has’ been in operation for more years ` 


than one. 

A clause in the patta ‘that the tenant should deliver at the house of 
the landlord the Sankramana mamool of 8 seers of ghee, ene cartload 
of fuel, L cartload of dry hay: jaggery and a cock on which landcess was 
not calculated and which was a fixed amount and did not vary with the 
extent of the holding could not be regarded as a clause for tae payment 
of rent and therefore could not be upheld. 

Clauses in the patta giving the landlord right:to recover a larger share 
of the landcess than is allowed by S. 73 of the Local Boards Aot or 


conferring on him higher privileges than those conferred by Ss. 5, 42 of - 


the Estates Land Act are illegal and cannot stand. 

Jaganatha Bhupathi Deo v Appalaswamy (Salasiva Aiyar and 
Seshagiri Aiyar, JJ.) 
ee 112— Survey charges E oy andina for neater 

of tenant’s quota—Limitation See Madras Estates Lane Act, 8s. 42 

(2) and 112, 

——S§s. 164 to 467 —Ofiicer preparing Fool nai tightest a Gin 

—Action under S. 476 of Criminal Procedure—Uli-a vires. See Cr. P. 

C., S. 476 is toe ae 
Madras Hereditary Village Officers Ket (III of 1895), S, 5—Service 

Inam for blacksmith—Lease of—Validity after’ granto-’s death— 

Adverse possession against successor when commences, See Limita- 

tion Act, Art.-144 
Madras Irrigation Cess Act (Act YII of 1863), S, E oer ae 

Decree—In ference from—Prior or subsequent to inam sethement—Ri- 

parian propristor—Not owner of water—Land Encroachment Act ( Mad- 

ras Act III of 1905)—Effect of—Right to take water—Free o f 

charge—Vested rights not taken away—Revenue Recovery Act, S. 59— 

Payment of cess under threat of attachment. 

Per Spencer, J.:—The engig?.n-..t referred to in the proviso to S. 1 
of Act VII ol 1865 need not be contemporan>ous with ths inamsettlement ; 
it may be prior as well as subsequent to the settlement. 

Where subsequent to the Inam Settlement, a decree was mada estab. 
lishing the right of the inamdar to a 1/8rd share in the water >i a river. 

Held, that it was evidence of an engagement to supply water free of 
charge. 


A riparian proprietor is not the owner of the water in the river, hig: 


tight is only one of user. 


“ PAGE. 


377 


75 


808 


36 


: Madras Acts.—(conéd.) . 

Per Sankaran Nair, J—The decisions are uniform that where a right 
to take water is made out even though no express agreement on behalf of 
Government not to levy amy charge is proved, an engagement under Act 
VII of 1865 will be inferred. Act III of 1905 has not taken away any 
rights which existed at the time the Act was passed and the Government 
are not by reason of that Act coupled with Act VII of 1865 entitled to 
impose a cess upon those landholders who were before that Act not liable 
to pay cess for their using the water. 

Per Curiam. A suit for the refund of water cess paid under threat of 
attachment instituted more than 6 months after the payment is barrel 
by 8 59 of the Revenue Recovery Act. i 


Sri Rajah Jaghapathi Raju v. Secretary of State for India (Sankaran 
Nair and Spencer, JJ) - A aas wate 
————(Act VII of 1865)—Hngagement—Manwol wet—Determination by 

Government of extent—Not final—Permanent Seitlement— Wet area— 

Exemption from cess—Subsequent omission to cultivate. 


The determination by the Government of the extents of land entitled 
to exemption from water cess, as Maniool wet is open to question in Civil 
Courts and not final. 

In the absence of proot that the water available for irrigation prior to 
the anicut system belonged to the zamindar (in which case it would not be 
necessary for him to prove an engagement) it would be necessary for him 
to plead and prove an engagement with the Government. 


Permanent Settlement would be an engagement of the kind and the 
zemindar would be entitlec to bs exempted from the payment of water- 
cess in respect of all lands zreated as wet at the Permanent Settlement. 

Documents showing the the extents cultivated with wet cr. ps in sub- 


~ PAGE, 


-51 


sequent years are relevant only as bearing on the question of the extent 


of wet cultivation at the time of the settlement. 
Omission to cultivata with wet crops lands entitled to exemption 
would not deprive the zamindar of his right to claim exemption. 


Sri Rajah Vadrevu Rangarayakamma Garu v. The Secretary of State for 
India. (Ayling and Szshagiri Aiyar, JJ.) 


ope 


Madras Local Boards Acts, 8. 78—Intermediate Landholder-Meaning of | 


—Morigagee—Payment of Road cess—Right of tenant whether can be 
abrogated-Res judicata—Incidental finding—No right of appeal. 


The mortgagee of a portion of a permanently settled estate not sepa- 
rately registered is an intermediate landholder within the meaning of S. 
78 of the Local Boards Act, and as such he and notthe mortgagor has the’ 
right to collect from the tenants the half of the cess they are bound to pay 
under the section. 


297 


Per Oldfield, J—Ths tenant’s right to pay him recognised in that — 


section cannot be abrogated by a contract to which they are not parties. 
An incidental findicg against which a party has no right of appeal 
cannot operate as res judecata. Srinivasa Iyengar v. Srinivasa Iyengar 
(1910; I. L. R. 88 M. 486) and Ramamurthi v. Secretary of State ; (1911 
I. L. R. 86 M. 141 distirguished. 
Per Curiam :—The questian whether the mortgagee when paid, can 
e tain it himself or is bound toaccount for it to the mortgagor is not 


« 
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- Madras Acts.— (conid). s — 
relevant for the determination of the rights and liabilities between the 
Jandholder and the tenant. ~ 


Jagannaikulu v. Manager Nandigam Estate (Old field and Tyabji, JJ), 


Madras Revenue Recovery Act, 8. 59—-Payment of cess under threat of 
attachment—Vested rights not taken away. See Madras Irrigation 
Cess Act, 8. 1. 


Madras Survey and Boundaries Marks Act, (IM of 1897) S. 12 (3)— 
Determination of area under—Dispute as to reni—Application to 
Collector necessary—Madras Estates Land Act, $.42—Applicability of. 
See Madras Estates Land Act, Ss. 42 (2) and 112 


Malabar Tenants Improvement Act, 4 of 1900—Melkanomdar—Suii 
by, against Kanomdar and rival Jenmi—Decision against Jenmi's 
title—Res judicata in Jenmt’s suit—Hquitable cstoppel—Subsequent 
suit in higher Court—Transfer of Property Act, 9. 65 (2)—Covenant 
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for. title—Damages for breach of —Release or acquiescence for so long ` 


a time that release may be inferred—Dif ference betwee law before 
T, P, A. and after—Morigagor and mortgagee —Accounts—Limitation 
—Basis of assessing damages—Malabar Tenant’3 Improvements Act, 
S. 10—Spontaneous growth during earlier mortgage— alue of — Right 
of Melkanomdar to—Non-payment to earlier morigagée notwithstand- 
ing—Judgment negativing right of carlier morigagee—Not Res judi- 
cata. l 
Where a Melkanomdar sued the Kanomdar and a rival Jenmi who 
claimed some of the properties as his own, making his own Janmi_ party 
defendant. 


Held, that the decision in the suit that the properties belonged to the 
rival Jenmi operated as res judicata in the subsequent suit for redemption 
brought by the Jenmi against the Melkanomdar and the tenants of the 
rival Jenmi though the subsequent suit by reason of the amounts of 
michavaram (rent) claimed had to be instituted in tha Sub-Court instead 
of the Munsiff’s Court where the first suit had been instituted, 
Pathumma v. Salimamma 1884: I. L. R. 8 M. 88, fcllowed. 


Held, also that as between the Jenmiand the Melkanomdar, the for. 


mer was equitably estopped from contending that the propertias belonged : 


to him’ and not to the’ rival Jenmi. Nallappa v. Vridhachela (1912: 
I. L. R. 87 M. 270) followed. 


Held, further, that in respect of these properties the melkanomdar 
was entitled to damages for breach of the covenant for title implied by S. 
65, cl. (a) of the Transfer of Property Act in the absence of an express 


release or acquiescence for such a.long time that a release might safely 


be inferred. 
The Transfer of Property Act has made a difference in this matter. 


Covenant for title is not excluded by proof of knowledge of defect in 
the title. 

Credit can be given for such damages when the Jenmi sues for 
redemption as no question of limitation can arise as between the mort- 
gagor and mortgagee when accounts are to be taken. Parasurama Pattar 
y. Venkatachella Pattar (1918: 25 M. L. J. 561) followed. 
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Malabar Tenants Improvament Act.—(conid.) 

It is wrong to assess the damages on the basis of the present pattom 
of the lands which the melkanomdar is unable to reduce into possession ; 
the proper basis being the pattom minus a reasonable interest on the sums 
he would have had to pay fr improvements. 

S. 72, cl. (c) of the Treusfer of Property Act applies only in the 
absence of a contrach to the contrary and as such when the melkanomdar 
has specially undertaken to incur the expenses of the litigation necessary 
to recover the lands, he is mot entitled to the costs of the litigation though 
resulting from the claims ot a rival jenmi. 

Under S 10 of the Malabar Tenants’ Improvament Act, a morlbgagee 
is entitled to the value of spontaneous growths not only during the term 
of his own mortgage but also during the term of the earlier mortgage 
which he had to redeem and to this heis entitled notwithstanding the 
fact that owing to the law prevalent at the time of his suit for redemption 
he had not to pay any amount for them to tho prior mortgagee. The 
decision in his suit for recemption negativing the carlier mortgagee’s 


right to the value of sportaneous growth is not res judicata in bhe- 


mortgagor’s suit as the question properly in issue in the latier suit is 
‘not what was payable at the date of the previous suit but what is payable 
on that date. 
Thekkamannangath Raman alias Kochw Poduval v. Kakkasseri 
Pozhiyot Manakkal Karnavan. (Sadasiva Aiyar and Hannay, JI) ... 
Madras High Court—Rules of Practice, appellate side, Rule 75—~- Civil 
miscellaneous appeal—Admission Court—Power of—Dismissal for 
default by—Application for restoration—-Disneissal of --Letters Patent 
Appeal—Correciness of original order—Whether open—Pendency of 
application good ground for excusing delay in filing appeal. 
Where a Civil Miscellaneous Appeal is posted before the Admission 


Court under Rule 75 of the appellate side Rules of Practice and the appel- - 


lant fails to appear, the only order that can be made is to post it before a 
Bench for disposal but where instead, the learned Judge before whom the 
case came on dismissed it fcr default and when subsequently an application 
was put in for restoration that petition also was dismissed on the ground 
that no sufficient cause was shown for the party not appearing. 

Held on Letters Patent appeal against the latter order. 

Per Oldfield, J :—Thaz the cnly question open on the appeal was as 
to the correctness of the lecrned judge’s order as to the cause for non- 
appearance and not of the original order dismissing the appeal. 

But held by Tyabji, J:—That the whole case was open and that the 
appellate Bench could make the order which in the first instance should 
have been made by the learaed Judge. 

Per curiam :—The pendency of the applicatian for restoration would 
be a good ground for excusing the delay in filing an appeal against the 
original order. 

Srinivasa RangaRao Pantulu v. Raja Kumara Venkata Perumal Raju 
Oldfield and Tyabji, JJ.) sae oo sie 
Madras Regulation VII of 1817, Ss. 2,12 and 13— Religious Endowment 


—Hindu temple—Tenple Commuttee—Power to fill up vacancies | 


among trustees—Power to appoint additwnal trustess— Limitation to 
the power of the temple Commitiee—Burden of proof to show appoint- 
ment not valid. 
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In the case of a Hindu temple fallixg within the terms of S. 8 of the 
Religious Endowments Act, the temple committee :s clearly justified in 
filling up vacancies among trustees by the appointment of new trustees. 

-Even if there are no vacancies, the temple comm:ttee as successors of 
the Board of Revenue have power to appoint additional trustees, if they 
think it advisable to do so in the interest of the endowment, provided the 
appointments are not in variation of an existing scheme. 

Venkatachela Pillai v. Taluk Board of Saidapet (1910: I.L.R. 34 M. 
875), distinguished. Seshadri Aiyangar v. Nataraja Aiwar (1897 : I.L.R. 
21 M. 179 at 180), followed. Nalayathaichi Ammal v. Taluk Board of 
Mayavaram (1910 : 20 M.L.J. p. 885), considered. 

The power to appoint additional trustees for the purposes abovemen- 
tioned is incidental to the duties and responsibilities of the temple 
committee and follows from their power of general super-ntendence, 

The temple committee had the power so to appoint additional trustees 
under S. 2 of Regulation VII of 1817. 


There is no authority for any distinction between tke appointment of 
additional trustees for punitive purposes and an ep aaa on purely 
administrative grounds. 

Ganapathi Aiyar v. Vadavyasa Alaina Bhatier (1906: I.L.R. 29 M. 
584), distinguished. 

Where in a temple subject to a temple committes, the committee 
appointed two additional trustees along with 3 already existing trustees 
and one of the latter questions the validity of the afpoinsment by the 
temple committee of the additional trustees, Held, where no person is 
deprived of his freehold, there is no duty cast on the tample committee to 
show affirmatively that the appointment was for just and sufficient cause. 
The only limit to be imposed on the temple committee in the exercise of 
their discretion is by an analogy to S. 49 ot the Indian Trusts Act. 

The burden of proof will therefore be on the plaintifi to show that the 
temple committee has not exercised its power of appointment reasonably 
and in good faith. 

Thiruvengadatha Atyangar v. Ponnapa Aiyangar 'Scdasiva Aiyar and 
Napier, JJ). 

Malabar Law—Kanom—Breach of covenant of titie damages how 
measured—~Kanom suit by melkanomdar, decision in Effect on suit by 

Jenmi mn se es wu 

RE A A EA E Cue of action for each 
stant independent—Cannot tack prescription aga:nsi several— Nature 
and incidents of stanom—Misjoinder of causes of action—Ancillary 
to main relief no misjoinder—Hvidence Act, S. 32, cl. (&)—Date of 
birih—Admissibility of —S. 33—Representative i: trterest—Common 
tutle—Custom — Proof of — Proof consistent with the existence of 
custom as well as non-existence—Burden of proof. 

In 1895, the first defendant was holding the place of Pattnharakara 
Raja. A vacancy having then occurred in the fifth of the Valluvanad 
stanoms, he succeeded to it and on the occurrence of vacancies, in the 
stanoms above, succeeded to them also with the result that he was holding 
at the time of the suit the third stanom. In 1910, plaintiff alleging that 
his right as the senior in the four Kovilagams to cuczeed to the fifth 
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Malabar Law.—(conid.) 
stanom accrued to him in 2903 sued for possession and algo for a declara- 


tion that the 1st defendant han no right to hold any of the five stanoms, — 


having held the position of Pattinharakara Raja. The defendant contend- 
ed that the suit was bad for misjoinder, that it was barred by limitation, 
that he had acquired a prescriptive right having been for more than 12 
years a stani though not holding for the period any one stanom and on 
the merits that his holding Pattinharakara stanom was nota disqualifica- 
tion for his succeeding to the fifth stanom. 


Held, that the relief against the 1st defendant being only ancillary 
to the main relief, viz., the dossession of the fifth stanom and its properties 
the suit was not bad for misjoinder. 


Held, also, the plaintiffs right to the stanom having accrued only in 
1903, the suit was not barred. 


Each stani has an independent right to succeed on his becoming the 

senior. Prescription against any one cannot bar the tight of his gucces- 
gor to claim possession of the property when the succession opens to him. 
: Before prescription can give a valid title it must be acquired against 
specific individuals. Preseziption acquired against A cannot be tacked on 
to prescription acquired against B and G and the prescriber cannot say 
that as he has been holding on against A, B and Cin succession for over 
the statutory period he has-acquired title. | 

Succession to the property of a Kovilagam on its extinction does not 
necessarily lead to the inference that the person succeeding is not a stanom 
holder. 

A person becoming a sani does not cease thereby to be a member of 
the Kovilagam though he lcoses his rights to the property of the Kovila- 


gam. 
Nature and incidents cf Stanom considered. 


Statements as to the dete of the birth of a person come within S. 32,. 


cl. (5) of the Evidence Act. 

The term ‘‘ representative in interest” in 5. 33 is not confined to 
persons who derive title fom another but comprises all persons whose 
rights are litigated bona fice by a person virtually on behalf of a class 
though they themselves are not co-nomine on the record. 


Held, accordingly, thas a deposition given in a former suit by another 
member of the Kovilagams impeaching the title of the Ist defendant to 
hold the fifth stanom was admissible in evidence under 8. 33 of the Evi- 
dence Act. 

To become a binding femily custom the usage in question must have 
been prevalent in the family for a long period though it need not be imme- 
morial as required by the English Law. 


In proof of a family custom, one of two things must be shown either 


a clear distinct and positive tradition in the family that the custom exists 
„or a long series of instanes of anomalous succession from which the 
custom may be inferred. 

Where the evidence given is equally consistent with the continuance of 
the ordinary course of evenss as with a deviation from it the court should 
hold that the custom is no: made out. 

Held, the ordinary rule being that the senior in the four Kovilagams 
succeeds the burden of proof was on the plaintifis to show that he ceases 
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“Malabar Law.—(contd). * PAGE. 
to be entitled to succeed by reason of his becoming the Pattinharkara~ - 
Raja and the evidence given was insufficient to make cut- a oustom to 
that effect. 

Paimharkara Vellabhan Chattan Rajah v. Rama Tarma (Ayling and 
Seshagiri Atyar, Jd.) 5 669 
Maxim—Omnis nova constitutio futuris formam imponere debe nonprac- 

teritis s aie ae ve 90 
Mesne Profits—Right to sue for not barred by suit foz possession oy 127 
Minor— Decree Exparte— Execution Proceedings withcut proper represen- 

tation—Sale void—Suit to set aside not barred by Ss 47 O. P.C. 525 
Mortgage —Covenant for title. Breach, Damages 184 


———-~—Compromise—Release of equity of redemption—No conveyance— 
Act of party—Effect of —Docirine of part per ee —Applicabi- 
lity to India—Transfer of Property Act. 


In a suit by a mortgagee, a compromise was entered :nto ir 1873, . by 
‘which it was arranged that in settlement of the mortgagee’s claims, the 
mortgagor should convey to him a portion of the property and that the 
former should release the rest of the property from his claim. A decree was 
passed in terms of the compromise. - The formal converarce ccerntemplated 
by the Rajinama was not executed. But the parties had aver since been 
acting, as if the arrangement had been given effect to and the conveyance 
executed. A suit being brought in 1908 to redeem the property in the pos- 
session of the mortgagee on tha ground that a conveyance of the equity of 
redemption had not been made by the mortgagor in zompletion of the 
contract under the Rajinama, 

Held, (i) That under the Law as it stood at the time no written con- 
veyance was necessary. 

(ii) that even if a transfer in writing, had: from a conveyancing point 
of view been omitted or some other formal defect had occirred, the trans- 
action could not in view of the subsequent conduct cf the parties be 
opened up; ` i 


(iii) even if the Rajinama itself was insufficient there was the decree : 


obtained on the footing of the arrangement embodied therein ; 

(iv) and further that even if the Rajinama and tie decree together 
were considered bo be defective or inchoate as elements making up a final 
and validly concluded agreement for the extinction of bie equity of redemp- 
tion the acting of the parties have been such as to supply all such defects. 


The power of resiling from an obligation to which writing is requisite, 
on the ground of the absence of such writing is excluded by tae personal 
exceptions arising from Ret interventus such as any proceadings not unim- 
portant on the part of the obligee known to and permitted by the obligor 
to take place on the faith of the contract as if if were perfect, provided 
they are unequivocally referrable to the contract and productive of altera- 
tion of circumstances, loss or inconvenience though nog irretrievable. 

Distinction belween founding a claim upon a contzact and founding it 
upon the equities resulting from acts done in executior of the contract. 

Maddison v. Alderson (1883: L. R. 8 Ap. Ca. 167), followed. 

Mahomed Musa v. Aghore Kumar Ganguli (Lord Shaw) F. C. 

FP : 
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Mortgage ——(contd.) . i H A 
Contract to sell property for amount 0f— Action on mortgage 
unsustainable— Deatk of arbitrators before fixing quantum to be con- 
veyed—Courts’ power to fic. 
Where in a suit upon certain hypothecation bonds defendants’ plended 
and it was found that the amount due to the plaintiff upon those’ bonds 
and certain other transact-ons had.been settled ata certain figure and it 


had been agreed that such portion of the mortgaged property as would | 


yield 5 per cent. on the amount should be sold to the plaintiff, the extent 
to be fixed by certain named arbitrators. _ 

Held, that in the circamstances, the only course open to the plaintiff 
was to sue for specific performance of the contract and in the alternative 
for the amount settled and the suit as laid was unsustainable. 

Quaere whether if by reason of the death of the arbitrators or from 


any other cause the quartum of the land to be conveyed could not be 


determined in the mannercontemplated by the parties, the court could 
not do it. 
Elicht Ussack v. Ranwaswami Iyer (Sankaran Nair and Oldfield, JJ.) 


———-—_Subrogation—Pert of earlier morigage discharged—Balance made — 


ap by mortgagor—Rigit to, as against intermediate mortgagee. 

Where from the amotnt advanced by the plaintiff a subsequent mort- 
gagee, the mortgagor paid off a portion of an earlier mortgage debt, him- 
self making up the balence. Held, that the plaintiff was entitled to 
priority to the extent his money went towards the discharge of the earlier 
mortgage. i 

Rupabai v. Audimulam (1887: I. L. R. 11 M. 845) followed. Hanuman- 
thaiyan v. Menatchi Naiču (1910 : I. L. R. 85 M. 188) distinguished. 

Swaminatha Pillai v. Krishna Tyer. (Sankaran Nair and Oldfield, JJ.) 


Mortgagor and mortgages— Acoounts—Limitation— Damages for breach 
of covenant for title—Expenses of suit bo maintain title i 

Nattukottai Chetties— Practice of appointing agents among. See Princi. 
pal and Agent. Liabzlity of Agent ... 

Natural Stream— What is—Right of damming, if ordinary aeii 
operation. See Easements Act, S. T.. i 

Non-joinder—Suit to recover—Trust aropa by some ot the iea 


Others impleaded as defendants —Denial of title in other trustees—Sub- ' 


sequent acknowledgment during trial. Suit not bad for non-joinder. 
See Trust—Public... 
Notice of Suit—Suit against Manicipal Corporation—For damages for 
breach of contract—Notice. See District Municipalities Act, 8,261 . 
- Parsee—Succession—Will—Legacy to son to be given to’ his male issue 
on attaining 21—OClause refsrrable to testator’s lifetime. See Will, 
Construction aes sa cis 


Partnership—Indian Con-ract Act, Ss. 239, 249, 262 and 251—Agreement 
to buy jointly—Comarission and profits to be divided—Shipment 
separately— Bills to be drawn separately—Acceptance by a third person. 
A and B resolved to hsve a joint speculation in sugar ; purchases were 

ito be made jointly but in orderto keep the venture secret from a rival 

trader, it was agreed to keep up appearance of separate purchases, each of 
half. Invoices were to be taken out separately and bills also to be drawn 


Separately but the profit wes to be divided equally ; if the bankers refused. 
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Partnership.—(conid.) 


the recovery, of the amount. 


Held, that there was a partnership between A and B and any sané 
made to them was to the partnership and therefore both were liable for the 
amount of the bills. 


In the case of a limited partnership, liability can be enforced against 


a partner when the document does not on the face of it bind him, only when . 


it is shown that the act was-within the operations natural to the partner- 
ship and for the partnership. 


The following passage from Bell’s Commentaries on the Principles of 
Mercantile J urisprudence, 8, 895, quoted with approval as the true test of 
parnorinip lability : 

‘ Where goods are purchased or money raised for the joint adventure 
and the dealing though ostensibly by an individual is truly and substan- 
tially a dealing of the joint adventure, the adventurers are liable as partners. 
But there is no such responsibility for goods, etc., purchased on the credit 
of an individual adventurer previonoly to the conina though afterwards 
brought into stock as his contribution.” 

Adansonia Fibre Co. (1874 9 Ch. 635) distinguished. Gouthwatie v. 
Duckworth (1810 12 East 421) approved. British Linen Co. v. Alexander 
(1858 15 D. 277) approved. Saville v. Robertson (1792 4 Ter. Rep. 720) : 
Heap v. Dobson (1868 15 C. B., N. S. 660): White v. Me Intyre (1841 8 D. 
834) distinguished. 

Lord Lindley’s doubts as to the soundness of the principles involved in 
Gouthwaite v. Duckworth (1810 12 East 421) explained away. 

Karmali Abdulla ae v. Vora eles Jiwanji (Lord Dunedin) 
P.O, ow s TA 


Patta—No evidence of title—See Contract Act, 8. 4. Ph ae 


Penal Oode, S. 189—Process server entering interior of the Louse of wit- 
negs-—Bervice of summons—Abuse of process server and asking him 
ta leave the house—No offence. See C. P. C., Ss. 485 and 431 aii 

———~§, 471—Production of documents by witness in obedience to a 

` spmmons—No offence under Section. See Penal an Ss. 209 and 
471. i 

LS. ‘B0%}—Conviction E E A E A to cause breach 
of the pesce or knowledge that it is likely, necessary. Sze Or. P. C. 
Ss. 485 and 439 

Permanent Sett.errent, if an sugageiient with Government, for re 
of exemption from water cess. See Madras Irrigation Cass Act, Ss. 184... 

Perpetuities --Rale against—Contract to convey land subject to the rule 

Pleadings—Admission to be taken i in whole and not’ to be dissected in 
part. See Evidence Act, S. 92, Proviso (2) (P.C) `... re 

Possessory Lien—Right to of trustee for sum exepended. See Trust 

Practice—Amendment of pleadings to be allowed >y Appellate court, 
when defect can be cured. See Evidence Act, S. 92, Proviso (2) ... 

——-—~—Appeal—Whether whole case open, or only the grounds of the 
petition. See Madras High Court Rules of Practice ai 





`” PAGE: 
o discount*the bills O, a third person was to come to their rescue - by - 

interposing his credit. A retired, the bills of which he was the drawer but 

B not having-done his, C who had to meat his bills sued both A and B for 
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Practice—A ppellate Cours—Powers o f—Decision on facts based on oral 
testimony, not to be lightly interfered with—Calculation of probabili- 
ties mb ground for interference—Cross-ecamination to credit—lIrrele- 
vancy to issue, no objection to. 

Though it is true that on appeal, the whole case, including the facts 
are within the jurisdiction af the appellate Court, generally speaking it is 
undesirable to interfere with the findings of fact of the Trial J udge who 
sees and hears the wilnesses and as an opportunity of noting their demea- 
nour especially in cases where the issue is simple and depends on the 
credit to be attached to one ar other of conflicting witnesses. His pronounce- 
ment with respect to their credibility should not be put aside on a mere 
calculation of probabilities. l 

Exception taken to the observation of the appellate Court that the 
cross examination of the witness directed to show him to be falsifier of 
accounts was “not on a very relevant point” and that he was prejudiced 
thereby by being placed in an uncomfortable position and reduced to shuf- 
fling answers, “cross-examination to credit being necessarily irrelevant to 
the issues in the action, 

Bombay Cotton Manufacturing Company, Limited, v. Raja Bahadur 

Motilal Shival, (Sir Gearge Farwell) P.C. ie <a 
—~~—Hearing after death of Respondent—Right of appellant to re- 

hear. See C. P. ©., O. 22, R. 4 oon oP 

—~—— Limitation, point of, when allowed in appeal for first time. See 
Limitation Act, S. 4 tee. 3 sae TT 

————Madras High Cours rules —Appellate side—Civil Miscellaneous 
appeal dismissed for dafault—Petition to restore also dismissed— 
Letters Patent Appeal—Whoether whole case open or only the grounds 
of the petition. See Madras High Court Rules of Practice 


PAGE; 


————Suit on Mortgage—Mortgage found to be forgery—Suit if can be > 


converted into one on earlier mortgage. See Evidence Act, Ss. 68, 
65, and 66, 





—Trust—Suit by some of the trustees to recover trust propert y— 
Other trustees added as defendants—Denial of title of defendants 
trustees—subsequent acknowledgment of title in defendent trustees 
during trial— Sait not bad for misjoinder. See Trust—Public 


-———Witness—Evidence may be taken in part and rejected in part. 
_ See Evidence Act, S, 92 Proviso 2 (P, C.) 2% 


Pre-emption—Mahomedan Law —To keep strangers out—Parkition—Mort- 
gagee’s claim to pre-empt—Custom or contract—P roo f— Survival of 
right after partition to be proved—Wajib-ul-arz as evidence of custom.. 
Where a village situated in the district of Bulandshahr was in 1905 

divided into five separate mahals of which each was responsible for the 

revenue assessed upon it only, the owner of one of those mahals having 
sold his share, the mortgages of a share in one of the other mahals in 
which the vendor had no interest claimed the right to pre- 
strength of the Wajib-wi-arz of 1868 and of 1870: | 

_ Held, that the claim in the Wajib-ul-arz which was relied upon, did 

not confer upon the mortgagee the right to pre-empt. ` 
Pre-emption had its origin in Mahomedan Law to prevent the stran- 

gers from becoming sharers in the Village, 


empt on the. 


adopted by custom in some - 


+ 
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Pre-emption.— (contd.) = 

places, by contract in others with or without variation from ths principles 
of the Mahomedan Law and the party claiming under ib ir case of dispute 
must prove custom or contract and in cases where properties had been 
partitioned off, in which there was the right of pre-eription prior to 
partition the right to pre-empt survived the partition. 

Held, further, that the Wajib-ul-arz was good prima "acie evidence of 
custom stated in it and did not require to be corroborased by evidence of 
instances in which the custom has been followed though 15 may be rebut- 
ted by other evidence. 

Dalanjan Singh v. Kalka Singh and others, (1899; LL.R, 22 A. 1 F.B.) 
referred to and approved. » 

Kunwar Digambar Singh v. Kunwar Ahmad Said Khan, (Sir John 
Edge) P. C. 


Prescription—Religious Endowment, right of managamsant cf—Acquisi- 


tion by prescription. See Religious Endowment, Management 





Limitation —Hereditary Office—Limited right of possession and 
management—Kattalai—Or igi and meaning —Part oj the endowments 
of a Kattalai in possession of general trustee—Hffert of —Hvidence 
Act, Ss. 13, 35—Inquiry by Peishkars as to anteceaent management, 
There is no authority for saying that the right of possession and 

management of part of the endowments ofa religious office cannot be 

acquired by prescription, or that limitation will not rua -n those circum- 
stances, against the holder of the: Office. 

Held, accordingly, in a suit by the plaintiff as the Hukdar a a Katta- 
lai for the recovery of certain lands attached to the Kattalai, where it 
appeared that though the plaintiff was in possession of ihe office of Hukdar 
as regards the ceremonial observances of the office and possession of part 
of the endowments, he was not in possession of the suis properties for over 
sixty years during which period they were in possession af and being 
managed by the general trustee of the temple who was applying the pro- 
ceeds for the purposes of the Kattalai, that the plaintiff's right of manage- 

ment in respect of the suit properties was barred and she defendant the 
~ trustee had acquired the right by prescription. 

Per Seshagiri Aiyar, J. : Origin and meaning of ‘“‘Kattalais” discussed. 

S. 35 of the Evidence Act has no application unless the facts men- 
tioned in the entry are within the personal. knowledge of the Officer 
making the entry. 

The result of an inquiry by a Peishkar under instructions from the 
Collector as to the antecedent management of the temple lards is not 
evidence under S. 85 but it may be so as evidence of an assertion or 
recognition of the right of management. 

Ambalavana Pandara Sannadi v. Sree Minakshy Devasianas. (Sir John 

Wallis Offg. Chief Justice and Seshagiri Ajar d.) 


Presidency Banks Act, Ss. 36, 87—Advance upon the security of immove- 
able property. 
Where contrary to S. 87 of the Presidency Banks Aci an advance was 
made upon the security of immoveable property. - 
Held : though the directors might thereby render themselves liable to 


the Bank for any loss it might sustain by their disregard of the provisions - 
of the Act, the transaction itself being not wlira vires of the Bank, it was 
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Presidency Banks Act.—(conéd.) 

not open to the debtor to repudiate his liability for the advance and the 

amount was recoverable fom ths property pledged. . 

Nagar Damodar Shanblogue v. Gudlimar Rama Rao. (Spencer and 
Seshagiri Aiyar, JJ.) ` 

Presidency Small Causes Courts Ret, S. 19 OE Small 
Causes Court Rules (Hadras) O. 21, R. 638—Suit to recover movable 
property attached by tae Presidency Small Causes Court or to recover 
its value —Claim petiton dismissed—Not a mere suil for declaration. 
A suit by the owner to reccver movable property attached by the 


Presidency Small Causes Court as the property of the judgment-debtor - 


and fg regards which a claim petition was putin and dismissed, or the 


value of such movable property is not excluded from the jurisdiction of the‘ 


Presidency Small Causes Court under S, 19 (s) of the Act. - 
Such a suit is not a suit for mere declaration. 
The Small Causes Court Rules reproduce the provisions of the Code 


as to claim petitions and cases under them must be governed by the same 


considerations, 


Rajammal v. Narayarasami Naicker. (Chief Justice Ayling and 


Sadaswva Anwar, JJ.) F.B ie iis 
Presumption —Alienation by widow with consent of reversioners— 
_ Validity—Until rebuttal. See Hindu Law—Widow—Alienation 

Principal and Agent—Auction by authorized amin to sell jeroyiti land — 
Sale subject to approval of principal—Offer and acceptance— Bidding 
benami for arlother not fraud. See Contract Act, S. 4 

— Mill Company —- Manager—No power to take over liability of 
stranger or Manager or Manager’s partner. 
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The Manager or Managing Director of a Mill Company has no implied °° 


authority to purchase on behalf of his mill the liability of a stranger and 

still lees of their Manager œ Vanager’s partner in a private transaction of 

his own. 

Raja Bahadur Motilal Snisial v, Bombay Cotton Manufacturing Company 
Limited. (Sir George Farwell) P. C. 

——Naitukottai Chetty Pracice—Salary on T Ei Act, Art. 89 
115— Stipulation to reader accounts —Effect of—Contract Act, S. 201 
—Termination of agency. 

The 1st defendant was employed by the plaintiffs a firm: of Nattu- 
kottal Chetties of Devakottah to carry on business at certain places in 
Burmah under the terms o= a salary chit by which he undertook to carry 
on the business under the Cirection of the 1st plaintiff and stipulated that 
on bringing back the cash znd accounts to Devakottah and rendering the 
same he was to get back tha salary chit. On the 24th November 1906, 
the plaintiffs wired to him to hand over charge to the 4th defendant who 
was to succeed to him and ìe handed over charge accordingly on 2nd 
March 1907. lst defendant cams over to Devakottah sometime Jater but 
failed to account for his agency or take back his salary chit. Ina suit for 


accounts brought against him, more than 3 years after his handing over - 


the charge but within 3 years of his arrival at Davakottah. 


} 
Held that the article of Limitation Act applicable was not 115. but 


89 and time began to run from the time when the agency ceased i.e., when 
the plaintiffs revoked the 1st defendant’s authority and he handed over 
the charge to his successor and as such the suit was barred. 
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AT 
Principal and Agent.—(contd.) 4 

Babu Ram v. Ram Dyal (1890, I. L.'R. 12 A) adi Chandra alias - 
Dhalu Ghosh v. Benode Lal Roy Chowdhury ae 14 C. W. N, 122) 
dissented from. 

Venkatachallan Chetty v. Narayanan Chetty, hee dustice and 
Seshagiri Aiyar, JJ.) ai ae Mi 
————Practice—Loans contrary to NEE E 

amounts to—Naitukottai Chetty—Practice. 
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Though the principal might not be estopped from claiming damages E 


from the agent if he was only endeavouring to collect the sums advanced 
contrary to instructions, if it further appears that he toos an active part 
in the settlement of the matter and that pronotes taken fom debtors were 
taken over by the succeeding agent without demur, he cannot hold the 
agent liable for the loss. 


When the principal not only did not object to the propriety of a loan E 


by the agent and tell him that he would hold him responsible for any “loss 
but went further and interfered with the collection of the debu, dictated 
his own terms and allowed with full knowledge of tha sransactions the 
agent’s successor to take the debt ab a certain valuat-on after which it 
was no longer possible for the agent to make collections himsef Held : he 
was precluded by his geneng from questioning tke validity of the 
transaction. 
Nattukottai Chetty practice as to inoue of agents discussed. 
Ramasamy Chetti v. Alagappa Chetti, (Sankaran Nair and 
Spencer. JJ). ae > ws vee 
Privilege—Ex-communication by Rajah of Cochin—As s3overeign— 
Officials communicating the order in official i aca for 
damages. See Defamation sis sas 
Probate and Administration Act, S. aion of the executors taking otit 
probate—Others precluded from acting—Subsequent grant cf probate— 
Effect of —Operation to be confined to cases where probate compulsory 
— Compromise of claim of executor by co- executor—Sanction by court 
—Uffect of—Accounts against trustee -Barred claims—Limitation, 
Art. 120—No charge on property not in possession—Fright of retainer— 
Objection in partial bar—If can be urged in appeal wher no appeal 
from decree. 


Per Chief Justice (Seshagiri Aiyar J. conira.) Having regard to 8. 82 
of the Probate and Administration Act, where one of the executors takes 
out probate the others are precluded from dealing in any manner with the 
estate and the subsequent grant of probate cannot validate ats done by 
them in disobedience of express provisions of the section 


Quasre : if an executor can compromise the claim əf his co- a TT 


against the estate. 

Per Seshagiri Aiyar J: The operation of S. 82 snonld ba confined to 
cases where the taking out of probate is compulsory. 

An executor, cannot compromise the claim of his cc-exesutor against 
the estate. 


_ Per curiam. Where on a petition for the grant of probate t an addi- 
tional executor, the court epted a compromise betweenhim and the other ` ' 
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Probate and Administration Act.—(conid.) 

executor by which the latter agreed to renounce his executorship on the 
former executing in his fsvour a mortgage for his alleged dues from the 
estate though the commissioner to whom his accounts had been referred 
had reported against his o.aims. 


| Held: that the compromise could not be regarded as a bona fide one 
and the mere fact that the court without the facts being properly brought 
to its notice, sanctioned tae compromise, cannot give it a higher validity 
than it possessed. 


Where a trustee is removed and an account ordered against him his 
claims against the estate though barred may be gone into and a decree 
may be given to him if the accounts should turn out to be in his favour. 

An executor has a right of retainer but no charge on properties not in 
his possession for sums due to him from the estate and his claim in 
respect of them is governed by art. 120 of the Limitation Act. 

_Per Seshagiri Aiyar, J.: When a decree is given for a portion of the 
amount claimed and an appeal is filed claiming more, it is not open to 
the respondent who haa not appealed bo urge any objection which would 
equally avail with respect io the portion not appealed against. 

Kandasami Chetty v. Anncmalai Chetty (1904: I.L.R. 28 M. 67) followed. 

Chidambara Mudaliar v. Krishnaswami Pillai, (Chief Justice and 
Seshagiri Aiyar, J.) a u i ii 
Process Seryer— Right of entry into the house of witness—No right to 


tg house without permission of owner. See Cr, P. O. Ss. 485 and ... 
Oi ues 


Promissory note—Agreement that liability should cease on certain day 
—Admissibility Te igi 


Ratification —Act of Directors opposed to public policy—No ratification | 


* 


good. See Company, Directors se wes ies 
- Registration Act S. 17 cl. 1 (b) Document merely effecting division in 
status—If compulsoril- registrable. See Hindu Law Partition ise 


Registration Act Ss. 32, 33, 87—Presentation by agent of morégagee mot 
authorised as required by S. 838—Valid presentation foundation of 
Jurisdiction—Admissicnr by exscutant—Registration invalid —Object of 
S. 82 to 35—Impetatirce provisions of Act, not to be defeated. 


4 Registrar or Sub-Registrar under Act III of 1877 has no jurisdic- 
tion to register a document unless he is moved to do so by a person who 
has executed or claims andar it or by the representative or assign of such 
person or by an agent of such person, representative or assign, duly 
authorised by a powerof attorney executed and authenticated in the 
manner prescribed in 8. 33 of that Act. 

Heid, accordingly, thas the registration of a mortgage document pre- 
sented by an agent of the mortgagee who did not hold a power of attorney 
of the kind required by S. £3 was invalid though the mortgagors attended 
before the Sub-Registrar acd admitted execution. 

Omission to notice arsence of valid powerof attorney is not mere 
defect of procedure within the meaning of S. 87, 

One object of Ss. 82, 35, 34, 85, is to make it difficult for persons to 
commit fraud by means of registration under the Act and it is the duty 
of the courts in India not to allow its inperative provisions to be defeated, 

Majibuniissa v. Abdul Rahim (1900: L. R. 28 I. A. 15) followed. 

Ishri Prasad v. Baijnath (1906: I. L. R. 28 A. 707) approved. 

J ipsa ahan v. Muhammad Nawab Aftab Ali Khan. (Sir John Edge) 
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Registration Act.—(conid.) 

—§. 49—-Unregistered document—Party defeating all atiempts to 
register —Plea of want of registration if open to See Hindu Law, 
Partition aes Sa wits 

Reimbursement—Right of trustee: to--Only from rents and profits. 
See Religious Endowment-Trustee 

Religious Endowments—Jatadhipathi—Compromise dedreg by ie 
ciples without sanction under 5. 92, Civil Procedure Code, bo restrain 
executior—Maintainability of —Jurisdiction of Court which did not 
pass decree to set aside—Power to convpromise—Onus of proving ccm- 
promise to be lawful and bona fide—Not executatle even against life 
interest. 





There is no absolute rule that’no decree can be in aay way impeached 
save in tha court in which it was passed. 

Where a very small part of the mortgaged proparties was situate 
within the jurisdiction of the Kumbakonam Court and she rest in Tinno- 
velly and though the present defendants, sued on the mortgagein the 
Tanjore Osurt, they subsequently had the mortgage transferred to the 
Tinnevelly Court for execution and ‘pending execution, plaintiffs the 
disciples of the Mutt (whose Pandarasannadhi had exec.ted the mortgage) 
brought the present suit in the Tinnevelly Court for declaration that the 
decree was not binding on the Mutt. 

Held, that in the circumstances qf the case the Tinngvelly Court had 
jurisdiction to entertain the suit. 

A decree passed by consent and without contest against a Matadhi- 
pathi whereby the Mutt properties are made liable, stands in no better 
position than a settlement effected out of Court and there is no reason why 
it should be questioned only in the court that passed it | 

- The disciples of a Mutt have sufficient interest in the preservation of 
aud the maintenance of the Mutt and its properties which entitles them 
to sue on their own behalf and without obtaining sanction under $S. 99, 
Civil Procedure Code, to restrain execution of decrees wrongfully got palah 
the Mutt properties. 

The powers of a Matadhipathi to compromise cannot be higher than 
those of a trustee of a charitable endowment. 

Semble. The better vicw appears to be that compromises of suits 
entered into by trustees of charitable endowments are nog necessarily 
void but the onus of supporting them lies, on the decree-holécr who has 
to show that the compromise is & lawful one entered into bona jide. 

A compromise entered into by Matađhipathi to avoid appearing in 
Court as a witness amounts to a breach of duty and cannot be regarded 
as lawful or bona fide. 

Where the evidence adduced which was also avazlable a3 the date of 
the earlier suif is such as to satisfy the court, that the defendant (the 
Matadhipathi) ought to have contested the suit insfeac of settling it and 
the eviderice failed to show that in advancing the money, the creditor 
had satisfied himself as to the binding nature of the debts. to be discharged. 

Held, that the compromise was not binding on-tha Mutt. 

Though the position of the Matadhipathi is analogous tc that of a 
widow, there is danger in pressing the analogy too far. 

A Matadhipathi though he has been held not to be accountable for 
his expenditure of the income of the Mutt properties is ret under a 
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Religious Endowments.—(conid.) 


moral if not legal obligation to apply the surplus for purposes of ‘a reli- 
gious or philanthropic nature and it is not right to compel him to apply - 
it in satisfaction of debts which are found to be not binding on the Mutt. 

Held accordingly, that the decree in the: case could not be executed’ ` `` 
as against even the life icterest of the judgment+debtor, 


Arunachellam Chettiar v. Velappa Thambiran (Chief Justice and 
Justice Hannay) es) ses 410 


—Trustee—Out of pocket eapenses—Charge for—Scope of —Limita- 
tion, Art. 120—Trustee dé son tort—Right to—Provided claun to office 


not dishonest or continuance in possession not wrongful—Right to be 
given credit for experses up-to income. 


Plaintiff was the trustee of a mosque appointed by the District 
Court for. the minority of the defendants; 1st defendant became a major 
in 1900 and sued to recovar possession when the plaintiff set up that he 
was entitled to continue till he was repaid the advances made by him to the 
trust which claim howeve-:, was negatived in 1902 and that decision was 
upheld in appeal. Defendant gave up possession in 1905, - ee 

Held that the suit by the Plaintiff to recover the advances from the - 
trust property was governed -by. art. 120 and not by art. -182, ; 
Peary Mohan Mukherji x. Narendranath Mukherji (1909:87 I. “A. 97: 93 -- 

M. L, T. 171) follow-d. ; f 

Per Miller, J:—The starting point for limitation was at the earliest  _ 
the date of the judgment o£ the Court negativing plaintiff’s right to remain 
in possession but probably the date when he was burned out of possession. ' 

Per Sadasiva Aiyar, J:—The Starting point of limitation was the ` 
date of dispossession and vould not be earlier. > 

Per curiam:—The tine during which the previous suit was pending 
could not be deducted uncer S. 14 of the Limitation Act. ` 

Held also:—Plaintiff was not entitled to recover ‘the costs of the liti- ` 
gation in which he unsuccessfully set up his right to remain in possession; 

Per Sadasiva Aiyar, T:—Thea charge created in favour of a trustee of a _ 
religious or charitable endowment enables him to take the sums he has 

sexpended on behalf of the trust anly from the rents and profits of the frust a 
estate (except in:very exceptional cases) and cannot entitle him to put an `` 

end to the trust itself by Lringing the corpus to sale. Apart from the right © ` 
of reimbursement from ths rents and profits of the trust estate (which is ` 
an unconditional paramornt right) the only way the trustee can enforce ` 

the charge in his favour .s by prohibiting any disposition of the trust | 
property without previous payment of those expenses. 


Even trustees de son ori ought to be allowed the amounts spent by a 
them for the necessities o2 the trust provided their claim to the office was ` ``- 
not dishonest or they did not wrongfully continue in possession, but their.: --: 


accounts should be subjecsed to a severer scrutiny than those of a lawful . >- 
trustee. - 


Held‘accordingly that the plaintiff was entitled to his out-of-pocket Wi : $ 

expenses for the purposes df the trust till 25.402 when his right to con = a. _ 

tinue in possession was negatived. - ` ` on 
Heid, also that even thereafter, he was entitled to be given credit fo .. y 

the necessary expenses incurred by him as de facto trustee up to the limit” pes 

of the income derived and should not be called upon to account for the 

whole income without being given credit for those expenses. | 


Kaliba Mavulvija Muhammad Usain Kadir Abttan Sahib v. Saran Bivi — 
Saila Ammal (Miller cnd Sadasiva Aiyar, JJ.) ge we BLT 
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PAGE. 
Res Judicata—Judgment in term—When res judiccta and against ~ :” 
whonr ü sans i awan x` 154 


ag 
a 





~Kanom—Decision regarding right of kanomdir w improvetnents: . 
in redemption by Mulkanomdar—Bffect. in right to .mprovements of---- 
latter, See Malabar Tenants. Improvements Act, S. 10. ; ' 184 

Right of sait—Mutt disciples of, seeing to declare compromise decree aoe 
binding on the mutt—Right apar§ from C. P. O., £.92. See are ae 


Endowment Mutt. ... ; 410 
Riparian right —Owner of lower Tiada Bight to Hse his jana be 

dam to throw water on to other lands. See Hasement Act, SeT. ua = “98 
Riparian Proprietor—Ownsr of water only entitled t+ use it. See Madras 

Irrigation Oess Act, S. 1 ' al 
Revenus sale—S peci fication of property in Lini mireu: napanis a 

—Inadequacy—When details left for laborious procese of climination.- a 


Whether the specification of the property to-besold, given in a 
(Revenue) sale notification is sufficient or not depends 2n the facts of each 
cage. What has to be considered is, whether having regard to all the 
circumstances, the specification is sufficiently definite ani clear to induce: 
likely buyers to appear and bid at the sale. Itis not encugh tant he may ~ 
go and obtain the requisite informvtion from tha Colle:tor's office ; the 
particulars in the notice should be sufficient in themselves 69 tall purcha- 
sers what they are to bid for. 

Held, that description in the case which left the insenodmg buyer to. 
gather for himself the exact share to be sold by going thiougt a laborious 
process of elimination, was quite inadequate and as it had resulted in the , 
sale of the property for considerably below its value, tae sale sught to b3 
set aside. | 

Sir Ravaneshwar Prasad Singh Bahadur-v. Ram Goenka. (Mr. Ameer > s 
Ali). P. C. . 588 
Second Appeal— Evidence rejected ii joget Appellate: Court—No applica- 

tion to take fresh ovidence as to admissibility—Lagality >? order. See 2 

Practice, Evidence .. ; 116 


at 2 


Limitation, oer of taken for first time in. See ‘Limitation. jak. ee 
9.4 ee L15 - 
Succession Act X of 1865, 5. 114—Clanso i in will alah to events wats. L i 
quent to testator’s death—Yalidity. See Will, Construction are 167 





—Certificate, S. 4—Hindw Law Joint Family—Debts due to-—-Not 
appearing to be such on-the face of the Gocument—Muecession certificate 
unnecessary —No difference b2tween pro-notes and ordtuary debts, 

No succession certificate is necassary in the case of a dabtduetoa ° - 
Hindu joint family though the document-stands in tho mame of an indivi.) ° #5 
dual member and does not show on the face of it that the debt is a debt due 
to the family. In this, there is no difference between ordinary debts and 
debts due on promissory notes. 

Pallamraju v. Bapanna (1899) : LL. R. 22 M. 856) Hllowed. < 

Pichaikuttia Pillai v. Ranganadan (Seshagiri Aiyar, J.). a - 393 


Summons—Service of, Complete as soon as tendered to witress. : See Or. 

P. C., Ss. 235 and 239 aie ww. 506 
Surrender—By widow of her saint Maat be of the whole astate See 

Hindu Law—Widow Alienation re So aes ee L 


Title—If patta confers, See Contract Act,. S. 4. 


59 


Torts—Law of —What ne applicable— Action in pene India for tort 
outside. See Defametion “ae sae = 


Transfer.of Property Act, 8. 6 (a) be jas ayer 


8. 14—-Perpetuitws, Rule against—Contract to sell or reconvey, af 
within the rule — ng ish and Indian Law. 

The rule agaiust perpetuities is applicable only in ance to an 
attempt to create an interest in land. 

Under the Law of Incia an agreement to sell or convey land is an 
agreement merely persona_, not creating an interest in land though it has 
reference to land. Such an agreement is, not within the rule agansi 
perpetuities, 

The English and Indian Law on the point distinguished. 

Tulk v. Mozhay (1848: 2 P W. 774) Referred to. London and South 
Western Ry Co. v, Gomm “1882: 20 Ch. D. 669) Distinguished. South 
Eastern Ry. v. Associated Portland Cement (Manufactures, Ltd (1909- 
1910: 1 Ch. D1233) followed. The Dicta in Kolathu Aiyar v. Hanga 
Vadhyar (1912 24 M. L. J.84.) Dissented. 

Avula Charamudi v. Marriboyina Raghavulu (Ayling and Tyabji, JS.) .. 


8. 43 —Erroneous repr esentation—Deélief in, after due inquiry, 
and bona fide—Necess:ty for—Privies included in benefit and burden 
of —Landlord and terant—Government land included in lease— 
Declaration by Government that lands is at its disposal and assign- 
ment—Relationship of lessor and lessee—Cessation of-- Estoppel. 


A transferee desiring to take advantage of S. 48 of the Transfer of 
Property Act, should allege and prove that he took the transfer believing 
in good: faith and after due inquiry the erroneous representation made by 
the transferor. < ! 


Pandiri Bangaram v. Zarumoor: y Subdaraju 1910 : I. L. R. 34M. 159. 
followed. 


Per Sadasiva diyar, J—S. 43 of the Transfer of Property Act applies 
not only betwsen the ocigiral transferor and transferee but binds and can 
also be taken advantage of ay their privies. 

Unless a statute expressly or by necessary implication precludes the 


application of a provision of law awarding rights or imposing civil liabili- © 


ties to the privies of the person to whom the rights are given or on whom 
the liabilities are imposed, the privies are entitled or bound as the case 
may be, to th2 azioni to which the original parties are entitled or bound 


471 


Per Hannay, J. (Sadasiva Aiyar, J. doubting). When land belonging- ~- 


to Government is included in a lease and the Government subsequently 
declares the property to be ab its disposal and assigns it, the relationship 


of landlord and tenant between the lessor and the lesse ceases and there- - 


after neither party is estopped from denying the title of the other. : 
Subbaraya v Krishnappa (1888: I. L. R. 12 M. 492) followed. 
Hattikudur Narain Rao v. endar Sayad Abbas Sahib. anaa Aiyar and 
Hannay, JJ) wan ve de 
8. 52—Lis Pendeng— Sut for Wana a A charge— 
Instituted after ‘sale cud before sale certificale—Title nol affected 
by Civil Procedure Code §.-3816--Title from date of Sale— Execution 
purchaser. 
Where b.tween the dase of the court sale and the issue of the sale 
certificate.a suit was instituted by the plaintiff. for her maintenance asang 
the court to have it chargec on the land sold, 


44 
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Transfer of. Property Act.—(contd.) l "PAGE> 
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Held; that-the purchaser was not. affected by lis. sea akan the” 
property free’ of the.plaintiff’s claim. 
The auction purchaser’s title arises only’ in case the sale.is, confirmed, . 
and becomas complete with affect ‘from the date of sale. ' 
Tanha Gopalam v. Tanha Rattamma, (Oldfield ana Tyabjs JJ.) - 
———S. 54—Contract to sell land—Rule of r E and : 
India. See Transfer of Property Act, S14. TR 
-—_—~—$, 104—Puisne mortgagee right of. See Martgage Subrogation: 
Trust—Power of trustee to compromise suit—Decree by consent, how far - 
binding—Suté to se pueT=n urisdiction. See Bela Endowment, 
Mutt sae sees 
Reimbursement of trustee For advances made —Costs of liti- 
: gation to defend:suits. eee him. See Religious Endowment, | 


r 





Trustee $ ' feo a.a i NESTEN 


Suit for removal of ia akan Gagak of akên to 
reimbursement of amount spent though barred. Sve Probate and 
Administration Act, S. 82 . 6 o l EENE 

Trustee—Cost of litigation—Against dim Pa buraman See Religi- 
ous Endowment Trustee 

De son tort =p inane Righi of for TEE and re of 
litigatioa. See Religious Endowment, Trustee , 

———— Kot II of 1882, S. 6 —Declaration of trust to be made i saa ; 
instrument—Oral declaration and accounting for aa sufficient. 
See ©. P: 0., 8.66 ... : ven. 3 ot ae , ie A 

S. 32—Trustee de son.tort right of to reimburse himself for Sakai 
‘pocket expenses —Public and private trustee, no differenze between. 

See Trust—Trustee De son tort 
Spes succession is—Agreement to convey, when the sites d2volves on the 

vendor — Validity of —Transfer of Property Act, B. 6. (a). 

An agreement by which an exp2ctant reversioner: to a Hindu widow's 
ostate agrees to convey certain properties if and when thzy sheuld devolve 
on him, is invalid as having the effect of defeating theprovisions of S. 6 (a) 
of the Transfer of Proparty ‘Act and cannot be enforced aftar the aan 
devolves on--him. 

Sri Kakarlapudi Lakshminarayana: J agdnnada - v. SFL Rajah Kandukuri 
` Balasurya Prasada Rw (Chief Justice and Justice Tyabji) 3 

Water Natural Steam Right of damming steam. See asinan 
Act 8..7 vas eee 





. a 





—— —-Surface water -Right of higher to let into lower land. See Rase.. ete os 


. ments -Act S. 7 
Water cess —See Madras Irrigation cess Rot 5 wa 
Will-—Construction —Parsee —Succession—Indian Suscessiqu ae s. 111 

—Legacy to son—C lause as to property giving to son or adopted son — 

Application to testator’s life time. 

Where a Parsee had made a Will of his property in favour of his two 
sons—Pallonji and Jehangirji -stating ‘both the heis are to equally enjoy 
half and half the whole estate...... At present my elder son Pallonji has no 
male issue of his body. He has only a daughter. Therefore, if my elder 
son Pallonji gets a male issue half of the estate is to be made over to him; 
on his attaining his full age.. Tf my .son -Pallon}t - does not get. 2 son, 
Jehangir should give away his son as Palak to him and-all the élguses of 
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Will.—(coniéd.) i a TA 
this will re applicable tcthe said -adopted son, ” Pallonji died having” 
adopted as Palak, Byramji, son of Jehangirji, but without a natural bom 
son whereupon his next:of kin claimed fhe estate as upon an intestacy: 
Held, that on a proper construction of the Will the clauses as to the > : 
son andadopted, son of the iegatee applied only if the latter did not survive 
the testator and as hu survrved' the testator, he sool the property absolutely -—= - >- 
and his share descended to his heirs. 
Held also that the conetruction of S 111'of the Succession Act by the--— -~-- 
High Court viz., that the clauses'if they related to events subsequent to - 
the testator’s death ivére iñvalid was right. = 
Jehangir Dadabhoy v. Kavasha (Lord Shaw) P. C. ae 167 
Will—Executor—Represertation of Estate~Probate by one—Right.- of Sree 
other to represént. Sez Probate and Administration Act.S. 82. .. © 22 
Construction—Hapectaiton raised by will—dcts performed bu 
intended legatee—Referable to expectation and not contract. = 
Where a document purporting to be a will ran in these terms:- ‘‘ag 
we have given our junior: daughter B in marriage to A, as we have been 
keeping him with his familz in our house and as he is looking after. our 
cultivation business and prctecting us the said A and our daughter. B 
should protest both of us until our death and the said B or the son born —-~- 
to her should perform the funeral rites of both of-us and after the death 
of both of us the said B or i? a son be born to her that’ son must’ inherit - — 
and enjoy the imimoveable and moveable properties belonging tous. ` 
| Held (1) that the docament wags a will ‘not @ deed of settlement 
and in so far as it dealt' with ancestral properties became uneachrons by the ——— +- 
adoption of a'son by the testator. . < 
(2) That it did not diselose any binding contract ive the testator 
to leave the property ‘to the legateés if he was: Pe by them till his 
death. y 
Mere raising of expectations in'the minds of a person that a bainis in 
the shape of legacy will be weft to him does nob amount to a contract and 
even if acts are performed by the intended legatee by reason of such :expéc- 
tations such acts will be referred to the expectation and not æ contract. 
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Maddison v. Alderson followeti. 
Aiyasami BARUR v. . Appasami ee (Sadasiva Aiyar and 
Napier, JJ) ee wet 542 
Witness—Evidence may [= believed in ah, aud rejeêked i in - part Sée 
' Evidence Act S. 92 proviso 2 (P.C ) ... | si 589 (p. c.) 
Magistrate not to decided hie to be sana ‘See criminal -- -—- 
trial witness - j æ + 134. 
Words—Sadelwar and Mairi Kar na NGE illegal i cess See Madras: : 


Estates Land Act, 8S. 18 ies : ee i c> È 





